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Title 3— 
The President 


Presidential Documents 


Proclamation 4949 of June 23, 1982 


Citizenship Day and Constitution Week, 1982 


By the President of the United States of America 


A Proclamation 


Chief Justice John Marshall wrote, “the people make the Constitution, and the 
people can unmake it. It is the creature of their own will, and lives only by 
their will.” It is appropriate, therefore, that we set aside September 17, 1982, 
the 195th anniversary of the Constitution, to celebrate Citizenship Day and to 
begin Constitution Week. 


The Constitution provides the structure of our federal system and a system of 
checks and balances that applies equally to each branch of government, to 
relations between the states and the Federal Government, and, as importantly, 
to each of us. It protects the rights of all Americans to “life, liberty and the 
pursuit of happiness” and limits governmental authority to ensure these 
liberties are faithfully protected—both by and from the state. 


But in the end it is each citizen who is responsible for protecting the liberties 
set forth in the Constitution and Bill of Rights. Therefore, while Citizenship 
Day is a day of celebration, it is also a day of remembrance and dedication. 
This is particularly so in view of this time in our history. Two hundred years 
ago, with freedom assured by victory at the Battle of Yorktown, our forefathers 
began the process culminating in the adoption of the Constitution on Septem- 
ber 17, 1787. 


On this day and throughout this week, we should reaffirm our commitment to 
this “compact” which gives “stability to the present and certainty to the 
future.” And, as we approach the 200th anniversary of the Constitution, we 
must remember that an active and informed citizenry is not just a nght; it is an 
obligation. 


In recognition.of the place the Constitution holds in our Nation, and the 
paramount role our citizens play in maintaining the United States, the Con- 
gress, by joint resolution on February 29, 1952 (36 U.S.C. 153), designated 
September 17th as Citizenship Day, and by joint resolution of August 2, 1956 
(36 U.S.C, 159), requested the President to proclaim the week beginning 
September 17th and ending September 23rd of each year as Constitution 
Week. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, call upon appropriate Government officials to display the flag of the 
United States on all Government buildings on Citizenship Day, September 17, 
1982. I urge Federal, State and local officials, as well as leaders of civic, 
educational and religious organizations to coriduct ceremonies and programs 
that day to commemorate the occasion. 
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I also proclaim the week beginning September 17th, 1982 as Constitution 
Week, and I urge all Americans to observe that week with programs that 
stress the importance of the Constitution to our individual freedoms and form 
of government. I call upon all citizens to join in studying the events and 
documents surrounding the adoption of our Constitution in 1787 so that its 
bicentennial may be celebrated with renewed learning of the history and 
purpose of this Charter of Freedom. 


IN WITNESS WHEREOF, I have hereunto set my hand this 23rd day of June, 
in the year of our Lord nineteen hundred and eighty-two, and of the Independ- 
ence of the United States of America the two hundred and sixth. 


Pict Blicis 


{FR Doc. 82-17467 
Filed 6-24-82; 10:48 am] 
Billing code 3195-01-M 





Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


———————————— EEE 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Parts 307 and 316 


Veterans Readjustment Appointments; 
Temporary and Term Employment 


AGENCY: Office of Personnel 
Management. 


ACTION: Final rule. 


SUMMARY: This final rule reflects the 
statutory change in the expiration date 
for the use of the Veterans 
Readjustment Appointment (VRA) 
Authority. The VRA statutory authority, 
cited in Pub. L. 95-520, expired on 
September 30, 1981. On November 3, 
1981, the President signed Pub. L. 97-72, 
“Veterans’ Health Care, Training, and 
Small Business Loan Act of 1981.” This 
law extends the expiration date of the 
VRA authority until September 30, 1984. 
Consequently, a corresponding change 
in 5 CFR Parts 307 and 316 must be 
made. 

EFFECTIVE DATE: July 26, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Marvin Kossmann or Don Smith, Office 
of Affirmative Employment Programs, 
Veterans Employment Programs 
Division, (202) 254-3058. 
SUPPLEMENTARY INFORMATION: On 
September 30, 1981, Pub. L. 95-520, 
which was the statutory base for the 
VRA Program, expired. On November 3, 
1981, the President signed Pub. L. 97-72 
which, among other things, extended the 
VRA Program through September 30, 
1984. OPM is required by law to issue 
and/or amend regulations governing the 
VRA Program. 


Need for Final Rule 


Pursuant to sections 553(b)(3)(B) and 
553(d)(3) of title 5 of the United States 
Code, the Director finds that good cause 
exists for waiving the general notice of 


proposed rulemaking and making this 
effective 30 days after publication. The 
regulation is being made effective 
immediately to ensure maximum 
consistency with Pub. L. 97-72, 
“Veterans’ Health Care, Training, and 
Small Business Loan Act of 1981,” which 
provided that the Veterans _ 
Readjustment Appointment Program be 
extended from October 1, 1981, through 
September 30, 1984. 

OPM has determined that this not a 
major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 

I certify that, within the scope of the 
Regulatory Flexibility Act, these 
regulations will not have a significant 
economic impact on a substantial 
number of small] entities because they 
apply only to Federal Government 
employment practices. 


List of Subjects in 5 CFR Part 307 


Government employees, Personnel 
Management Office, Reporting 
requirements, Veterans. 


List of Subjects in 5 CFR Part 316 


Government employees, Personnel 
Management Office, Veterans. 


Office of Personnel Management. 
Donald J. Devine, 
Director. 


PART 307—VETERANS 
READJUSTMENT APPOINTMENTS 


Accordingly, OPM is amending Title 5 
of the Code of Federal Regulations as 
follows: 

1. In § 307.102, paragraph (b) is 
revised to read as follows: 


§ 307.102 Basic eligibility. 
* * * 7 * 

(b) A Vietnam era veteran may be 
given a veterans readjustment 
appointment at any time following 
separation from the service, except that 
no veterans readjustment appointment 
may be made under current statutory 
authority after September 30, 1984. 

2. In § 316.302, paragraph (c)(2)(iii) is 
revised to read as follows: 


§ 316.302 Selection of term employees. 
* * * * * 

(c) ** * 

(2) * 2 & 

(iii) Is qualified to perform the duties 
of the position. An appointment under 
this paragraph may be made only to a 
position at GS-7 or below, or equivalent 
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in another pay system, without time 
limitation after separation from the 
military service, but not after September 
30, 1984. A veteran who is an applicant 
for a position at GS-3, or equivalent, 
and below under this paragraph is 
deemed qualified to perform the duties 
of the position on the basis of the 
veteran’s civilian and military service; 

3. In § 316.402, paragraph (b){4){iii) is 
revised to read as follows: 


§ 316.402 Authorities for temporary 
appointments. 


* * * * * 


* * @ 


(4) se & 

(iii) Is qualified to perform the duties 
of the position. An appointment under 
this paragraph may be made only to a 
position at GS-7 or below, or equivalent 
in another pay system, without time 
limitation after separation from the 
military service, but not after September 
30, 1984. A veteran who is an applicant 
for a position at GS-3, or equivalent, 
and below under this paragraph is 
deemed qualified to perform the duties 
of the position on the basis of the 
veteran’s civilian and military service; 
or 


* * * . * 


(38 U.S.C. 2014) 


[FR Doc. 82-17239 Filed 6-24-82; 8:45 am) 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 


Office of the Secretary 
7 CFR Part 2 


Revision of Delegations of Authority 


AGENCY: USDA. 
ACTION: Final rule 


SUMMARY: This document revises the 
delegations of authority by the Assistant 
Secretary for Economics to reflect the 
establishment of the Economic Analysis 
Staff. This Staff will advise and assist 
the Assistant Secretary in fulfilling his 
responsibility for economic policy 
review and analysis in the Department 
of Agriculture. It has been determined 
that this action will enable the 
Department to better carry out its 
responsibilities and serve the public. 
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EFFECTIVE DATE: June 25, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Laura B. Snow, Assistant to the Director, 
Economics Management Staff, USDA, 
Washington, D.C. 20250; Telephone (202) 
447-7392. : 
SUPPLEMENTARY INFORMATION: Under 
the provisions of 7 CFR 2.27(a)(11), the 
Secretary of Agriculture has delegated 
authority to the Assistant Secretary for 
Economics to coordinate all economic 
analysis and review all decisions 
involving substantial economic policy 
implications. In carrying out this 
responsibility, the Assistant Secretary 
relies on the economic and statistical 
analyses prepared by the agencies 
reporting to him as well as the analyses 
of other agencies of the Department. At 
present, however, the economic policy 
review and analysis functions of the 
Assistant Secretary are constrained by 
the lack of permanent staff support to 
coordinate and synthesize economic and 
statistical analysis in program areas 
crossing organizational lines. To ensure 
that the Assistant Secretary is provided 
comprehensive data and analyses to 
support economic policy review and 
appraisal in the Department of 
Agriculture, the Economic Analysis Staff 
has been established to report to the 
Assistant Secretary for Economics. 

This rule relates to internal agency 
management. Therefore, pursuant to 5 
U.S.C. 553, it is found upon good cause 
that notice and public procedures with 
respect thereto are impractical and 
contrary to the public interest, and good 
cause is found for making this rule 
effective less than 30 days after 
publication in the Federal Register. 
Further, since this rule relates to internal 
agency management, it is exempt from 
the provisions of Executive Order 12291. 
Lastly, this action is not a rule as 
defined by the Regulatory Flexibility Act 
(Pub. L. 96-354) and thus is exempt from 
the provisions of that Act. 


List of Subjects in 7 CFR Part 2 


Authority delegations (Government 
agencies). 


PART 2—DELEGATIONS OF 
AUTHORITY BY THE SECRETARY OF 
AGRICULTURE AND GENERAL 
OFFICERS OF THE DEPARTMENT 


Accordingly, Part 2, Subtitle A, Title 7, 
Code of Federal Regulations is amended 
as follows: 

1. The authority citation for Part 2 
reads as follows: 

Authority: 5 U.S.C. 301 and Reorganization 
Plan No. 2 of 1953, unless otherwise noted. 

2. A new § 2.89 is added to read as 
follows: 


§2.89 Director, Economic Analysis Staff. 

(a} Delegations. Pursuant to 
§ 2.27(a)(11), the following delegations 
of authority are made by the Assistant 
Secretary for Economics to the Director, 
Economic Analysis Staff. 

(1) Coordinate and perform economic 
policy analysis in program areas 
crossing organizational lines. 

(2) Counsel the Assistant Secretary 
for Economics in the development of 
short- and intermediate-range economic 
policy and programs consistent with the 
long-range plans of the Department. 

(3) Analyze the economic policy 
implications of legislative proposals of 
the Department. 

(4) Represent the Assistant Secretary 
in contacts with associations of 
producers, manufacturers, and 
consumers to discuss the economic 
impact of existing and proposed 
Departmental policies and programs. 

(5) Provide the Assistant Secretary for 
Economics with such assistance as he 
may request to perform the duties 
delegated to him concerning economic 
policy review and analysis. 

Signed at Washington, D.C., on June 15, 
1982. 

William G. Lesher, 

Assistant Secretary for Economics. 
[FR Doc. 62-17224 Filed 6-24-62; 6:45 am] 
BILLING CODE 3410-35-M 


Food and Nutrition Service 
7 CFR Part 226 


Child Care Food Program; 
Reimbursement Rates for Sponsors of 
Day Care Homes 


AGENCY: Food and Nutrition Service, 
USDA. 
ACTION: Final! rule. 


SUMMARY: As mandated by Pub. L. 97- 


35, the Omnibus Budget Reconciliation 
Act of 1981, this final rule establishes 
the number of tiers and the base rates 
for those tiers which determine 
maximum allowable reimbursement for 
administrative expenses incurred by 
sponsors of day care homes in the Child 
Care Food Program (CCFP). This rule 
also makes permanent the reduction in 
monitoring required of such sponsors. 
DATES: This rule became effective on 
January 1, 1982, except for 

§ 226.16(d)(4)(ii), which contains 
information collection requirements 
which are subject to review by the 
Office of Management and Budget 
(OMB). 

ADpress: Copies of all written 
comments on the interim rule are 
available for review during normal 
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business hours at 3101 Park Center 
Drive, Room 416, Alexandria, Virginia 
22303. The final impact statement 
describing the options considered in 
developing this final rule and the impact 
of implementing each option is available 
upon request from Beverly Walstrom, 
Chief, Policy and Program Development 
Branch, Child Care and Summer 
Programs Division, Food and Nutrition 
Service, U.S. Department of Agriculture, 
at the above address or by telephone at 
(703) 756-3888. 


FOR FURTHER INFORMATION CONTACT: 
Beverly Walstrom (703) 756-3888. 


SUPPLEMENTARY INFORMATION: In 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507), 
the reporting and recordkeeping 
requirements included in this final rule 
will be submitted for approval to OMB. 
They are not effective until OMB 
approval has been obtained. 
Classification: This rulemaking has been 
reviewed in accordance with Executive 
Order 12291 and has not been classified 
as major because it will not have an 
annual effect on the economy of $100 
million; will not cause a major increase 
in costs or prices; and will not have a 
significant economic impact on 
competition, employment, investment, 
productivity, innovation or the ability of 
U.S. enterprises to compete. 

This rule has also been reviewed with 
regard to the requirements of Pub. L. 96- 
354. Samuel J. Cornelius, Administrator 
of the Food and Nutrition Service, has 
certified that this rule does not have a 
significant economic impact on a 
substantial number of small entities. 

The Child Care Food Program (CCFP) 
is authorized by section 17 of the 
National School Lunch Act, which was 
amended on August 13, 1981, by Pub. L. 
97-35, the Omnibus Reconciliation Act 
of 1981. Section 810(d)(3)(B) of Pub. L. 
97-35, mandated an adjustment to the 
maximum allowable levels for 
administrative expense payments “so as 
to achieve a 10 percent reduction in the 
total amount of reimbursement provided 
to institutions for such administrative 
expenses.” In making this reduction, 
furthermore, the law directed the 
Department to “increase the economy of 
scale factors used to distinguish 
institutions that sponsor a greater 
number of family or group day care 
homes from those that sponsor a lesser 
number of such homes.” Finally, the law 
stipulated that these new rates were to 
become effective on January 1, 1982. 

On January 26, 1982, the Department 
published an interim rule which altered 
the number of tiers and adjusted the 
base rates for those tiers used to 
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determine the maxmium allowable 
reimbursement for administrative 
expenses incurred by sponsors of day 
care homes. This interim rule also 
reduced from four to three the number of 
annual visits which sponsors must make 
to each of their homes. Although this 
rule was effective as of January 1, 1982, 
the Department established a 60-day 
period during which interested parties 
could submit comments for the 
Department's consideration. During this 
comment period, the Department 
received 125 comments from FNS 
Regional Offices, State administering 
agencies, other State agencies, members 
of Congress, sponsoring organizations of 
day care homes, day care providers and 
other interested parties. Four 
commenters approved of the new rates, 
and five commenters addressed 
themselves to issues other than the 
rates. The remaining 116 commenters 
disapproved of the new rate structure. 
The individual issues raised by the 
comments are discussed separately. 


Intent of the Law 


The Department received 64 
comments, including five from members 
of Congress, which asserted that the 
Department was violating Congressional 
intent by seeking to reduce actual 
expenditures by 10 percent. (One other 
commenter agreed that the law 
mandates a 10 percent reduction in this 
area.) However, there was no 
unanimous view of Congress’ intent. 
Indeed, even members of Congress 
appeared to differ in their 
interpretations of the intent. Two 
commentors maintained that the intent 
of this provision was to require an 
adjustment to the schedule of maximum 
reimbursements to achieve a 10 percent 
reduction in the average rate of 
reimbursement to sponsors. Another 
Congressional response, however, 
asserted that the intent was to require a 
10 percent reduction in “the maximum 
rate of reimbursement,” while yet 
another Congressional commenter | 
stated that the Department was to 
reduce “the-total amount of 
reimbursement provided” for 
administrative reimbursement. 

Members of the general public also 
held differing views of Congress’ intent. 
*Five sponsors and one State 
administering agency believed that the 
rates were to have been cut by 10 
percent. (One sponsor, however, argued 
that Congress intended a 10 percent 
reduction in expenditures or rates, while 
another referred to “maximum rates.") 
Three sponsors and two advocacy 
groups asserted that the intent was to 
cut the maximum available 
reimbursement by 10 percent. Thirteen 


commenters maintained that actual 
expenditures were to be reduced, but 
not by more than 10 percent (in 
reference to the fact that some sponsors 
would experience reductions in excess 
of 10 percent). 

The Department does not believe that 
it has misinterpreted Congressional 
intent. Rather, it is felt that the wording 
in the law—“total amount of 
reimbursement provided to 
institutions”—refers to actual 
expenditures. It follows, consequently, 
that Congress intended to achieve a 10 
percent saving in payments actually 
made to sponsors. Indeed, Congress 
reduced expenditures to home care 
providers by exactly that amount in 
mandating a 10 percent reduction in 
providers’ meal rates. (Unlike centers 
and sponsoring organizations, providers 
automatically receive the applicable 
rate for each meal served.) 

Had Congress intended only a 
reduction in rates, the language would 
have approximated that of the preceding 
passage, which reduces meal rates for 
providers. Rather, this provision calls for 
an adjustment in the rates (called 
“maximum allowable levels”) in order to 
achieve a reduction in the amount of 
reimbursement provided. 

The Department also disagrees with 
those commenters who maintained that 
the 10 percent reduction was to be made 
in maximum available reimbursement. 
One sponsor, for instance, implies that 
the phrase “provided to” means possible 
reimbursement, whether paid or not. 
The Department notes, however, that 
there are no adjectives modifying the 
word “reimbursement”, which is best 
used in a context indicating a payment 
made for expenses incurred. This 
meaning, indeed, is the one used by the 
Department throughout the CCFP 
regulations. Moreover, the phrase 
“provided to” indicates a transaction in 
contrast to “provided for”, which may 
be taken to mean “made available for a 
given purpose.” Finally, in view of the 
system whereby sponsors of day care 
homes are reimbursed for administrative 
expenses, it is not possible to predict 
how much would actually be saved if 
the maximum available reimbursement 
were reduced by 10 percent. Since 
Congress clearly intended that Pub. L. 
97-35 achieve a significant savings in 
Program expenditures, it does not seem 
reasonable that Congress would have 
intended a saving of uncertain size (but 
definitely less than 10 percent) in this 
segment of the Program. 

As one final note, several commenters 
objected to the fact that a given sponsor 
might realize a reduction in 
reimbursement of more than 10 percent. 
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The law mandated a reduction in the 
total amount of reimbursement paid to 
sponsors (emphasis added). In 
developing new rates which would 
reduce actual expenditures for the entire 
Program, the Department had to account 
for the fact that many sponsors actually 
receive less than the maximum 
available reimbursement calculated by 
the rates. Consequently, many sponsors 
that have been receiving their maximum 
available reimbursement can expect 
reductions of more than 10 percent. By 
the same token, some sponsors will 
expect reductions of less than 10 
percent. 


Methodology 


The Department received 70 
comments on various aspects of the 
methodology employed in developing 
the new rates. Nine commenters 
addressed themselves to the new tiers 
(four approved; five disapproved). 
Fourteen commenters took issue with 
the initial 15 percent adjustment which 
the Department made to all four tiers. 
Seven commenters questioned the data 
sources employed by the Department in 
developing this structure. Two 
commenters asserted that the amounts 
of the reductions were not proportionate 
to sponsor size, and 16 commenters 
maintained that the new rates are unfair 
to smaller sponsors. Seven commenters 
urged that factors such as the conditions 
experienced by sponsors in rural areas 
be considered. 

Before discussing the specific issues 
raised by commenters, the Department 
believes it would be useful to restate the 
method by which the new rates were 
developed. In adjusting the rates to 
achieve the mandated reduction, the 
Department was directed to “increase 
the economy of scale factors used to 
distinguish institutions that sponsor a 
greater number of family or group day 
care homes from those that sponsor a 
lesser number of such homes.” When 
the previous rate structure was 
established in the 1980 regulations, the 
Department considered that reasonable 
economies of scale for sponsors could 
be discerned at the levels of 25 and 75 
homes. Therefore, the Department 
initiated a three-tiered structure with 
those breakpoints. 

However, because of the growth of the 
day care segment of the Program in the 
months following the structure’s 
implementation, it became clear that the 
three-tiered structure did not adequately 
reflect the reality of the Program. 
Therefore, based on the Department’s 
experience with the Program and data 
developed in a study of the Program, it 
was determined that more realistic 
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levels would be at 50 homes, 200 homes 
and 1,000 homes. Indeed, one sponsor 
has commented that it has experienced 
some economies of scale at these points. 
While not all sponsors may have the 
same experience, the Department 
believes that the new tiers designate 
small, medium, large and very large 
sponsors more accurately than the old 
tiers. 

Having decided on new tiers, the 
Department then determined the rates 
for these tiers which would be 
equivalent to those earned under the 
three-tiered system. Since each of the 
first two tiers in the new system 
overlaps two of the old tiers (1-50 
overlaps 1-25 and 26-75; 51-200 
overlaps 26-75 and 76 and above), it 
was necessary to calculate weighted 
rates for these two tiers. (The equivalent 
rate for the final two tiers is the same as 
under the old system, since no 
overlapping occurs.) The calculated 
weighted rates for the first two tiers are 
as follows: 


First 50 homes. 
51 to 200 homes 

In determining how much to reduce 
these equivalent rates in order to 
comply with Pub. L. 97-35, the 
Department first took into account the 
fact that the actual reimbursement 
provided to many sponsors is less than 
the maximum amount calculated by the 
rates. This situation occurs frequently 
because sponsors receive less than the 
maximum available reimbursement if 
their actual costs or approved budget 
are lower than the amount allowed by 
the rates. For Fiscal Year 1981, the - 
sponsors operating in States where the 
Program is administered by the 
Department (Regional Office 
Administered Programs, or ROAPs) 
actually received only about 81 percent 
of the maximum amount calculated by 
the rates. It was clear, therefore, that a 
reduction of only 10 percent in the 
equivalent rates would not achieve the 
10 percent reduction in actual 
expenditures mandated by the law. 
Therefore, the Department adjusted the 
equivalent rates to account for this fact. 

The Department did not make a 19 
percent adjustment, however, because 
the Department considered that this 
adjustment must also allow for the fact 
that late or revised claims could 
increase the proportion of actual to 
maximum reimbursement. Therefore, the 
Department made only a 15 percent 
adjustment. Moreover, this adjustment 
was made equally to all four tiers. 
ROAP data shows that smaller sponsors 
actually receive a smaller percentage of 
their maximum available reimbursement 
than do larger sponsors. The 


Department, however, did not wish to 
adjust the lowest tier to the actual level 
claimed by smaller sponsors, since the 
resulting adjustment would have been 
about 30 percent. 

After making this 15 percent 
adjustment for all tiers, the Department 
made no further reductions in the first 
two tiers. However, the Department did 
reduce the third and fourth tiers to 
levels sufficient to permit a projected 10- 
percent savings in total actual 
expenditures, as mandated by Pub. L. 
97-35. 

Data Sources. Several commenters 
disputed the validity of the information 
used to develop the rates. Essentially, 
the Department employed two data 
sources: the list of sponsors-operating in 
ROAPs and the statistical model 
developed by the study of day care 
homes mandated by Congress. The 
study model is based on information 
derived from 45 sponsors.selected in a 
random sample in November 1980 and 
interviewed between January and June 
1981. This information was updated in 
July 1981 to provide a statistically 
reliable basis for projecting Program 
expenditures. By entering potential rate 
structures into this model, the 
Department achieved a set of rates 
which projected a 10 percent decrease in 
expenditures. The Department 
recognizes that not all States were 
represented in the study's sample. | 
However, all States and all sponsors in 
the relevant universe had an equal 
chance of being selected, and the 
selection process conformed to accepted 


, Statistical practices. Therefore, while 


conditions for certain sponsors in 
certain States may not be identical to 
those observed in the study, the sample 
is valid for the Program as a whole. 
Moreover, the study sample is the only 
national survey of this magnitude ever 
undertaken in the CCFP. 

The Department also wishes to 
emphasize that the projections used to 
develop the new rates were derived 
from the study's statistical model and 
not from the final report of the study's 
findings. Some commenters were 
concerned that they had not been given 
an opportunity to review the report, but 
the report was not completed when the 
interim rule was published. However, 
the unavailability of the final report was 
not relevant to this project, since the 
statistical model will not be influenced 
by the report. When the report is 
completed, copies will be made 
available to the public upon request. 

The second data source was the 
reimbursement record for sponsors 
operating in ROAPs. This source 
provided the information that sponsors 
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receive only about 81 percent of their 
maximum available reimbursement. 
This source is comprised of all the 
sponsors operating in 14 States located 
in every FNS Region but one (Midwest). 
The total number of sponsors was 196, 
or a little less than one-third of all 
sponsors in the Program. These sponsors 
operated over 15,000 homes, also about 
one-third of all homes nationwide. The 
size of the source, therefore, offers a 
high degree of likelihood that the results 
would be applicable throughout the 
Program. Moreover, there is no reason to 
believe that conditions in ROAPs differ 
substantially from those in State agency 
programs. Finally, the data on which the 
rates were based encompassed the 
entire 1981 Fiscal Year, thereby 
minimizing the influence that any one 
month could have on the overall results. 
For these reasons, the Department 
considers that ROAP data provides a 
reasonable basis for making decisions 
about the Program as a whole. 

Fifteen Percent Adjustment. Several 
commenters were concerned about the 
initial adjustment made to account for 
the difference between actual 
expenditures and the maximum 
available reimbursement calculated by 
the rates. Some asserted that smaller 
sponsors generally require a greater 
proportion of their maximum than larger 
sponsors and should, therefore, be 
exempted from the adjustment. Others 
believed that actual expenditures should 
be greater but frequently are not, due to 
the failure of sponsors, particularly 
smaller sponsors, to claim all allowable 
expenses. Many commenters believed 
the national data did not apply to their 
particular situation or to sponsors 
generally in their State. One commenter 
also suggested that actual expenditures 
would approximate the maximum 
available reimbursement more closely 
once sponsor growth levels off. 

The Department does not consider 
these criticisms to be justified. First, 
smaller sponsors as a group are less 
likely to receive all of their maximum 
available reimbursement than larger 
ones. The Department considers such an 
adjustment to be essential before trying 
to achieve a 10 percent reduction in 
actual expenditures. 

The Department also believes that an 
across-the-board adjustment is 
necessary in order to account for the 
fact that the rates for the lowest tier 
affect all sponsors. Moreover, the rates 
established by the Department cannot 
be tailored to conditions in a particular 
State. Although sponsors in a given 
State may already be receiving the 
maximum available to them, the new 
rates must ensure that expenditures are 
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reduced nationally in compliance with 
the law. In developing new rates, 
therefore, the Department had to take 
into account the fact that, nationally, 
actual reimbursement does not equal 
maximum available reimbursement, 
regardless of the reason. 

Impact on Smaller Sponsors. Several 
commenters believe the new rate 
structure is unfair to smaller sponsors, 
and two commenters contend that the 
reductions are erratic in that some 
smaller sponsors will experience greater 
reductions than many larger sponsors. 
This second criticism is based on a 
comparison of the maximum available 
reimbursement for sponsors of a certain 
size under the old structure with the 
maximum available to the same size 
sponsors under the new system. The 
Department does not consider this 
criticism to be valid, however. The new 
tiers designate small sponsors as those 
operating between 1 and 50 homes, 
rather than between 1 and 25 homes as 
was formerly the case. By the same 
token, sponsors are no longer 
designated as large if they operate as 
few as 76 homes. The new tiers are more 
accurate representations of sponsor size 
than the old tiers. All adjustments and 
reductions, therefore, pertain only to the 
new structure, and it is not relevant to 
refer to the former system. 

Some commenters asserted that the 
rates for smaller sponsors should 
actually be raised rather than lowered. 
However, since Pub. L. 97-35 mandated 
reductions for all other institutions and 
facilities in the CCFP, the Department 
does not consider that rates for a given 
class of sponsors could be increased 
over what they formerly had been. The 
Department also notes that smaller 
sponsors have received a smaller 
portion of their maximum available 
reimbursement than larger sponsors. 
Therefore, while raising rates for the 
lowest tier would not necessarily benefit 
smaller sponsors, it would have the 
potential of increasing expenditures to 
larger sponsors, since all sponsors are 
affected by the rates for the lowest tier. 
The Department emphasizes, moreover, 
that no reductions were made to the | 
rates in the lower tiers after the initial 15 
percent adjustment. Consequently, the 
Department does not consider that the 
new tiers and the rates earned by homes 
in those tiers are unfair to smaller 
sponsors. 

Suggested Alternatives. Several 
commenters suggested a variety of 
alternatives to the new rate structure. 
Most of these suggestions would involve 
increasing the rates for lower tiers and 
making corresponding decreases in the 
rates for higher tiers. The Department 


did not accept these suggestions 
because, as noted above, smaller 
sponsors are less likely to claim 
additional reimbursement than are 
larger sponsors. Therefore, increasing 
the rates in the lower tiers would not 
have the national effect envisioned by 
the commenters. Moreover, the 
Department considers that further 
reductions in the third and fourth tiers 
(the only tiers reduced after the initial 15 
percent adjustment) could be unfair to 
larger sponsors. The Department 
believes the new rates balance the 
needs of sponsors of all sizes. Some 
other commenters maintained that the 
Department should take into account the 
fact that other sources of revenue for 
sponsors (e.g., Title XX funds) have also 
been reduced. In this view, the 
Department should increase its rates in 
recognition of the overall loss of funding 
experienced by sponsors. However, the 
law mandates a reduction in funding for 
the CCFP; therefore, the Department 
cannot make a lesser reduction based 
on other programs’ mandates. Finally, 
one commenter recommended that the 
Department eliminate the rate structure 
and simply base reimbursement on 
negotiated budgets. However, the 
Department considers that rates are 
necessary to establish a reasonable 
maximum within which sponsors must 
operate. 


Effective Date 


Although the interim rule was 
published on January 26, 1982, the rates 
were retroactive to January 1, 1982, 
because that was the effective date 
mandated by Pub. L. 97-35. Sixteen 
commenters disapproved of the January 
1 effective date. Six commenters 
maintained that sponsors had been 
given insufficient time to prepare for the 
reductions; five commenters suggested a 
variety of alternative dates ranging from 
February 1, 1982, to two months after 
publication of a final rule; and three 
commenters asserted that the new rates 
cannot be imposed prior to the end of 
the 60-day comment period. 

Since the law specifically mandated 
the January 1, 1982, effective date for 
this provision, the Department has no 
discretion to establish a different 
implementation date. The Department 
regrets that it was necessary to 
implement the new rates retroactively. 
However, due to the complexity of this 
issue, it was not possible to publish the 
rule sooner, or to publish it first in 
proposed form. The Administrative 
Procedures Act includes provisions for 
publishing regulations without first 
proposing them, and given the time 
constraints, the Department had no 
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choice but to proceed with the interim 
rule and apply the rates retroactively. 
Monitoring 

The interim rule included a provision 
reducing from four to three the number 
of Federally required annual visits 
which sponsors make to each of their 
homes. The Department received 33 
comments on this provision. Eight 
commenters favored the reduction. 
Twelve commenters, 11 of whom were 
sponsors, disapproved of this provision 
on the grounds that reduced monitoring 
could lead to an increase in Program 
deficiencies. Eight other commenters 
remarked that the decrease would have 
little, if any, effect on their ability to 
cope with reduced administrative 
reimbursement, while five sponsors 
recommended a further reduction to two 
annual visits. 

The Department considers that the 
monitoring requirement in the interim 
rule balances the need for sponsors to 
render assistance with the reduction in 
administrative reimbursement. The 
Department recognizes that the effect of 
this provision will vary among sponsors, 
but on the whole, most sponsors should 
expect to realize some reduction in costs 
and burden. A further reduction to two 


‘annual visits per home is not feasible, 


however. The Department emphasizes 
the need to ensure that home care 
providers receive training and 
assistance at reasonable intervals. The 
Department also wishes to note that this 
requirement represents only the Federal 
burden. If circumstances indicate a 
need, States may require more than 
three visits. Moreover, sponsors may 
make additional visits when necessary, 
and are encouraged to visit homes as 
often as possible. 


Additional Burden Reductions 


The Department also requested 
commenters to suggest other areas in 
which the sponsors’ administrative 
burden could be reduced without 
compromising Program integrity. 
Seventeen commenters responded to 
this request..Some of these suggestions 
would increase Program expenditures. 
One commenter, for instance, suggested 
that start-up funding be more readily 
available, while another recommended 
increasing sponsors’ reimbursment for 
recruiting efforts. In view of the need to 
reduce Federal expenditures, however, 
the Department cannot act on such 
recommendations. 

Other commenters recommended the 
elimination of the requirement that 
sponsors establish the eligibility of 
providers’ children for free or reduced- 
price meals. This responsibility, 
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however, was mandated by Pub. L. 97- 
35 and cannot, therefore, be relaxed. 
Several other commenters requested 
that the overall reporting and 
recordkeeping burden be reduced but 
did not indicate any specific provisions. 
Several commenters, however, did make 
specific recommendations, especially in 
the areas of applications and claims. 
One sponsor, for example, suggested 
that applications be required every three 
years rather than annually, and the 
Department received a number of 
requests to reduce the burden 
associated with the review of menus. 
The Department will consider these 
recommendations if additional 
rulemaking is proposed in the future. 
One commenter also recommended that 
the burden on administering agencies be 
reduced. The Department will also 
review this aspect of the Program, 
although it will have no impact on the 
costs incurred by sponsors. 

Therefore, for the reasons discussed 
above, the Department is making no 
changes to the interim regulation 
published on January 26, 1982. 


List of Subjects in 7 CFR Part 226 


Day care, Food assistance programs, 
Grant programs, Health, Infants and 
children, Surplus agricultural 
commodities. 


PART 226—CHILD CARE FOOD 
PROGRAM 


Accordingly, 7 CFR Part 226 is 
amended as follows: 

1. By amending § 226.12(a) to revise 
(a)(3) (i), (ii) and (iii) and add (iv) to 
read as follows: 


§ 226.12 Administrative payments to 
sponsoring organizations for day care 


a: 

(i) Initial 50 day care homes by 42 
dollars; 

(ii) Next 150 day care homes by 32 
dollars; 

(iii) Next 800 day care homes by 25 
dollars; and 

(iv) Additional day care homes by 22 
dollars. During any fiscal year, 
administrative payments to a sponsoring 
organization may not exceed 30 percent 
of the total amount of administrative 
payments and food service payments for 
day care home operations. 

2. By revising § 226.16(d)(4){ii) to read 
as follows: 


§ 226.16 Sponsoring organization 
provisions. 


* * * * * 


(d) * ** 


(4) * * & 

(ii) Three times each year at each day 
care home, provided at least one review 
is made during each day care home's 
first four weeks of Program operations 
and not more than six months elapse 
between reviews; 

* * * * * 

(Secs. 810 and 820, Pub. L. 97-35, Omnibus 
Reconciliation Act of 1981; Sec. 2, Pub. L. 95- 
627, 92 Stat. 3603 (42 U.S.C. 1766); sec. 10, 
Pub. L. 89-642, 80 Stat. 889 (42 U.S.C. 1779)) 

Dated: June 22, 1982. 

Samuel J. Cornelius, . 
Administrator, Food and Nutrition Service. 
[FR Doc. 82-17241 Filed 6-24-82; 8:45 am} 

BILLING CODE 3410-30-M 


7 CFR Parts 272 and 273 
[Amdt. No. 197] 


Food Stamp Program; Recertification 
of SSI Households 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Final rule. 


summary: This rule permits food stamp 
households containing applicants for 
and recipients of Supplemental Security 
Income (SSI) to apply for food stamp 
recertification at offices of the Social 
Security Administration (SSA). This 
action is required by a partial summary 
judgment in the case of James Campbell, 
et al. v. United States Department of 
Agriculture, et al. This rule’s effect will 
be to offer an alternate recertification 
procedure for many food stamp 
households. : 
DATE: This rule is effective July 26, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Thomas O'Connor, Supervisor, Policy 
and Regulations Section, Program 
Standards Branch, Program 
Development Division, Family Nutrition 
Programs, Food and Nutrition Service, 
United States Department of 
Agriculture, Alexandria, Virginia 22302. 
Phone (703) 756-3429. 


SUPPLEMENTARY INFORMATION: 
Classification 


This rule hag been reviewed under 
Executive Order No. 12291 and 
Secretary's Memorandum No. 1512-1. 
This action will not result in an annual 
effect on the economy of $100 million or 
more or a major increase in costs or 
prices for consumers, individuals, 
Federal, State or local governments, or 
geographical regions. Additionally this 
rule will not have significant effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
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compete with foreign-based enterprises 
in domestic or export markets. 
Therefore, the Department has 
determined that this rule is not major. 

This action has also been reviewed 
with regard to the requirements of the 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-354, 94 Stat. 1164, September 19, 
1980). The Administrator of the Food 
and Nutrition Service has certified that 
this rule does not have a significant 
impact on a substantial number of small 
entities. State welfare agencies, their 
local offices, and the offices of the 
Social Security Administration will be 
minimally affected by this change in 
procedure. 

This regulation contains no reporting 
or recordkeeping requirements subject 
to approval by the Office of 
Management and Budget (OMB) in 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507). 


Background 


Section 11(i)(2) of Pub. L. 95-113, the 
Food Stamp Act of 1977, required USDA 
and the Department of Health and 
Human Services (HHS) to develop a 
procedure whereby households in which 
all members are SSI applicants or 
recipients could apply for food stamps 
at SSA offices. USDA, with the approval 
of HHS, published a final rule on this 
subject in the April 22, 1980, Federal 
Register (45 FR 27426). 

The rule required State agencies to 
either arrange for SSA to complete and 
forward food stamp applications, or to 
outstation State food stamp eligibility 
workers at the SSA offices. Where a 
State agency had arranged for SSA 
employees to complete and forward 
food stamp applications, the rule 
permitted a household to apply for food 
stamp certification if all of its members 
were receiving SSI or were applying for 
it. In areas where a State agency 
employee would be outstationed at an 
SSA office, a household could apply for 
food stamps there if it contained at least 
one SSI applicant or recipient, or if it 
contained an applicant for or a recipient 
of Retirement, Survivors and Disability 
Insurance and the State agency and SSA 
agreed to allow the processing of this 
type of household. According to this rule 
a household could apply for 
recertification at SSA offices only if the 
household had applied initially at a SSA 
office, had received its food stamp 
notice of expiration, and had gone to a 
SSA office for a redetermination of its 
SSI case by the fifteenth day of the last 
month of its certification period. 

On June 4, 1981, the United States 
District Court for the District of 
Columbia issued a partial summary 
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judgment in the case of James Campbell, 
et al. v. United States Department of 
Agriculture, et al. (Civil Action No. 80- 
0282). The Court ordered the Department 
to implement a system by which SSI 
households may apply for recertification 
at SSA offices. The Department 
published an interim final rule on 
August 4, 1981, (46 FR 39561) to comply 
with the court order. The interim final 
rule adopted the criteria published in 
April 22, 1980, for determining a 
household's entitlement to joint 
certification processing as the criteria to 
be used also for determining a 
participating household's entitlement to 
joint recertification processing. 

The Department received 8 comment 
letters on the interim final regulations. 
Comments were received from two State 
agencies, one local agency, three FNS 
Regional offices and two public interest 
groups. 


General Comments 


Four commenters expressed general 
support for the interim final rule. One 
State agency suggested that in cases 
where SSA accepts and forwards food 
stamp applications, it should be required 
to obtain all necessary verification prior 

. to forwarding the applications to the 
food stamp office. The current rules only 
require the SSA to forward any 
available verification to the designated 
food stamp office. The Department 
believes that current rules give State 
agencies sufficient time to obtain 
necessary information. Requiring SSA to 
employ and train personnel to 
administer the verification requirements 
which may vary from State to State 
would thus be an unwarranted 
administrative burden. Therefore, this 
suggestion was not adopted. 

Another State agency suggested that 
SSI and food stamp certification periods 
for SSI recipients be coordinated in 
some fashion. This commenter believed 
that coordinating the two periods would 
simplify administration of this rule. As 
we previously discussed in the preamble 
to the interim regulation, because of the 
considerable procedural difference in 
the way food stamp and SSI recipients 
are certified, implementing this 
suggestion would require a prohibitive 
number of procedural changes in both 
the Food Stamp and SSI Programs. 
Adopting this suggestion would, thus, 
complicate administration of the SSI and 
Food Stamp Programs. 


Revised Notice of Expiration 


The interim final rule requires State 
agencies to issue revised notices of 
expiration to recipients informing them 
that any household consisting only of 
SSI applicants or recipients is entitled to 


apply for food stamp recertification at 
an SSA office. One State agency 
submitted a comment on this notice that 
raised an operational issue unique to the 
State’s particular situation. This issue 
has since been resolved with the State 
agency and thus does not need to be 
addressed by this rulemaking. The 
Department is revising § 273.14({b)(3) 
which lists the type of information that 
must be included in a notice of 
expiration to include the requirement 
contained in the interim final rule that 
the notice must also inform recipients of 
their possible entitlement to apply for 
food stamp recertification at an SSA 
office. This revision merely clarifies the 
existing rule and will not result in any 
procedural changes in the recertification 
process. 


Timely Application for Recertification 


One Regional office suggested that 
§ 273.14(b)(3), which defines when an 
application for recertification is timely, 
should address the issue of SSI 
households applying for recertification 
at SSA offices. The commenter 
suggested that this section specifically 
provide that the determination of 
whether or not these applications are 
filed on time would be based on the date 
they are received by the SSA office. 
Section 273.2{k){1){i), which describes 
procedures for SSA’s completing and 
forwarding of food stamp applications, 
already provides that applications will 
be considered filed for normal 
processing purposes when the signed 
application is received by SSA. 
Nevertheless, to avoid possible 
confusion, the Department has decided 
to include in § 273.14(b)(3) a statement 
providing that a recertification 
application shall be considered filed 
when it is received by SSA. 

One public interest group suggested 
that the Department’s Management 
Evaluation (ME) procedures be revised 
to require ME reviewers to review State 
agencies’ revised notice of expiration 
forms. Such review, however, is already 
required by current regulations at 7 CFR 
275.8(b)(4)(ii). 


Management Evaluations 


The interim final rule requires SSA 
offices which accept food stamp 
recertification applications from SSI 
households to forward these 
applications to the State agency within 
one working day after receipt. One 
commenter suggested that the 
Department's Management Evaluation 
(ME) procedures be revised to evaluate 
the timeliness of SSA's processing and 
forwarding of recertification 
applications to State agencies. Making 
this change would probably also 
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necessitate reviewing SSA’s forwarding 
of initial food stamp applications. 

Although the Department cannot 
compel the SSA to forward applications 
on time, ME reviewers could check the 
date the applications were forwarded to 
or received by the State agency. In cases 
where the State agency was having 
difficulties meeting the 30 day 
application processing standard, 
information concerning the date the 
application was received could be 
helpful in devising an appropriate 
corrective action plan. Requiring the 
review of all SSA forwarding dates, 
however, would present an unwarranted 
administrative burden for State 
agencies, as, in most cases, the date the 
SSA forwards the application will not 
affect the timeliness with which benefits 
are issued. 

Current ME rules require reviewers to 
determine whether or not delays in 
application processing are the fault of 
the State agency. In making this 
determination, ME reviewers would 
note whether late application 
forwarding by SSA was a factor in a 
State agency’s failure to meet the 30 day 
processing standard. Because the 
current rules assure that late application 
forwarding by SSA would be noted if it 
becomes a problem and because the 
recommended changes would present a 
substantial administrative burden 
without producing significantly more 
helpful information, the suggestion is not 
adopted in the final rule. 


Implementation 

The provisions of the interim final rule 
were required to be implemented on 
October 5, 1981. Because these 
provisions have already been 
implemented and because this final 
rulemaking does not make substantive 
changes in any of the requirements of 
the interim final rule, the regulatory 
language in § 272.1(g)(3), concerning the 
implementation of the interim final 
rulemaking, is removed in the final rule. 


List of Subjects 


7 CFR Part 272 

Alaska, Civil rights, Food stamps, 
Grant programs—social programs, 
Reporting and recordkeeping 
requirements. 
7 CFR Part 273 

Administrative practice and 
procedure, Aliens, Claims, Food stamps, 
Fraud, Grant programs—social 
programs, Penalties, Reporting and 
recordkeeping requirements, Social 
security, Students. 


The revisions to § 273.2(k) published 
in the August 4, 1981, Federal Register as 
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an interim final rulemaking are adopted 
as final without change. However, for 
the convenience of the user this section 
is reprinted below. In addition, §§ 272.1 
and 273.14 are amended as follows: 


PART 272—REQUIREMENTS FOR 
PARTICIPATING AGENCIES 


§ 272.1 [Amended] 


1. In § 272.1, paragraph (g)(33) is 
removed and reserved. 


PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 


2. In § 273.2, the introductory text of 
paragraph (k) and paragraph (k)(2)(ii) 
are adopted without change as a final 
rule as follows: 


§ 273.2 Application processing. 
(k) SSI households. For purposes of 
this paragraph, SSI is defined as Federal 

SSI payments made under Title XVI of 

the Social Security. Act, federally 
administered optional supplementary 
payments under section 1616 of that Act, 
or federally administered mandatory 
supplementary payments made under 
section 212(a) of Pub. L. 93-66. Except in 
cashout States (§ 273.20), households 
which have not applied for food stamps 
in the thirty preceding days, and which 
do not have applications pending, may 
apply and be certified for food stamp 
benefits in accordance with the 
procedures described in § 273.2(k)(1)({i) 
or § 273.2(k)(1)(ii) and with the notice, 
procedural and timeliness requirements 
of the Food Stamp Act of 1977 and its 
implementing regulations. These 
household’s food stamp eligibility and 
benefit levels shall be based solely on 
food on food stamp eligibility criteria. 
The State agency shall make an 
eligibility determination based on 
information provided by SSA or by the 
household. 

(2) Recertifications.* * * 

(ii) Households shall be entitled to 
make a timely application (in 
accordance with § 273.14(b)(3)) for food 
stamp recertification at an SSA office 
under the following conditions. 

3. Section 273.14 is amended by 
revising paragraph (b)(3) to read as 
follows: 


§ 273.14 Recertification. 


* * * * * 


(b) * * * 


(3) The notice of expiration shall 
inform the household of the date the 
current certification period ends; the 
date by which the household must file 
an application to receive uninterrupted 
benefits; the household's right to request 
an application and have the State 
agency accept an application as long as 
it is signed and contains a legible name 
and address; the address of the office 
where the application must be filed; the 
consequences of failure to comply with 
the notice of expiration; the household’s 
right to file the application by mail or 
through an authorized representative; 
and the household's right to a fair 
hearing if the State agency refuses to 
accept as good cause the household's 
reasons for failure to comply with the 
notice of expiration. The notice shall 
also inform recipients that any 
household consisting only of 
Supplemental Security Income (SSI) 
applicants or recipients is entitled to 
apply for food stamp recertification at 
an office of the Social Security 
Administration (SSA). Each State 
agency shall use the notice of expiration 
designed by FNS unless FNS approves a 


‘deviation. Deviations shall be granted 


under the same conditions deviations 
from the application form are granted in 
§ 273.2(b). The State agency is 
encouraged to include an application 
form with the notice of expiration and/ 
or, an appointment for an interview. 
Regardless of when the interview date is 
assigned, the household has timely 
applied if the application is received by 
the 15th day of the last month of 
certification. In cases where households 
consisting of applicants or recipients of 
Supplemental Security Income (SSI) 
apply for food stamp recertification at 
offices of the Social Security 
Administration (SSA) in accordance 
with § 273.2(k)(1)(ii), an application 
shall be considered filed for normal 
processing purposes when the signed 
application is received by SSA. 


* * * * * 


(91 Stat. 958 (7 U.S.C. 2011-2027) 

(Catalog of Federal Domestic Assistance 

Programs No. 10551, Food Stamps) 
Dated: June 22, 1982. 

Samuel J. Cornelius, 

Administrator. 

[FR Doc. 82-17185 Filed 6-24-82; 8:45 am] 

BILLING CODE 3410-30-M 
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Agricultural Stabilization and 
Conservation Service 


7 CFR Part 724 


Fire-Cured, Dark Air-Cured, Virginia 
Sun-Cured, Cigar-Binder (Types 51 and 
52), and Cigar-Filler and Binder (Types 
42-44 and 53-55) Tobaccos; Removal 
of Marketing Quota Proclamations and 
Determinations Provisions 


AGENCY: Agricultural Stabilization and 
Conservation Service, USDA. 


ACTION: Final rule. 


SUMMARY: This rule removes the 
regulations codified at 7 CFR 724.2 
through 724.17, which relate to 
marketing quota proclamations and 
determinations. Previously, these 
proclamations and determinations were 
published each year in the Federal 
Register and subsequently codified in 
the Code of Federal Regulations. In the 
future, however, they will be published 
as a notice in the Federal Register and 
will no longer be codifed in the Code of 
Federal Regulations. 


EFFECTIVE DATE: June 24, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert L. Tarczy, Program Specialist, 
(ASCS), Analysis Division, U.S. 
Department of Agriculture, P.O. Box 
2415, Washington, D.C. 20013. (202) 447~ 
5187. 


SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
USDA procedures for implementing 
Executive Order 12291 and Secretary’s 
memorandum 1512-1. This rule has been 
classified “not major” since it will not 
result in : (1) An annual effect on the 
economy of $100 million or more, (2) 
major increases in costs or prices for 
consumers, individual industries, 
Federal, State or local governments, or 
geographical region, or (3) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

The title and number of the Federal 
Assistance Program that this notice 
applies to are: Titlk—Commodity Loan 
and Purchases; Number 10.051, as set 
forth in the Catalog of Federal Domestic 
Assistance. This action will not have a 
significant impact specifically on area 
and community development. Therefore, 
review as established by OMB Circular 
A-95 was not used to assure that units 
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of local government are informed of this 
action. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this final rule since the 
Agricultural Stabilization and 
Conservation Service (ASCS) is not 
required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this rule. 

Under the provisions of the 
Agricultural Adjustment Act of 1938, the 
Secretary of Agriculture is required to 
proclaim national marketing quotas for 
tobacco other than flue-cured and burley 
for three year periods. In addition, the 
Secretary must also determine and 
announce the amount of the national 
marketing quote for such tobaccos for 
the first year of each three year period. 
Within 30 days after the proclamation of 
national marketing quotas, a referendum 
is conducted to determine whether 
producers are in favor of or opposed to 
such marketing quotas. If producers of 
these tobaccos approve quotas, 
marketing quotas are determined and 
announced for each kind of tobacco for 
the second and third year of the three 
year period. The proclamation, 
determination and announcement of 
marketing quotas for these tobaccos 
were previously published annually in 
the Federal Register as final rules and 
subsequently codified in the Code of 
Federal Regulations. Effective with the 
publication of this rule, the marketing 
quota proclamations and determinations 
will appear in the Federal Register in 
the notice section but will no longer be 
codified in the Code of Federal 
Regulations. 

Since this final rule makes no 
substantive change in the regulations 
codified in the Code of Federal 
Regulations, but merely deletes 
therefrom proclamations, 
determinations, and announcements of 
_ national marketing quotas for these 
tobaccos for prior crop years, it has 
been determined that no further public 
rulemaking is required. However, 
proclamations, determinations and 
announcements previously appearing in 
7 CFR § 724.2 through § 724.17 remain 
applicable to the crops to which each 
refers. 


Final Rule 


PART 724—FIRE-CURED, DARK AIR- 
CURED, VIRGINIA SUN-CURED, 
CIGAR-BINDER (TYPES 51 AND 52), 
CIGAR-FILLER AND BINDER (TYPES 
42, 43, 44, 53, 54, AND 55) TOBACCO 


§§ 724.2 through 724.17 [Removed] 
Accordingly, the regulations at 7 CFR 

724.2 through 724.17 relating to 

proclamations, determinations and 


announcements of marketing quotas for 
Fire-cured, Dark air-cured, Virginia Sun- 
cured, Cigar-Binder (types 51 and 52), 
and Cigar-Filler and Binder (types 42-44 
and 53-55) tobaccos and the Subparts 
and section headings thereto are hereby 
removed from the Code of Federal 
Regulations. 
(Secs. 301, 313, 317, 375, 52 Stat. 38, 47, 66, as 
amended, 79 Stat. 66 (7 U.S.C. 1301, 1313, 
1314c, 1375)) 

Signed at Washington, D.C., June 4, 1982. 
Everett Rank, 
Administrator, Agricultural Stabilization and 
Conservation Service. 
[FR Doc. 82-16998 Filed 6-24-82; 8:45 am] 
BILLING CODE 3410-05-M 


7 CFR Part 725 
[Amendment 3] 


Flue-Cured Tobacco; 1981-82 Average 
Market Price and 1982-83 Penalty Rate 


AGENCY: Agricultural Stabilization 
Conservation Service, Department of 
Agriculture. 

ACTION: Final rule. 


summMany: This rule sets forth the 
average market price received by 
producers of flue-cured tobacco for the 
1981-82 marketing year and the penalty 
rate for excess tobacco for the 1982-83 
marketing year for such kind of tobacco. 
As required by Section 314 of the 
Agricultural Adjustment Act of 1938, as 
amended, marketing quota penalties are 
assessed at the rate of 75 percent of the 
previous year’s average market price. 
EFFECTIVE DATE: June 25, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Thomas R. Burgess, Agricultural 
Program Specialist, Tobacco and 
Peanuts Division, USDA-ASCS, P.O. 
Box 2415, Washington, D.C. 20013 (202) 
447-2715. The Final Regulatory Impact 
Analysis covering this final rule will be 
available on request from Thomas R. 
Burgess. 

SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
USDA procedures established in 
accordance with Executive Order 12291, 
and Secretary’s Memorandum 1512-1 
and has been classified “not major.” 
This final rule has been classified as 
“not major” since it will not result in: (1) 
An annual effect on the economy of $100 
million or more; (2) major increases in 
costs or prices for consumers, individual 
industries, Federal, State or local 
government agencies, or a geographic 
region; or (3) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 
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The title and number of the Federal 
Assistance Program to which this rule 
applies as set forth in the Catalog of 
Federal Domestic Assistance are: Title: 
Commodity Load and Purchases; 
Number: 10.051. This rule will not have a 
significant impact specifically on area 
and community development. Therefore, 
review as established by OMB Circular 
A-95 was not used to assure that units 
of local government are informed of this 
action. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this rule since the 
Agricultural Stabilization and 
Conservation Service is not required by 
5 U.S.C. 553 or any other provision of 
law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this rule. 

Marketing quota penalties are 
required by Section 314 of the 
Agricultural Adjustment Act of 1938, as 
amended, to be assessed whenever a 
kind of tobacco is marketed in excess of 
the marketing quota for the farm on 
which such tobacco is produced. The 
rate of penalty per pound of a kind of 
tobacco as prescribed by Section 314 of 
the 1938 Act is 75 percent of the 
previous year’s average market price for 
such tobacco. 

Since the 1981-82 average market 
price producers received for flue-cured 
tobacco and the rate of penalty reflect 
only mathematical computations which 
are required to be made in accordance 
with a statutory formula, it has been 
determined that no further public 
rulemaking is required. Accordingly, this 
final rule shall become effective June 25, 
1982. 


List of Subjects in 7 CFR Part 725 
Marketing quotas, Penalties, Tobacco. 
Final Rule 


PART 725—FLUE-CURED TOBACCO 


Accordingly, the regulations at 7 CFR 
Part 725 are amended by revising 
§ 725.92 paragraph (b) to read as 
follows: 


§ 725.92 


. . 


Rate of penaity. 


(b)(1) Average market price. The 
average market prices as determined by 
the Crop Reporting Board for the 
marketing years specified were: 
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AVERAGE MARKET PriceE—Continued 


(2) Rate of penalty per pound. The 
penalty per pound for marketings of 
excess tobacco subject to marketing 
quotas during the marketing years 
specified shall be: 


RATE OF PENALTY 


(Sections 301, 313, 314, 317, 372, 375, 52 Stat. 

38, as amended, 88 Stat. 1089, as amended, (7 

U.S.C. 1301, 1313, 1314, 1314c, 1372, 1375)) 
Signed at Washington, D.C. on June 18, 

1982. 

C. Hoke Leggett, 

Acting Administrator, Agricultural 

Stabilization and Conservation Service. 

[FR Doc. 82-17076 Filed 6-24-82; 8:45 am] 

BILLING CODE 3410-05-M 


7 CFR Part 726 


Burley Tobacco; Prociamations, 
Determinations and Announcements 
of National Marketing Quotas and 
Referendum Results; Deletion of 
Regulations 


AGENCY: Agricultural Stabilization and 
Conservation Service, USDA. 


ACTION: Final Rule. 


SUMMARY: This rule deletes the 
regulations codfied at 7 CFR 726.1, 
726.11, and 726.21, which relate to quota 
proclamations, determinations and 
referendum results. Previously, these 
proclamations, determinations, and 
announcements were published each 
year in the Federal Register and 
subsequently codified in the Code of 
Federal Regulations. In the future, 
however, they will be published in the 
Federal Register in the notice section 
and will no longer be codified in the 
Code of Federal Regulations. 
EFFECTIVE DATE: June 25, 1982 

FOR FURTHER INFORMATION CONTACT: 
Robert L. Tarczy, Program Specialist, 
(ASCS), Analysis Division, U.S. 
Department of Agriculture, P.O. Box 
2415, Washington, D.C. 20013. (202) 447- 
5187. 

SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
USDA procedures for implementing 
Executive Order 12291 and Secretary's 


Memorandum 1512-1. This rule has been 
classified “not major” since it will not 
result in: (1) An annual effect on the 
economy of $100 million or more, (2) a 
major increase in costs or prices for 
consumers, industries, Federal, State or 
local governments, or geographical 
region, or (3) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


The title and number of the Federal 
Assistance Program that this notice 
applies to are: Title—Commodity Loan 
and Purchases; Number 10.051, as set 
forth in the Catalog of Federal Domestic 
Assistance. This action will not have a 
significant impact specifically on area 
and community development. Therefore, 
review as established by OMB Circular 
A-95 was not used to assure that units 
of local government are informed of this 
action. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this final rule since the 
Agricultural Stabilization and 
Conservation Service (ASCS) is not 
required by 5 U.S.C. 553 or any provision 
of law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this rule. 

Under the provisions of the 
Agricultural Adjustment Act of 1938, the 
Secretary of Agriculture is required to 
issue a proclamation of marketing 
quotas for burley tobacco for three-year 
periods. In addition, the Secretary 
determines and announces in the 
proclamation the amount of the national 
marketing quota for burley tobacco for 
the first year of each such year period. 
Within 30 days after the issuance of 
such proclamation, a referendum is 
conducted to determine whether 
producers are in favor of or opposed to 
marketing quotas. If producers of burley 
tobacco approve quotas, marketing 
quotas are determined and announced 
for the second and third of each such 
year period. The proclamation of 
marketing quotas, the determination and 
announcement of marketing quotas and 
the results of referendums for burley 
tobacco were previously published 
annually in the Federal Register as final 
rules and subsequently codified in the 
Code of Federal Regulations. Effective 
with the publication of this rule, the 
maketing quota proclamations, 
determinations, and referendum results 
will appear in the Federal Register in the 
notice section but will no longer be 
codified in the Code of Federal 
Regulations. 
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Since this final rule makes no 
substantive changes in the regulations 
codified in the Code of Federal 
Regulations, but merely deletes 
therefrom proclamations, 
determinations, and announcements of 
national marketing quotas and 
referendum results for burley tobacco 
for prior crop years, it has been 
determined that no further public 
rulemaking is required. However, 
proclamations, determinations and 
announcements previously appearing in 
7 CFR 726.1, 726.11 and 726.21 shall 
remain applicable to the crops to which 
each refers. 


Final Rule 


PART 726—BURLEY TOBACCO 


§§ 726.1, 726.11 and 726.21 [Removed] 


Accordingly, the regulations at 7 CFR 
726.1, 726.11, and 726.21 relating to 
proclamations, determinations and 
announcements of marketing quotas and 
referendum results for burley tobacco 
and the Subpart and section headings 
thereto are hereby removed from the 
Code of Federal Regulations. 

(Secs. 301, 313, 317, 375, 52 Stat. 38, 47, 66, as 
amended, 79 Stat. 66 (7 U.S.C. 1301, 1313, 
1314c, 1375)) 

Signed at Washington, D.C., June 16, 1982. 
C. Hoke Leggett, 

Acting Administrator, Agricultural 
Stabilization and Conservation Service. 
[FR Doc, 82-16999 Filed 6-24-82; 8:45 am] 

BILLING CODE 3410-25-M 


Agricultural Marketing Service 
7 CFR Part 910 
{Lemon Reg. 365] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This regulation establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market 
during the period June 27-July 3, 1982. 
Such action is needed to provide for 
orderly marketing of fresh lemons for 
this period due to the marketing 
situation confronting the lemon industry. 
EFFECTIVE DATE: June 27, 1982. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Acting Chief, Fruit 
Branch, F&V, AMS, USDA, Washington, 
D.C. 20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Secretary's 
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Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
“non-major” rule. This regulation is 
issued under the marketing agreement, 
as amended, and Order No. 910, as 
amended (7 CFR Part 910), regulating the 
handling of lemons grown in California 
and Arizona. The agreement and order 
are effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). The action 
is based upon the recommendations and 
information submitted by the Lemon 
Administrative Committee and upon 
other available information. It is hereby 
found that this action will tend to 
effectuate the declared policy of the act. 

This action is consistent with the 
marketing policy for 1981-82. The 
marketing policy was recommended by 
the committee following discussion at a 
public meeting on July 7, 1981. The 
committee met again publicly on June 
22, 1982, at Los Angeles, California, to 
consider the current and prospective 
conditions of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified week. The committee 
reports the demand for lemons is 
moderate. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


List of Subjects in 7 CFR Part 910 


Marketing agreements and orders, 
California, Arizona, Lemons. 


Section 910.665 is added as follows: 


§ 910.665 Lemon regulation 365. 


The quantity of lemons grown in 
California and Arizona which may be 
handled during the period June 27, 1962, 
through July 3, 1982, is established at 
275,000 cartons. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 


Dated: June 24, 1982 
D. S. Kuryloski, 


Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 


[FR Doc. 82-17483 Filed 6-24-82; 11:47 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF JUSTICE 


immigration and Naturalization 
Service 


8 CFR Part 100 


Statement of Organization; Field 
Service; Revised Border Patrol 
Sectors 


AGENCY: Immigration and Naturalization 
Service, Justice. 
ACTION: Final rule. 


SUMMARY: This rule formalizes removal 


of the Ogdensburg, N.Y., Border Patrol 
Sector and incorporates its four stations 
into the neighboring Buffalo, N.Y., and 
Swanton, Vt. sectors. This realignment 
is expected to improve the efficiency of 
the Service and strengthen its overall 
enforcement operations. 
EFFECTIVE DATE: June 30, 1982. 
FOR FURTHER INFORMATION CONTACT: 
For General Information: Stanley J. 
Kieszkiel, Acting Instructions Officer, 
‘Immigration and Naturalization 

Service, 425 I Street, NW., 

Washington, D.C. 20536, Telephone: 

(202) 633-3048 
For specific information: Roger P. 

Brandemuehl, Assistant 

Commissioner, Border Patrol, Room 

7232, 425 I Street, NW., Washington, 

D.C, 20536, Telephone: (202) 633-3073 
SUPPLEMENTARY INFORMATION: This 
amendment to the Immigration and 
Naturalization Service, Statement of 
Organization, formalizes the Service’s 
decision to improve management 
efficiency and border patrol 
effectiveness by eliminating the 
Ogdensburg Sector, incorporating its 
patrol stations into the adjoining sectors 
of Buffalo, N.Y. and Swanton, Vt. The 
Buffalo Sector now includes the 
Watertown, N.Y. station, formerly part 
of the Ogdensburg Sector. The Malone, 
N.Y., Massena, N.Y., and Ogdensburg 
stations, previously in the Ogdensburg 
sector, are now part of the Swanton 
Sector. 

The elimination of Ogdensburg as a 
sector is the result of a management 
review of activity over the past several 
years. It was concluded that the 
continuation of a sector headquarters 
staff at Ogdensburg was unjustified, and 
the replacement of some of the sector's 
administrative and clerical positions by 


patrol officers would benefit 
enforcement. 

Compliance with 5 U.S.C. 553 as to 
proposed rulemaking and delayed 
effective date is not required because 
the rule deals with Service organization 
and will have no adverse impact on the 
public. 

In accordance with 5 U.S.C. 605{b), the 
Commissioner of Immigration and 
Naturalization certifies that this rule will 
not have a significant economic impact 
on a substantial number of small entities 
because it deals solely with jurisdiction 
of Service offices and has no adverse 
impact on the public. 

This rule is exempt from the 
requirement of E.O. 12291 as provided 
for by section 1{a)(3) of the Executive 
Order because it relates to agency 
organization. 


Lists of Subjects in 8 CFR Part 100 


Administrative practice and 
procedure, Aliens, Authority delegation, 
Organization and functions. 

Accordingly, Chapter 1 of Title 8 of 
the Code of Federal Regulations is 
amended as follows: 


PART 100—STATEMENT OF 
ORGANIZATION 


In § 100.4, paragraph (d) is amended 
by revising Sectors 2 and 4 and 
removing Sector 3 to read as follows: 


§ 100.4 Field Service. 


(d) * re 
Sector No. 2—Swanton, Vt. 


Beecher Falls, Vt. 
Derby Line, Vt. 
Richford, Vt. 
Swanton, Vt. 
Rouses Point, N.Y. 
Malone, N.Y. 
Massena, N.Y. 
Ogdensburg, N.Y. 


Sector No. 3 [Removed] 
Sector No. 4—Buffalo, N.Y. 


Buffalo, N.Y. 

Niagara Falls, N.Y. 

Watertown, N.Y. 

* * * * - 

(Sec. 103, 66 Stat. 173 (8 U.S.C. 1103)) 
Dated: June 22, 1982. 

Perry A. Rivkind, 

Acting Associate Commissioner, 


Management, Immigration and Naturalization 
ice. 


[FR Doc. 62-17196 Filed 6-24-82; 6:45 am] 
BILLING CODE 4410-10-m 





COMMODITY FUTURES TRADING 
COMMISSION 


17 CFR Parts 3 and 145 


Registration Forms and Conforming 
Rule Amendments 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Adoption of revised forms and 
final rules. 


sumMMARY: The Commodity Futures 
Trading Commission (“Commission”) 
has adopted, as modified, registration 
Form 3-R, Form 7-R and Schedules A, B 
and C thereto, and Forms 8-R, 8-S and 
8-T to implement previously-adopted 
registration rules which become 
effective on July 1, 1982. The 
Commission has also adopted certain 
conforming and technical amendments 
to Commission rules § 3.31 and § 145.6. 


DATES: The revised forms are effective 
June 25, 1982. The revised rules are 
effective July 1, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert P. Shiner, Assistant Director, 
Division of Trading and Markets, 2033 K 
Street NW., Washington, D.C. 20581. 
Telephone: (202) 254-9703. 


SUPPLEMENTARY INFORMATION: 


A. Revised Forms and Conforming Rule 
Amendments 


Regulations governing the sponsorship 
of associated persons (“APs”) and the 
submission of fingerprint cards by | 
certain registrants and their principals 
will become effective on July 1, 1982.’ In 
order to fully implement these new 
regulations, the Commission has revised 
its registration forms ? to conform to the 
new regulations, to apprise affected 
individuals of their filing obligations 
under those regulations, and to facilitate 


146 FR 24940 (May 4, 1981); 45 FR 80485 
(December 5, 1980). 

? The Form 8-R is used by APs and floor brokers 
as an application for registration and by the 
principals of futures commission merchants 
(“FCMs”"), commodity trading advisors (“CTAs”), 
and commodity pool operators (“CPOs”) as a 
biographical ‘supplement to the applications for 
registration filed by FCMs, CTAs and CPOs. The 
Form 8-S is a Certificate of Special Registration for 
Certain Associated Persons. See § 3.12{d), 17 CFR 
3.12(d), as amended by 46 FR 24940, 24943 (May 4, 
1981). The Form 8-T is used by FCMs to report the 
termination of, or failure to become associated by, 
an AP and by FCMs, CTAs and CPOs to report the 
termination of a principal. The Form 7-R is the 
application form used by FCMs, CTAs and CPOs. 
(Schedules A, B and C, which accompany the Form 
7-R, are used by FCMs, CTAs and CPOs, 
respectively.) The Form 3-R is used by all 
registrants and principals to report changes and 
corrections to the foregoing forms. The Form 1-FR, 
which must accompany an application for initial 
registration as an FCM, is not being revised at this 
time. 
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the use of those forms in conjunction 
with the Commission's new automated 
data processing system. 

The new regulations require that each 
applicant for registration as an 
associated person be “sponsored” by a 
futures commission merchant which 
must screen that person’s application 
and certify that it is accurate and 
complete to the best of the FCM’s 
knowledge, information, and belief. 
Those regulations also require the 
fingerprinting of certain Commission 
registrants or their principals. 

As part of the rulemaking process 
described above, the Commission 
adopted new Forms 8-S and 8-T and 
changes to Form 8-R.* Certain 
additional nonsubstantive changes are 
now being made to those forms, as well 
as to Forms 3-R and 7-R, to improve 
their design and appearance, to simplify 
and clarify instructions, and to combine 
or eliminate a number of the questions 
on Schedules A, B and C to Form 7-R. 
The registration forms have also been 
modified to facilitate automated data 
processing by assigning to each 
applicant, registrant and principal a 
CFTC identification number which will 
assist the Commission in information 
storage and retrieval. 

The Commission is also adopting 
technical amendments to rules § 3.31(a), 
§ 3.31(c)(3) and § 145.6(b). Rule § 3.31(a), 
which requires FCMs, CTAs and CPOs 
to keep current Form 7-R and the 
Schedules thereto, and rule § 145.6(b), 
which specifies which portions of the 
forms are not deemed to be publicly 
available, are being amended to 
eliminate obsolete references to the old 
forms. Rule § 3.31(c)(3) is being 
amended to reflect a change in the name 
of one of the forms cited in that rule. 

Although the revised registration 
procedures will not become effective 
until July 1, 1982, applicants for 
registration (or for renewal thereof) and 
their principals may begin using the new 
forms immediately. The existing Forms 
3-R, 7-R, and 8-R will continue to be 
accepted by the Commission until June 
30, 1981; after that date, however, the 
use of the new registration forms will be 
mandatory. The new registration forms 
and fingerprint cards may be ordered in 
bulk from the Commission’s Registration 
Unit et Sears Tower, Suite 4600, 233 S. 
Wacker Drive, Chicago, Illinois 60606. 


B. Paperwork Reduction Act; Privacy 
Act 


The Commission has submitted 
certain of the amendments to its 
registration regulations, the revisions to 
Form 3-R, Form 7-R and Schedules A, B 


°46 FR 24940 (May 4, 1981). 
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and C thereto, and Form 8-R, and new 
Forms 8-S and 8-T, to the Office of 
Management and Budget (“OMB”) for its 
review pursuant to the Paperwork 
Reduction Act of 1980. OMB has 
reassigned to those rules and forms the 
OMB control number which had 
previously been assigned to the 
Commission’s existing registration 
program and the Commission is now 
amending those regulations to include 
OMB control numbers so that the text of 
each section which involves an 
information collection request is 
followed by the OMB control number. 

The Commission has also submitted 
to OMB and to the Congress a New 
Systems Report, pursuant to the Privacy 
Act of 1974 (5 U.S.C. 552a(o)), which 
describes the alterations to two of the 
systems of records maintained by the 
Commission under the Privacy Act 
which will result from the revised 
registration procedures.‘ 


C. Related Matters 


In adopting these rule amendments 
and forms, the Commission has taken 
into consideration the public interest to 
be protected by the antitrust laws and 
has endeavored to take the least 
anticompetitive means of achieving the 
regulatory objectives of the Commodity 
Exchange Act. 

The amendments to the forms, which 
are effective immediately, are 
predominantly nonsubstantive in nature; 
the few substantive changes to those - 
forms relieve burdens on the affected 
public by simplifying, combining and 
eliminating unnecessary or repetitive 
questions. The amendments to rules 
§ 3.31(a), § 3.31(c)(3) and § 145.6{b) are 
effective, as are the remainder of the 
Commission's revised registration rules, 
on July 1, 1982. The conforming 
amendments to rules § 3.31 and $ 145.6 
are technical and nonsubstantive. The 
Commission therefore finds that the 
notice and public comment procedures 
of 5 U.S.C. 553 are not required. 


List of Subjects 
17 CFR Part 3 


Registration requirements, 
Registration forms. 


17 CFR Part 145 


Freedom of information, Registration 
forms. 

In consideration of the foregoing, and 
pursuant to the authority contained in 
the Commodity Exchange Act, and in 


‘The New Systems Report was submitted to OMB 
and Congress on April 14, 1982. A copy of that 
Report was published in the Federal Register on 
May 6, 1982 (47 FR 19575). 
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particular sections 2, 4d, 4e, 4f, 4k, 4m, 
4n and 8a thereof, 7 U.S.C. 2 and 4, 6d, 
6e, 6f, 6k, 6m, 6n, and 12a, and the 
authority contained in 5 U.S.C. 552, the 
Commission hereby amends Chapter I of 
Title 17 of the Code of Federal 
Regulations as follows: 


PART 3—REGISTRATION 


1. Section 3.31 is amended by revising 
paragraphs (a) and (c)(3) as follows: 


§3.31 Deficiencies, inaccuracies, and 
changes to be reported. 

(a) Except as is otherwise provided in 
paragraph (c) of this section, each 
applicant or registrant as a futures 
commission merchant, commodity 
trading advisor or commodity pool 
operator must, in accordance with the 
instructions thereto, promptly correct 
any deficiency or inaccuracy in Form 7~ 
R or Schedules A, B or C of Form 7-R 
which no longer renders accurate and 
current the information contained in 
Form 7-R or Schedules A, B or C of 
Form 7-R. Each such correction must be 
made on Form 3-R and must be 
prepared and filed in accordance with 
the instructions contained therein. 


* * * * * 


{c) **e 

(3) Any notice required by paragraph 
(c) of this section must be filed on Form 
8-T or on a Uniform Termination Notice 
for Securities Industry Registration. 

2. Part 3 of Chapter I of Title 17 of the 
Code of Federal Regulations is amended 
by adding parenthetically the OMB 
numbers listed in the second column 
below following the text of the 
corresponding Section listed in the first 


PART 145—COMMISSION RECORDS 
AND INFORMATION 


3. Section 145.6 is amended by 
revising paragraph (b) as follows: 


§ 145.6 Commission offices to contact for 
assistance; registration records available at 
Chicago regional office. 

(b) The Chicago regional office of the 
Commission will have available for 
public inspection and copying the 


publicly available portions of 
applications for registration (Forms 7-R 
and 8-R), Certificates of Special 
Registration (Form 8-S), and Notices of 
Termination (Form 8-T). The Form 8-R 
also serves as a biographical 
supplement for principals of those 
persons filing the Form 7-R. Unless 
disclosure is required under the Freedon 
of Information Act, the fingerprint card, 
and any supplementary attachments 
filed in response to items 6-9, 16-21 and 
24-26 of Form 8-R, to item 2 of Form 8- 
S, or to items 3-5 and 11-13 of Form 8-T, 
generally will not be made available for 
public inspection and copying. When 
such fingerprint cards and 
supplementary attachments are on file 
or when a Form is subject to a petition 
for confidential treatment filed under 
§ 145.9, the FOI, Privacy and Sunshine 
Acts compliance staff will decide any 
request for access in accordance with 
the procedures set forth in §§ 145.7 and 
145.9. 

Issued in Washington, D.C. on June 21, by 
the Commission. 
Jane K. Stuckey, 
Secretary of the Commission. 
[FR Doc. 82-17238 Filed 6-24-82; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 74, 81, and 82 
[Docket No. 76C-0045] 

D&C Green No. 5 


Correction 


In FR Doc. 82-14966, published at page 
24278, on Friday, June 4, 1982 make the 
following corrections: 

1. On page 24279, in the second 
column, in the first paragraph under 
“IIl.”, the second through fourth lines 
should read “disodium salt of 2,2’-[(9,10- 
dihydro-9,10-dioxo-1,4- 
anthracenediyl)diimino]bis-[5- 
methylbenzesulfonic acid] (CAS Reg.” 

2. On page 24281, in the third column, 
in the eighth line from the top, “tests/ 
body” should be corrected to read 
“testes/body”. 

3. On page 24284, in the third column, 
in § 74.1205(a)(1), the third through fifth 
lines should read “disodium salt of 2,2’- 
[(9,10-dihydro-9,10-dioxo-1,4- 
anthracenediy])diimino]bis-[5- 
methylbenzenesulfonic acid] (CAS Reg.” 
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4. On page 24285, in the first column, 
in § 74.1205{c)(1), the fifth line should 
read “nylon 6[poly-(e-caprolactam)]”. 
BILLING CODE 1505-01-M 


21 CFR Part 436 
[Docket No. 81N-0266] 


incorporation by Reference 
Regulatory Text; Further Amendment 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


sumMaRY: The Food and Drug 
Administration (FDA) is amending the 
incorporating regulatory text in a human 
antibiotic regulation to make clear that 
an incorporation by reference is 
intended. This action is being taken to 
meet the drafting requirements for 
incorporation by reference as set forth 
in Title 1 of the Code of Federal 
Regulations (1 CFR Part 51). 
DATES: Effective June 25, 1982; 
comments by July 26, 1982. 
ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 
FOR FURTHER INFORMATION CONTACT: 
Theodore E. Herman, Regulations Policy 
Staff (HFC-10), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3480. 
SUPPLEMENTARY INFORMATION: Title 1 of 
the Code of Federal Regulations (1 CFR 
51.6, 51.7, and 51.8) requires, in addition 
to other information, specific language 
in a regulation that makes clear that an 
incorporation by reference is intended. 
In the Federal Register of March 5, 
1982 (47 FR 9396), FDA amended certain 
regulations in Title 21 of the Code of 
Federal Regulations to bring them into 
compliance with the drafting 
requirements prescribed in 1 CFR 51.6, 
51.7, and 51.8. In that document, FDA 
failed to revise the incorporation by 
reference text in 21 CFR 436.103(a). This 
document corrects that omission. 


List of Subjects in 21 CFR Part 436 
Antibiotics. 
PART 436—TESTS AND METHODS OF 


ASSAY OF ANTIBIOTIC DRUGS AND 
ANTIBIOTIC-CONTAINING DRUGS 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 701(a), 52 
Stat. 1055 (21 U.S.C. 371(a))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1; see 46 FR 26052; May 11, 
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1981)), Part 436 is amended in § 436.103 
by removing the footnote and by 
revising the last sentence and adding a 
new sentence in paragraph (a), to read 
as follows: 


$ 436.103 Test organisms. 

(a) * * * Test organism letters A 
through K, M, and N correspond to those 
used in “Outline of Details for Official 
Microbiological Assays of Antibiotics,” 
A. Kirshbaum and B. Arret, “Journal of 
Pharmaceutical Sciences,” Vol. 56, No. 4, 
p. 512 (April 1967), which is incorporated 
by reference. Copies are available from 
the American Pharmaceutical 
Association, 2215 Constitution Ave. 
NW., Washington, DC 20037, or 
available for inspection at the Office of 
the Federal Register, 1100 L St. NW.., 
Washington, DC 20408. 

The agency has determined that 
because this amendment does not make 
a substantive change in the regulation 
but merely is editorial, bringing the 
incorporation by reference text into 
compliance with the drafting 
requirements of 1 CFR 51.6, 51.7, and 
51.8, notice, public procedure, and 
delayed effective date are unnecessary. 
However, interested persons may, on or 
before July 26, 1982, submit to the 
Dockets Management Branch (address 
above), written comments regarding this 
amendment. Two copies of any 
comments are to be submitted, except 
that individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. If the agency 
determines by the comments received 
that the amended text should be 
modified, a notice containing those 
modifications will be published in the 
Federal Register. Received comments 
may be seen in the office above between 
9 a.m. and 4 p.m., Monday through 
Friday. 

(Sec. 701fa), 52 Stat. 1055.(21 U.S.C. 371{a))) 

Dated: June 17, 1982. 


William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 82~17001 Filed 6-24-82; 8:45 am} 
BILLING CODE 4160-01-M 


21 CFR Parts 610 and 630 


. [Docket No. 78N-0100] 


Viral and Rickettsial Vaccines; 
implementation of Efficacy Review 
Correction 

In FR Doc. 82-15288 appearing at page 


24696 in the issue of Tuesday, June 8, 
1982, make the following changes: 


(1) On page 24696, first column, under 
“Dates”, third line, “December 8, 1984.” 
should read, “December 10, 1984.” 

(2) On page 24699, third column, under 
“Effective date.”, fourth line, “December 
8, 1984.” should be changed to read, 
“December 10, 1984.”, and fifth line, 
“December 8, 1984” should be changed 
to read, “December 10, 1984”. 


BILLING CODE 1505-01-M 


DEPARTMENT OF THE TREASURY 
Secret Service 
31 CFR Part 408 


Designation of Temporary Residence 
of the President 


AGENCY: Secret Service, Department of 
the Treasury. 
ACTION: Final rule. 


SUMMARY: This document contains a 
revision of Part 408 to designate the 
building and grounds which constitute 
the temporary residence of the President 
in order to restrict access pursuant to 
the Omnibus Crime Control Act of 1970 
(Pub. L. 91-644). 


” EFFECTIVE DATE: June 25, 1982. 


FOR FURTHER INFORMATION CONTACT: 
John M. Meenan, Office of Legal 
Counsel, United States Secret Service, 
Room 842, 1800 G Street, NW., 
Washington, D.C. 20223, 202-535-5771. 
SUPPLEMENTARY INFORMATION: This 
document contains a revision of 
regulations located in 31 CFR Part 408. 
Part 408 is amended to designate the 
building and grounds which constitute 
the temporary residence of the 
President. The designation of the 
buildings and grounds and the 


regulations governing ingress or egress 


contained in this amendment are 
promulgated pursuant to the authority 
vested in the Secretary of the Treasury 
by the Act of January 2, 1971, 84 Stat. 
1891 (18 U.S.C. 1752). 

Title V of the Act of January 2, 1971, 
84 Stat. 1891 (18 U.S.C. 1752) provides 
for the exercise of Federal criminal 
jurisdiction over certain conduct relating 
to the buildings and grounds designated 
in this amendment. It was enacted to 
enhance the physical security of the 
President and to provide for the orderly 
conduct of executive business when the 
President is absent from the Executive 
Mansion in Washington, D.C. 


Drafting Information 


The principal author of this document 
was John M. Meenan, Office of Legal 
Counsel, United States Secret Service. 
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Special Analyses 

For the reasons set forth below no 
general notice of proposed rulemaking is 
required by 5 U.S.C. 553. Accordingly, 
no Regulatory Flexibility Analysis is 
required for this rule. Further, the 
Director of the United States Secret 
Service has determined that this is not a 
major rule as defined in Executive Order 
12291. Accordingly, a Regulatory Impact 
Analysis is not required. 


Notice 


Because this amendment merely 
designates the buildings and grounds of 
the temporary residence of the 
President, as required by 18 U-S.C. 1752, 
notice and public comment thereon is 
found to be unnecessary and good cause 
exists for disposing with a delayed 
effective date under 5 U.S.C. 553. 


List of Subjects in 31 CFR Part 408 


Federal buildings and facilities, 
Security measures. 


Amendments to Regulations 


Accordingly, Chapter IV of Subtitle B, 
Title 31, Code of Federal Regulations is 
hereby amended by revising Part 408 to 
read as follows: 


PRESIDENT AND TEMPORARY 
OFFICES OF THE PRESIDENT AND HIS 
STAFF—RULES GOVERNING ACCESS 


Sec. 
408.1 Authority. | 
408.2 Designation. 
408.3 Rules governing access. 
Authority: The provisions of this part are 
issued under 18 U.S.C. 1752 (84 Stat. 1891). 


§ 408.1 Authority. 

The designation of the buildings and 
grounds in this part which constitute the 
temporary residence of the President 
and the temporary offices of the 
President and his staff and the’ 
regulations governing access to such 
buildings and grounds and to posted, 
cordoned off, or otherwise restricted 
areas where the President is.or will be 
temporarily visiting are promulgated 
pursuant to the authority vested in the 
Secretary of the Treasury by 18 U.S.C. 
1752 (84 Stat. 1891). 


§ 408.2 Designation. 

(a) For the purpose of 18 U.S.C. 1752, 
the buildings and grounds which f 
constitute temporary residence of the 
President are as follows: Santa Barbara 
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County, California home. That certain 
tract of land in the County of Santa 
Barbara, State of California, shown and 
designated as “Parcel 1” on Parcel Map 
No. 11697 filed January 2, 1973 in Book 
11, page 40 of Parcel Maps in the office 
of the County Recorder of said County. 
This property and the related 
conditions, restrictions, reservations, 
easements, rights and rights of way of 
record are more fully described in a 
Grant Deed recorded with the Santa 
Barbara County Recorder's Office (Book 
2540, Pages 1381-1385). 


§ 408.3 Rules governing access. 


(a) For the purposes of 18 U.S.C. 1752 
(84 Stat. 1891), ingress or egress to or 
from the buildings or grounds 
designated in § 408.2 and any posted, 
cordoned off, or otherwise restricted 
areas of a building or grounds where the 
President is or will be temporarily 
visiting is authorized only for the 
following persons: 


(1) Invitees: Persons invited by or 
having appointments with the President, 
the President's family, or members of 
the President's staff, 

(2) Members of the President's family 
and staff, 

(3) Military and Communications 
Personne! assigned te the Office of the 
President, 

(4) Federal, State and local law 
enforcement personnel engaged in the 
performance of their official duties and 
other persons, whose presence is 
necessary to provide services or 
protection for the premises or persons 
therein, 

(5) Holders of grants of easement to 
the property, provided such persons or 
their authorized representatives show 
title to the grant of easement and obtain 
authorization from the United States 
Secret Service. 

(b) Authorized persons must possess 
and display identification documents 
issued by or satisfactory to the United 
States Secret Service. 

(c) Unauthorized entry is prohibited. 


John R. Simpson, 
Director. 
Approved: 
John M. Walker, Jr., 
Assistant Secretary (Enforcement & 
Operations). 
May 28, 1982. 
(FR Doc. 82-17254 Filed 6-24-82; 8:45 am] 
BILLING CODE 4610-42-44 


DEPARTMENT OF DEFENSE 
Department of the Navy 
32 CFR Part 763 


Rules Governing Public Access; Entry 
Regulations for Kaho’olawe Island, 
Hawaii 


AGENCY: Department of the Navy, DoD. 
ACTION: Final rule. 


SUMMARY: This rule sets forth revised 
regulations governing entry upon 
Kaho’olawe Island, Hawaii. These 
regulations limit entry upon Kaho’olawe 
Island to authorized persons because 
the island is used as a target area for 
bombing and gunnery practice in order 
to maintain and improve combat 
readiness of United States military 
forces. 

EFFECTIVE DATE: June 25, 1982. 
ADDRESS: Any written comment on 
these regulations should be sent to: 
Commander Third Fleet, Pearl Harbor, 
Hawaii 96860. 


FOR FURTHER INFORMATION CONTACT: 
Capt. Jim Carson, Commander Third 
Fleet (Code 01K), Pearl Harbor, Hawaii 
96860, Telephone No. (808) 472-8209. 
SUPPLEMENTARY INFORMATION: These 
regulations supersede the Entry 
Regulations for Kaho’olawe Island 
which were published as a final rule in 
45 FR 51776, August 5, 1980, at which 
time continuing public comment with 
respect to the regulations was invited by 
the Department of the Navy. It has been 
determined, in accordance with 32 CFR 
296 and 701.57, that advance publication 
of these revised regulations for 
additional public comment prior to their 
adoption is impracticable and 
unnecessary since the nature and 
national importance of naval operations 
on Kaho’olawe Island, as well as the 
dangerous conditions existing there, 
mandate the immediate, uninterrupted 


_ effectiveness of these regulations. 


Interested persons, however, are again 
invited to comment in writing on these 
regulations. All written comments ¢ 
received will be considered in making 
subsequent amendments or revisions to 
Subpart A of 32 CFR 763 or the 
regulations upon which they are based. 
Changes may be initiated on the basis of 
comments received. 
List of Subjects in 32 CFR Part 763 

Federal buildings and facilities, 
Military law, National defense, Navy 
Department, Restricted access areas, 
Security measures. 

Therefore, 32 CFR Part 763, is hereby 
revised as follows: 
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PART 763—RULES GOVERNING 
PUBLIC ACCESS 


Subpart A—Entry Regulations for 
Kaho’olawe Isiand, Hawaii 

Sec. 
763.1 
763.2 
763.3 
763.4 


Purpose. 
Definition. 
Background. 
Entry restrictions. 
7635 Entry procedures. 
763.6 Violations. 

Authority: 50 U.S.C. 797; DOD Dir. 5200.8 of 
August 20, 1954; 5 U.S.C. 301; 10 U.S.C. 6011, 
32 CFR 700.702; 32 CFR 700.714; Exec. Order 
No. 10436, 3 CFR 1949-1953 Comp. p. 930, 
(1958). 


Subpart A—Entry Regulations for 
Kaho’olawe Island, Hawaii 


§ 763.1 Purpose. 

The purpose of this Subpart is to 
promulgate regulations for entry to 
Kaho’olawe Island, Hawaii, and its 
adjacent waters. 


For the purpose of this Subpart, 
Kaho’olawe Island includes that portion 
reserved for naval purposes by 
Executive Order No. 10436 of February 
20, 1953. 


§ 763.3 Background. 

(a) Kaho’olawe Island is used by the 
armed forces of the United States as a 
training area including bombing and 
gunnery training ranges under authority 
granted by Executive Order No. 10436. 
Training operations frequently involve 
the use of live ordnance, creating an 
obvious danger to persons on or near 
the island. Moreover, a large amount of 
unexploded ordnance is present on 
Kaho’olawe Island and in adjacent 
waters. 

(b) Individuals who enter the island of 
Kaho’olawe without authority expose 
themselves to extremely hazardous 
conditions. In addition, the presence of 
unauthorized persons on Kaho’olawe 
Island or in adjacent waters is likely to 
interfere with the use of the island for 
military training. Accordingly, it is 
necessary to prohibit entry to 
Kaho'olawe Island except under the 
controlled circumstances set forth in this 
Subpart. 


§ 763.4 Entry restrictions. 


(a) Entry by any person upon 
Kaho’olawe Island for any purpose is 
prohibited without advance 
authorization from Commander THIRD 
Fleet. This prohibition applies to all 
areas of Kaho’olawe Island reserved for 
naval purposes by Executive Order No. 
10436. 
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(b) Entry by any person into the 
restricted waters adjacent to 
Kaho’olawe Island for any purpose is 
prohibited without advance 
authorization from Commander THIRD 
Fleet. This prohibition applies to all 
waters described in 33 CFR 204.223(4). 


§ 763.5 Entry procedures. 

(a) It is the policy of the Commander 
THIRD Fleet to authorize, in accordance 
with the spirit of the American Indian 
Religious Freedom Act (1978), 
reasonable access to Kaho’olawe Island 
during periods when it is not used for 
military training. However, because 
there are bombs and other explosives on 
and under the surface and in the waters 
of the island, and because there are 
- significant archaeological resources 
thereon (in 1981, the island was placed 
on the National Register of Historical 
Places as an Archaeological District), . 
Navy representatives accompany each 
island visitation to safeguard both the 
vistitor(s) and the island's 
archaeological resources. In this regard, 
in order to ensure the safety of visitors 
to the island and its archaeological 
resources, persons and organizations 
wishing access to Kaho’olawe Island 
must comply with the following 
appropriate procedures: Civilians 
(except authorized U.S. and State 
representatives) must: ; 

(1) Request, in writing, access 
authorization from Commander THIRD 
Fleet (Code 01K), Pearl Harbor, Hawaii 
96860, at least 15 days prior to the 
access requested, providing therein 
confirmed access plans (including the 
exact number of visitors, time, and 
location of access, designation of person 
in charge, and any other pertinent 
information); and 

(2) Submit to Commander THIRD 
Fleet (at the aforementioned address) 
properly endorsed Standard Liability 
Release Form (obtainable from 
Commander THIRD Fleet), for each 
access participant, at least five (5) days 
prior to the requested access. 

(b) In evaluating each request, the 
factors just enumerated will be weighed 
against training commitments, safety 
requirements, specical projects, and the 
amount and cost of military supervision 
necessitated by a granting of the 
request. Requests for entry will be 
considered on an individual basis. If a 
request is granted, the permission to 
enter Kaho’olawe Island authorizes one 
visit only, and shall not be construed as 
authorization for more than one entry 
unless the authorization itself 
specifically states otherwise. Moreover, 
entry pursuant to advance consent, 
which is not in accordance with the 
terms and conditions permitted by 


Commander THIRD Fleet, shall be 
deemed a violation of this Subpart. 
(c) For safety reasons, it is not 
Commander THIRD Fleet's policy to 
permit children below the age of 15 
access to Kaho’olawe Island. 


§ 763.6 Violations. 

(a) Any person who violates this 
subpart is subject to prosecution under 
18 U.S.C. 1382, which provides in 
relevant part: 

Whoever * * * goes upon any* * * naval 
* * * reservation * * * for any purpose 
prohibited by law or lawful regulation * 
shall be fined not more than $500 or 
— not more than six months, or 

oth. 


(b) Additionally, persons who violate 
this Subpart are subject to prosecution 
under the Internal Security Act of 1950 
(50 U.S.C. 797), violations of which may 
result in a maximum penalty of 
imprisonment for one year, or a fine of 
$5,000 or both. 


Dated: June 22, 1982. 
H. D. Campbell, 
Captain, JAGC, U.S. Navy Alternate, Federal 
Register Liaison Officer. 
[FR Doc. 82-17219 Filed 6-24-82; 8:45 am] 
BILLING CODE 3810-AE-M 


* * 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 51 and 52 
[AH-FRL-2133-4] 


Requirements for Preparation, 
Adoption, and Submittal of 
implementation Plans; Approval and 
Promulgation of Implementation Plans 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This final rule revises 
regulations pertaining to construction of 
new stationary sources of air pollution 
and modifications of existing sources. In 
particular, this rule deletes 
requirements: (1) For inclusion of vessel 
emissions in determinations of whether 
a proposed new source or modification 
would emit a pollutant in “significant” 
or “major” amounts; and (2) for’ 
inclusion of mobile source emissions as 
secondary emissions in assessments of 
the air quality impact of proposed new 
sources and modifications. This rule 
also terminates the December 7, 1981 
order staying the requirements 
described above to the extent that they 
encompassed vessel emissions. 

DATE: This rule is effective on June 25, 
1982. 
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ADDRESSES: EPA has established a 
docket for this rulemaking (Docket No. 
A-81-39). The docket contains all 
significant information submitted tc or 
otherwise considered by EPA in this 
proceeding. Documents in the docket are 
available for public inspection and 
copying between 8:00 a.m. and 4:00 p.m., 
Monday through Friday (except 
holidays), at EPA’s Central Docket 
Section, West Tower Lobby, Gallery I, 
401 M Street, SW., Washington, D.C. A 
reasonable fee may be charged for 
copying. 

FOR FURTHER INFORMATION CONTACT: 
Michael Trutna, Chief, New Source 
Review Section, Office of Air Quality, 
Planning and Standards, U.S. 
Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27111, 919-541-5591 (FTS-639-5591). 


SUPPLEMENTARY INFORMATION: 


I. Introduction 


On December 17, 1981, EPA proposed 
amendments to certain regulations, 
revised in 1980, relating to the 
construction of new sources of air 
pollution and modifications to existing 
sources, specifically 40 CFR 51.24, 52.21, 
51.18(j), Appendix S to Part 51, and 
52.24. See 46 FR 61613. In the December 
17 notice of proposed rulemaking 
(NPRM), EPA proposed to delete the 
requirements contained in the 1980 
revisions for the inclusion of certain 
vessel emissions in threshold 
applicability determinations ? for 
proposed construction or modification of 
marine terminal facilities and for the 
inclusion of certain other vessel 
emissions as “secondary emissions” in 
assessments of air quality impact of 
such construction or modification. 

EPA simultaneously stayed the 
requirement for the inclusion of vessel 
emissions in threshold applicability 


140 CFR 51.24 specifies the minimum 
requirements that a state-adopted permit program 
for the prevention of significant air quality 
deterioration (“PSD”) must contain in order to 
warrant EPA approval as a revision to the state 
implementation plan (“SIP”). 40 CFR 52.21 
delineates the federal PSD permit program, which 
currently applies in most states. 40 CFR 51.18(j) 
specifies the elements of an approvable state 
program for preconstruction review for 
nonattainment purposes. Appendix S of 40 CFR Part 
51 embodies EPA's “Emissions Offset Interpretative 
Ruling.” 40 CFR 52.24 embodies the construction 
moratorium for certain nonattainment areas. 

?In general, the five sets of regulations apply only 
to new “major stationary sources” and “major 
modifications” and then only to those pollutants 
that the source or modification would emit in 
“significant” or “major” amounts, depending on the 
regulations in question. See 46 FR 61613-14. All five 
sets define “major” and “significant” in terms of 
rates of emissions. The calculation of the rate at 
which a new project would emit a pollutant is 
known as a “threshold applicability determination.” 
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determinations and air quality impact 
assessments pending final action on the 
proposal.* See 46 FR 61612. This stay 
replaced a temporary stay that EPA had 
issued previously, 46 FR 36695 (July 15, 
1981). 

Both the proposal and the stay 
stemmed from EPA’s reconsideration of 
the 1980 requirements in response to 
challenges to them from industry. After 
reexamining the basis for the 
requirements, EPA concluded, contrary 
to its original position, that vessels were 
indeed “mobile sources” within the 
meaning of section 110(a)(5) of the Clean 
Air Act, 42 U.S.C. 7410{a)(5). In general, 
that section prohibits EPA from 
conducting, or requiring States to 
conduct, facility-by-facility reviews of 
stationary sources to the extent such 
reviews include emissions from mobile 
sources attracted to the stationary 
sources (i.e., “indirect source reviews”).* 
Accordingly, EPA decided that it could 
not require that vessel emissions be 
included in threshold applicability 
determinations or air quality impact 
assessments for either PSD or 
nonattainment purposes. 

An additional reason which EPA gave 
for the proposal was that the Agency 
had failed at the proposal stage for the 
1980 revisions to give adequate notice 
that it might require inclusion of vessel 
emissions for applicability purposes. See 
46 FR 61614-61615. EPA sought to 
correct that error through this 
rulemaking. 

EPA requested that comments on the 
December 17 proposal be submitted by 
January 18, 1982. Upon request of the 
State of California, the comment period 
was extended to February 2, 1982, and 
interested persons were given an 
opportunity to request a public hearing 
to present their comments orally. 47 FR 
4096 (January 28, 1982). No request for a 
hearing was received. 

Comments were received from about 
50 individuals, corporations, interest 
groups, and State and federal 
governmental agencies. Those 
comments have been placed in the 
public docket for this rulemaking 
(Docket No. A-81-39), along with all 
ee upon which this rule is 

ase 

After considering the comments, EPA 
has decided to promulgate the 


’ The stay order expressly states that the stay 
expires when EPA takes final action on the 
proposal. The final action announced here, 
therefore, terminates the stay. , 
* An exception is contained in section 110(a)(5)(B) 
which authorizes EPA to promulgate and enforce 


amendments proposed in the NPRM, 
with only minor revisions. The rest of 
this notice is concerned primarily with 
summarizing and responding to the 
comments. 


Il. Summary and Analysis of Comments 


Of the comments received, 
approximately 60% supported the 
proposed amendments; the remainder 
objected to the proposals on general or 
specific grounds. Many of the comments 
were identical or very similar to 
comments received by EPA in response 
to the initial temporary stay of the 1980 
requirements and the proposal to extend 
the stay. See 46 FR 36695 (July 15, 1981). 
EPA's responses to those earlier 
comments appear at 46 FR 61615-61617, 
in the preamble of the December 17, 
1981 NPRM. Where appropriate, the 
discussion below will refer to those 
responses. 


A. Comments Supporting the Proposed 
Amendments 


Of the comments supporting the 
proposed rulemaking, 12 merely 
expressed general approval of EPA’s 
proposals and rationale. The remaining 
favorable comments suggested certain 
changes or contained some reservations. 

Three commenters suggested that use 
of the term “marine vessel” in the 
proposed amendments could be 
construed as limiting their scope to 
ocean-going vessels and to terminals 
that handle ocean-going vessels. The 
commenters pointed out that many 
vessels and terminal facilities operate 
entirely on inland or coastal waterways 
and that these vessels are also “mobile 
sources” under section 110{a)(5) of the 
Clean Air Act. Accordingly, these 
commenters suggested that wherever 
the term “marine vessel” was used in 
the proposed amendments that it be 
replaced by a term which covered all 
water-borne vessels. 

EPA agrees that all vessels are mobile 
sources under the terms of the Act, and 
intended the term “marine vessel” to 
encompass all water-borne vessels. EPA 
made no distinction between types of 
vessels in its dicussion of the proposed 
amendments. Nonetheless, to avoid any 
possible confusion on this issue, this 
final rule uses the more inclusive term 
“vessels” instead of “marine vessels,” 
wherever appropriate. 

On a similar matter, one commenter 
pointed out that the proposed 
amendments relating to applicability 
determinations referred only to the 
activities of vessels, while the proposed 
amendments relating to secondary 
emissions ee referred to 
emissions from any “mo! 
including motor vehicles, trains, or 


marine vessels. 46 FR 61618. The 
commenter claimed that this difference 
could be construed to mean that EPA 
considered vessels to be somehow 
different from other types of mobile 
sources. 

EPA did not intend to imply any 
distinction between different kinds of 
mobile sources. The specific purpose 
behind these amendments to the 
applicability provisions is to correct the 
express interpretation placed on those 
provisions in the preamble to the 1980 
revisions. See 45 FR 52695-96. Under 
that prior interpretation, EPA had 
specifically included the emissions from 
certain activities of docked vessels as 
part of the emissions of the marine 
terminal. See 45 FR 52695-52696 (August 
7, 1980). There never has been-any 
question, however, as to the status of 
motor vehicle emissions under these 
regulations; EPA has always treated 
such emissions as being separate from 
the emissions of stationary sources. See 
e.g., 40 CFR Part 51, Appendix §, I. G. 
(1981); 43 FR 26403, n.9 (June 19, 1978). 
Therefore, EPA believes that it is 
appropriate to amend the threshold 
applicability provisions as proposed in 
the NPRM. 

Several commenters (shipowners, 
terminal operators, and their 
associations) objected to the suggestion 
in the NPRM that States may retain the 
authority under sections 116 and 
110(a)(5){A) of the Act to consider vessel 
emissions in reviews of marine terminal 
facilities or to impose direct controls on 
vessel emissions. See 46 FR 61618. These 
comments were generally based on the 
argument that State regulation would 
lead to inconsistent and burdensome 
requirements and would cause 
substantial interference with interstate 
and international commerce. The 
commenters claimed that regulation of 
vessel emissions is an area that requires 
uniformity that only the federal 
government can provide. Most 
commenters suggested that the U.S. 
Coast Guard would be the most 
appropriate agency to regulate vessel 
emissions, at least in so far as direct 
vessel emission controls are concerned. 

Some of these commenters apparently 
conceded that States currently have 
authority to regulate vessel emissions, at 
least through indirect source review, 
and suggested that EPA take some 
action (e.g., request Congressional 
revision of the Clean Air Act) to 
preempt both direct and indirect State 
regulation of vessel emissions. 

Other commenters suggested, 
however, that the States have already 
been preempted from exercising such 
authority. These commenters rely 
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primarily on another federal statute, the 
Ports and Waterways Safety Act, as 
amended, 46 U.S.C. 391(a) et seg., and a 
case interpreting that act, Ray v. 
Atlantic Richfield Co., 435 U.S. 151 
(1978). The commenters claim that this 
act precludes State regulation in this 
area. 

The extent to which States may be 
preempted, if at all, by the Ports and 
Waterways Safety Act, as amended, 
from setting standards for, or imposing 
direct controls on, vessel emissions is 
uncertain. 

However, it is not necessary for EPA 
to reach any specific conclusion on this 
matter at this time. The rule being 
promulgated here involves only the 
prohibition on EPA’s authority under 
section 110(a)(5) to require 
consideration of vessel emissions. The 
rule is not affected by the scope of State 
authority over vessel emissions. 
Therefore, EPA does not express any 
opinion on the subject of preemption of 
State authority to impose direct 
emission controls on vessels and 
withdraws its earlier statements in the 
NPRM on the subject. 

Other commenters who favored the 
proposed amendments sought to 
buttress them with assertions that 
compliance with the 1980 regulations 
would be extremely burdensome and 
impracticable. They contended that: 
marine terminal operators have very 
little, if any, control over shipowners 
and operators; levels of vessel emissions 
are very difficult to predict accurately; 
information is lacking on availability 
and adequacy of vessel emission 
controls; and low sulfur fuel is not 
readily available at many ports. 

EPA has reviewed these comments, 
but has reached no conclusion on their 
merits since the statutory prohibition of 
section 110(a)(5) requires EPA to 
promulgate this rule without regard to 
the burden which was created under the 
1980 rules. 


B. Comments Opposing the Proposed 
Rule 


Of the comments opposing the 
proposal, six objected to it without 
specifying reasons, or on the general 
grounds that vessels are sources of large 
amounts of pollution and that the 
amendment would result in increased 
air pollution in their areas. EPA, 
however, has no discretion to take into 
account the potential air quality impact 
of the amendments. As stated above, 
these amendments are being 
promulgated because section 110(a)(5) of 
the Clean Air Act requires them. 

One commenter conceded that EPA's 
interpretation of section 110(a)(5) was 
correct, but suggested that the final rule 


be postponed indefinitely or until EPA 
could analyze in detail the potential 
impact of the rule and proposed specific 
regulatory options to the States. As 
stated above, however, EPA has no 
authority to postpone this rule under 
section 110(a)(5). In addition, delaying 
this rule would merely extend the 
current administrative stay of the 1980 
regulations which is already in effect. 

Several commenters also objected to 
the issuance of both the temporary stay 
of July1981 and the indefinite stay of 
December 1981. Many of these 
objections were adequately answered in 
the NPRM. 46 FR 61615-61617. However, 
all of those comments are now moot 
since this rule terminates the indefinite 
stay. Therefore, EPA does not need to 
address those comments specifically. In 
any event, some of the objections to the 
stays are also advanced as objections to 
this regulation and, where relevant, they 
are addressed below. 

The remaining objections to the 
proposed amendments fall into three 
groups: (1) Objections to EPA's legal 
interpretation of section 110(a)(5); (2) 
assertions of fact made to show that the 
rule is “unreasonable, arbitrary, and 
capricious;” and (3) objections to EPA’s 
concession of procedural error in 
promulgating the August 1980 revisions.°® 

1. Objections to EPA’s Interpretation 
of Section 110(a)(5). Several commenters 
made lengthy arguments that section 
110(a)(5) does not apply to reviews of 
emissions from vessels while docked at 
marine terminals. 

The major contention raised was that 
EPA erred in concluding that vessels are 
“mobile sources” within the meaning of 
section 110(a)(5). In the NPRM, EPA 
concluded that: (a) The common 
meaning of “mobile source” clearly 
includes vessels; (b) nothing in the Act 
or its legislative history expressly 
excludes vessels from the term; (c) more 
specific references to other types of 
mobile sources (i.e., motor vehicles) are 
made in section 110 and other sections, 
implying that “mobile source” was 
intended to be more broadly interpreted; 
(d) the Conference Committee, in 
shaping section 110(a)(5) in 1977 deleted 


'One commenter also claimed that EPA had not 
complied with the procedural requirements of 
section 307(d) of the Clean Air Act, 42 U.S.C. 
7607(d), with this rulemaking. The commenter 
objected that the NPRM did not expressly offer an 
opportunity for oral comments to be heard and did 
not contain a specific “statement of basis and 
purpose * * *” 42 U.S.C. 7607(d)(3) and 7607(d)(5). 
EPA rejects this comment since the NPRM complied 
in substance with all the requirements of section 
307(d), and since the opportunity to request a . 
hearing in this matter was expressly made public in 
a Federal Register notice published on January 28, 
1982 (47 FR 4096). In addition, the commenter never 
requested a hearing or even alleged that lack of one 
would cause it any harm. 
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a narrow definition of “mobile source- 
related pollutant” which would have 
excluded vessel emissions, implying that 
Congress did not intend to exclude 
vessels from that section; and (e) the 
logic and rationale for section 110(a)(5) 
found in the legislative history is just as 
applicable to marine terminals and 
vessel emissions as it is to shopping 
centers and automobiles and other 
facilities attracting mobile sources. See 
46 FR 61615. Therefore, EPA concluded 
that Congress meant “mobile source” to 
cover vessels, as well as airplanes and 
motor vehicles. 

Certain commenters, including the 
Natural Resources Defense Council 
(NRDC), challenged each of EPA’s 
arguments. With regard to (a), (b), and 
(c) above, NRDC conceded that “mobile 
source” is ordinarily broad enough to 
include vessels, but alleged that its 
statutory context and legislative history 
implicitly limit the meaning of the term 
to automobiles and airplanes. 

NRDC relied in part on section 
110(a)(5)(C), which defines an “indirect 
source” as a facility that attracts mobile 
sources, and which uses as examples 
certain facilities that attract motor 
vehicles. NRDC argued that use of these 
examples implied that Congress 
intended “mobile sources” to encompass 
only motor vehicles. However, NRDC’s 
argument is inconsistent and 
unpersuasive. The examples of “indirect 
sources” in section 110(a)(5)(C) are not 
expressly exclusive of other types of 
indirect sources. Moreover, NRDC 
ignores the fact that the statutory 
language expressly covers any “facility, 
building, structure, installation, real 
property, road, or highway, which 
attracts, or may attract, mobile sources 
* * *” (Emphasis added.) Each of the 
italicized terms is clearly broad enough 
to include marine terminals. Finally, 
NRDC’s argument that the examples 
referring to motor vehicles exclude all 
other types of mobile sources from 
section 110(a)(5) would, if true, exclude 
airplanes as wellas vessels. Such a 
conclusion would be patently 
unreasonable, since, as NRDC concedes 
elsewhere in its comments, aircraft are 
“mobile sources” under section 110(a)(5) 
and the prohibition of that section 
extends to both aircraft and motor 
vehicle emissions at airports. Therefore, 
the definition of “indirect source” in 
section 110(a)(5)(C) must be construed 
to include facilities which attract mobile 
sources other than motor vehicles. 

Several commenters also claimed that 
Congress’ intent to limit the meaning of 
“mobile source” to motor vehicles is 
shown by the context in which the term 
is used in certain other sections of the 
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Act. Specifically, one commenter relied 
for support on section 108(a)(1) (which 
requires EPA to publish air quality 
criteria for certain air pollutants 
resulting from mobile sources), section 
108(f}(1)(A) (which requires EPA to 
publish information on methods to 
control pollutants, including but not 
limited to certain motor vehicle emission 
control programs),* and section 
108(f)(1)(B) (which requires publication 
of information on additional methods of 
control of “mobile source-related 
pollutants” during emergency episodes 
and periods in which standards would 
be exceeded). The commenter alleged 
that the references to motor vehicles 
and mobile sources in the same section 
and then the same subsection implies 
that Congress meant “mobile source” to 
cover only motor vehicles and not 
vessels, 

EPA rejects this claim for several 
reasons. First, according to this 
argument, “mobile source” would not 
include aircraft, which Congress clearly 
meant it to do (as the commenter 
concedes). Second, section 108(f)(1)(A) 
does not contain any language 
indicating that Congress intended the 
list of control methods in that section to 
be an exhaustive list of information on 
control methods for other mobile 
sources. Third, use of the terms “mobile 
source” and “motor vehicle” in different 
paragraphs of the same section, without 
any clear indication that the different 
terms were to have exactly the same 
meaning, tends to imply that the terms 
are not, in fact, synonymous. (See 46 FR 
61615).? 


®The commenter claimed that the 18 control 
methods or programs as to which section 
108(f)(1)(A) specifically requires EPA to publish 
information all pertain to motor vehicles. However, 
section 108(f)(1)(A)(ii) requires information on 
“vapor emissions from fuel transfer and storage 
operations and operations using so/vents * * *" 
(Emphasis added.) This requirement apparently is 
not exclusively related to motor vehicle emissions 
and can easily be applied to vapor emissions from 
other types of mobile sources as well as from 
stationary sources. 

‘EPA also rejects similar arguments by the same 
commenter based on section 110{e)(1)(A) and 
202(a)(3)(E). The former section deals with 
extensions of NAAQS implementation dates and 
refers to “* * * emission sources (or classes of 
moving sources) * * *” The commenter claims that 
the reference to “classes” of moving sources limits 
that term to motor vehicles and aircraft since those 
are the only sources expressely referred to as 
“classes” by the Act. EPA disagrees with the 
commenter. Although sections 202(a)(1) and 
231(a)(2) require EPA to classify motor vehicles and 
aircraft, nothing in the Act precludes EPA from 
classifying any other sources, moving or otherwise. 
In fact, section 171(3) of the Act specifically refers 
to “class[es]" of stationary sources. 

Section 202({a)(3)(E) requires EPA to conduct 
studies on air pollutants from heavy duty motor 
vehicles or engines and “other sources of mobile 
source related pollutants.” Again, the commenter 
claimed that this reference shows that “motor 


NRDC also relied on certain 
statements in the legislative history of 
the Clean Air Act to support its 
interpretation. That reliance is 
misplaced. Again, NRDC depends 
almost entirely on isolated references to 
facilities which attract motor vehicles as 
examples of “indirect sources.” EPA is 
well aware that the legislative history 
contains such references and that 
Congress (especially the House of 
Representatives) plainly did intend 
sources attracting motor vehicles to be 
covered by section 110(a)(5). See, e.g., 
H.R. Rep. 95-294, 95th Cong.,.1st Sess., 
220 (1977) (hereinafter “H.R. Rep. 95- 
294”). However these references do not 
indicate that Congress was exclusively 
interested in motor vehicles. Other 
references in the legislative history are 
clearly broad enough to include all types 
of mobile sources under section 
110(a)(5). (See e.g., H.R. Rep. 95-294, at 
220-221; Conf. Rep. 95-564, 95th Cong., 
1st Sess., 506-507 (1977) (hereinafter 
Conf. Rep. 95-564).) 

In addition, Congress’ major concerns 
in enacting section 110{a)(5) apply as 
well to marine terminals as to motor 
vehicle-attracting facilities. First, 
Congress considered it “inherently 
inequitable” to attempt to control mobile 
source emissions indirectly through - 
restrictions placed on indirect sources. 
H.R. Rep. 95-294, at 221. Indirect source 
review programs unfairly transfer the 
burden of controlling mobile source 
emissions from the manufacturers of 
such sources to stationary source 
operators who have much less, if any, 
ability to control such emissions (except 
by restricting the number of mobile 
sources which would otherwise use the 
stationary facility). Id. Congress clearly 
did not favor imposing such a penalty 
and that inclination can be extended 
easily to marine terminal operators who 
also generally have relatively little 
control over the emissions of the vessels 
which call at their terminals. 

Second, Congress recognized that it 
was much less efficient to control 
mobile source emissions by indirect 
methods aimed at stationary sources, 
which can only achieve piecemeal, 
localized, benefits. Long-term, 
nationwide benefits can best be 
achieved by placing “primary emphasis” 
on direct control of the mobile sources 
themselves (id.), i.e., at the manufacturer 


vehicle” and “mobile source” are synonymous. 
Again, however, the commenter’s argument takes no 
account of the fact that airplanes are concededly 
mobile sources and that section 202{a)(3)(E)'s 
reference to “other sources of mobile sources 
related pollutants” is broad enough to include non- 
motor vehicles. 
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or owner level.* This Congressional 
antipathy towards roundabout, indirect, 
control methods applies with regard to 
indirect control of vessel emissions in 
that area as well. 

Finally, as stated above, if NRDC’s 
theory were accepted, the references 
cited by that commenter would have to 
be read as excluding airplane emissions 
at airports from section 110(a)(5), a 
conclusion which even NRDC does not 
advocate. Therefore, EPA rejects the 
argument that the legislative history of 
section 110{a)(5) precludes extending the 
prohibition against “indirect source 
review” requirements to vessels and 
marine terminals. 

NRDC’s other arguments against 
EPA’s interpretation of section 110(a)(5) 
boil down to a single theory; i.e., that 
since there are no statements in the Act 
or the legislative history expressly 
including vessels in the term “mobile 
sources,” Congress therefore did not 
intend vessels or marine terminals to be 
covered by section 110(a)(5). EPA must 
also reject this claim. Congress did not 
expressly limit “mobile source” to motor 
vehicles and airplanes in section 
110(a)(5), and did not expressly exclude 
vessels or any other sources from the 
term, strongly implying that Congress 
intended the term to be construed 
broadly and according to common 
understanding.® This presumption is 
supported by the significant fact that the 
1977 Conference Committee bill, which 
was eventually enacted, deleted a 
narrow definition of “mobile source- 
related pollutant” which would have 
excluded vessel emissions. Compare 
H.R. Rep. 95-294, at 437 with Conf. Rep. 
95-564, at 93. EPA believes that this 
action strongly indicates that Congress 
did not intend to define “mobile source- 
related pollutant” narrowly.’ 


* Congress also expressed some concern about 
the potentially disruptive economic consequences of 
indirect source controls. The House of 
Representatives Committee which originally drafted 
section 110{a)(5) feared that such programs might 
discourage efforts to revitalize urban areas by 
creating unwarranted delays and additional costs in 
construction of indirect sources. H.R. Rep. 95-294 at 
221 and 222. Although most of the references in the 
Committee's report are to facilities attracting motor 
vehicles, its concern for the economic welfare of 
areas where construction or modification of an 
indirect source could be of critical importance is 
also applicable to situations involving marine 

facilities. 

®*NRDC claims that this implication is precluded 
by legislative history demonstrating a contrary 
intent, but as stated above, NRDC’s reading of the 
legislative history is not persuasive. 

© NRDC offered two unsupported alternative 
reasons for Congress’ action in dropping the narrow 
definition of “mobile source-related pollutant.” Both 
of NRDC’s explanations attempt to read an entirely 
speculative meaning into Congress’ action. First, 
NRDC suggests that Congress might have deleted 
the definition because section 110(a)(5) was already 
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Therefore, EPA rejects the claims of 
NRDC and other commenters and 
stands by the conclusion reached in the 
preamble of the NPRM that vessels are 
“mobile sources” within the meaning of 
section 110(a)(5). 

Several commenters (including NRDC) 
also challenged EPA's interpretation of 
section 110(a)(5) on the ground that, 
even if a vessel is a mobile source when 
approaching or leaving a terminal, it 
nonetheless becomes part of a 
stationary source when it is docked. 
These commenters generally turned for 
support to the EPA regulations of August 
1980, which characterized certain 
emissions of docked vessels as part of 
the stationary source’s primary 
emissions, but counted the emissions of 
vessels moving to or from the marine 
terminal as secondary emissions." 

EPA must reject this “bootstrap” 
argument. The 1980 regulations were 
based on the premise that vessels are 
not “mobile sources” at all within the _ 
meaning of section 110(a)(5). See 45 FR 
52696 (August 7, 1980). As discussed in 
detail above, EPA has now decided that 
vessels are, in fact, “mobile sources” 
and that the interpretation underlying 
the 1980 regulations was erroneous. 
Therefore, the commenters’ reliance on 
those regulations is entirely 
inappropriate. 

Furthermore, section 110(a)(5), in 
general, prohibits EPA from requiring a _ 
preconstruction review program which © 
applies in any way to a project because 
of emissions from a mobile source. 

This clear prohibition contains no 
exception for mobile sources which 
temporarily come to a stop at a 
stationary source. In addition, if the 
reasoning of the commenters on this 
issue were accepted, then it would 
logically allow EPA (to make an 
exception from the prohibition of section 
110{a){5) for emissions from motor 
vehicles (e.g., freight trucks) and 
airplanes which are idling while loading 
and unloading at their terminals. This 


so narrowly drawn that an additional definition was 
unnecessary. But as this discussion has shown, that 
characterization of section 110(a){5) is not realistic. 
NRDC’s second theory is that if Congress had 
defined “mobile source-related pollutant,” it might 
have caused confusion over pollutants which come 
from both mobile and stationary sources. EPA's 
explanation however, is a more logical inference, 
i.e., that Congress did not define “mobile source- 
related pollutant” narrowly because if did not want 
it to be defined narrowly. 

4 One commenter took this theory one step 
further by asserting that a vessel becomes 


result would be directly contrary to the 
intent behind section 110(a)(5) and the 
logic which would lead to it must be 
rejected. 

On a similar matter, another 
commenter alleged that section 110(a)(5) 
does not apply to vessels and marine 
terminals because marine terminals do 
not “attract” vessels within the meaning 
of that section. However, the commenter 
did not offer any support for this 
conclusion and did not even explain 
what it considered “attract” to mean. 
EPA rejects this comment and reaffirms 
its conclusion that marine terminals do 
attract vessels in the same way that 
other “major industrial or commercial 
developments” (including airports, 
railroad stations, and other freight 
terminals) attract other mobile sources. 
Cf. H.R. Rep. 95-294, at 220. The 
attractiveness of a marine terminal 
equipped to load or unload cargo and 
passengers from vessels is no less than 
that of other commercial transportation 
and shipping facilities which are clearly 
covered by section 110(a)(5).%” 

2. Objections That Amendments are 
“Arbitrary, Capricious, and an Abuse of 
Discretion”. Several commenters 
claimed that the proposed amendments 
would arbitrary, capricious, and an 
abuse of discretion because of alleged 
facts that they claimed make it 
reasonable and necessary to include 
emissions of docked vessels as part of 
the emissions of a marine terminal. 
Additional factual information, similar 
in many respects to that submitted in 
response to the July 15, 1981 Federal 
Register notice, was also submitted. 
Major allegations included: (a) vessel 
emissions are the dominant pollutants at 
some marine terminals and exclusion of 
such emissions from preconstruction 
reviews will cause significant adverse 
effects on the air quality of some areas 
(including possible violations of 
NAAQS) (b) exclusion of vessel 
emissions from these regulations in 
some cases will put an additional 
burden on other on-shore facilities to 
reduce their emissions to compensate 
for the vessel emissions; (c) vessel 
emissions are reasonably predictable 
and controllable using available 
technology; and (d) vessels docked at a 


The same commenter also asserted, again 
without citing any support, that the PSD and non- 
attainment programs which this rule amends do not 
involve the kind of “facility-by-facility review” 
contemplated by section 110{a)(5)(D). The 
commenter claimed that the review contemplated 
by that section is a kind of environmental impact 
assessment covering transportation and planning 
issues. EPA does not know on what grounds this 
comment is based, but EPA believes — the PSD 
and nonattainment preconstruction revi 
programs are clearly ‘ “facility-by-facility” r reviews 
under any reasonable construction of that term. 
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terminal are, or could be, under 
sufficient control of the terminal 
operator (through contracting or other 
arrangements) to niake it fair and 
reasonable to charge vessel emissions to 
the terminal.’® 

EPA has considered all of these 
claims and the information submitted, 
as it did before publishing the NPRM, as 
well as the information submitted by 
supporters of this rule. It should be 
noted that some of the claims made by 
opponents of the rule are hotly disputed 
by its supporters. This is especially true 
in the areas of predictability and 
controllability of vessel emissions and 
of the degree of control, if any, exercised 
by terminal operators over vessels. 

However, although EPA has 
considered all of this information, it is 
not necessary to reach any conclusion 
on the relative merits of the claims. As 
NRDC and certain other commenters 
conceded, these factual claims are 
relevant only if EPA has discretion over 
whether or not to exclude vessel 
emissions from this regulation. As stated 
elsewhere in this preamble and in the 
NPRM, EPA has no discretion in this 
matter (except with respect to some 
“federal” facilities). To obey the express 
prohibition of section 110(a)(5), EPA 
must revise the regulations as it is doing 
today, regardless of the claims of 
supporters and opponents of the rule as 
to its effects. Therefore, EPA's action is 
neither arbitrary, capricious, nor an 
abuse of discretion. 

3. Objections to Concession of 
Procedural Error in Promulgating the 
1980 Regulations. Several commenters 
alleged that EPA was incorrect in its 
conclusion that it committed a major 
procedural error in promulgating the 
requirement for inclusion of vessel 
emissions in threshold applicability 
determinations in the 1980 revisions. 
EPA has conceded that it failed to give 
adequate advance notice, as required by 
section 307(d) of the Clean Air Act, 42 
U.S.C. 7607(d), that a docked vessel’s 
emissions might be included in a marine 
terminal's emissions for applicability 
determinations. See 46 FR 61615. 

EPA also concluded that this failure 
deprived potential commenters, 
including GATX Terminals Corporation 
(GATX), of the opportunity to submit 
relevant and significant comments 
before promulgation of the requirement 


3On a related matter, one commenter claimed 
that the proposed (now final) amendments were 
overly broad because they covered all vessels, 
including those owned and operated by the operator 
of the stationary source in question. Section 
110(a)(5), however, applies to all mobile sources and 
does not make or allow EPA to make any 
exceptions on the basis of ownership. 
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and that this error was “so serious and 
related to matters of such central 
relevance. . . that there is a substantial 
likelihood that the rule would have been 
significantly changed. . .” if the error 
had not been committed. 42 U.S.C. 
7607(d)(8). Since an error of this type 
would have been grounds for judicial 
invalidation of the requirement, 
correction of the error was an also an 
adequate alternative ground for the 
amendments proposed in December 
1981. 

Certain commenters, including NRDC, 
challenged EPA’s conclusions. Primarily 
these commenters alleged that: (a) 
GATX, and therefore the marine 
terminal industry, had adequate 
advance notice of EPA’s intent to 
regulate vessel emissions; (b) GATX and 
one other industry representative had 
submitted comments on the subject of 
vessel emissions which were considered 
by EPA before the promulgation of the 
1980 revisions; (c) GATX subsequently 
raised no issue that it had not already 
raised (except the key issue of whether 
section 110({a)(5) barred review of vessel 
emissions); and (d) there was therefore 
no substantial likelihood that the rule 
would have been changed even if EPA 
had actually failed to give proper notice 
at the proposal stage. 

EPA rejects all of the above 
arguments. First, EPA has always 
acknowledged that GATX and at least 
one other member of the affected 
industry were aware, as their comments 
show (Docket Nos. A-79-35-III-C-1, at 
46-47; A-79-35-III-B=1183, at 4-5; A-79- 
35-III-B-212, at 2) that EPA was 
considering including vessel emissions 
as “secondary emissions” under PSD 
and nonattainment programs. See 46 FR 
36697 (July 15, 1981). However, they 
were not informed that EPA was 
considering including vessel emissions 
directly with terminal emissions in 
making applicability determinations 
under those programs. /d.; see also 46 FR 
61615. In fact, EPA twice indicated in 
1979 that vessel emissions would be 
considered as secondary emissions from 
a marine terminal but gave no indication 
that vessel emissions might be included 
in marine terminal applicability 
determinations.'* Consequently, the 


‘On August 2, 1979, EPA filed a response to an 
industry petition with the U.S. Court of Appeals for 
the District of Columbia in Alabama Power Co. v. 
Costle, 636 F.2d 323 (1979), in which EPA classified 
under existing regulations “emissions of a ship 
coming to, staying at, or going from a terminal as 
‘secondary emissions’ of the terminal.” 
Respondent's Response to Industry Petitioners’ 
Motion for Clarification and Petitions for Rehearing 
and Reconsideration, at 21 (D. CGn, Docket No. 78- 
1006) (emphasis added). 

On September 5, 1979, EPA published a notice of 
proposed rulemaking (44 FR 51924) for the rules 


“om 


vessel emissions comments received 
from these two industry commenters 
prior to August 1980 were extremely 
brief and general and concerned almost 
entirely with the question of whether 
vessel emissions should be considered 
“secondary emissions.” '* 46 FR 36697 
(July 15, 1981). 

EPA believes that if proper public 
notice had been given, much more 
detailed comments probably would have 
been received on issues key to the 
question of whether vessel activities 
should have been included under the 
“stationary source” definitions for 
applicability purposes. This conclusion 
is supported by comparing the very few 
and brief comments received prior to 
August 1980 which were silent on the 
applicability issue, with the numerous 
detailed comments received from 
members of the affected public 
{including industry and environmental 
groups) in response to the July 15, 1981 
stay and the December 17, 1981 
proposal. These comments contained a 
great deal of relevant information on 
important legal, procedural, and factual 
matters that were not considered by 
EPA in promulgating the August 1980 
rules. 


which were eventually promulgated in August 1980. 
In that notice, EPA stated that secondary emissions 
include “emissions from ships or trains coming to or 
from a source or modification” (44 FR 51947), and 
that secondary emissions would not be included in 
deciding whether a source was subject to PSD 
review. Jd. Nothing in either the August 1979 
response or the September 1979 Federal Register 
notice indicated that EPA was also considering 
including vessel emissions as primary emissions of 
the stationary source. In fact, under both the rules 
existing at the time and under the 1979 proposed 
rule, “stationary source” was indirectly defined to 
include only activities “owned or operated” by the 
same person. See 44 FR 51948 (September 5, 1979). 
This would have excluded most vessels docked at 
marine terminals. 

5 Specifically, one commenter to the 1979 
proposed rule (Environmental Research and 
Technology, Inc.) suggested that if emissions of 
vessels approaching and leaving marine terminals 
were considered secondary emissions, that 
emissions of vessels docked at a marine terminal 
should also be considered as secondary emissions 
(unless the vessel is owned or operated by the 
marine terminal owner or operator). (Docket No. A- 
79-85-III-B-212, at 2). GATX's written comments 
merely object to the classification of vessel 
emissions as secondary emissions at all on the 
ground that mobile source emissions are not legally 
or logically appropriate for inclusion in a stationary 
source review program. (Docket No. A-79-85-III-B- 
118, at 5). GATX’s oral testimony at the October 15, 
1979 hearing on the rule (Docket No. A- 
79-85-III-C-1, at 46-47) adds nothing to the written 
comment. The only other commenter on the issue of 
vessel emissions (the Sierra Club Legal Defense 
Fund) also addressed itself, briefly, to the question 
of secondary emissions, suggesting that emissions 
from docked vessels should be included as 
secondary emissions from a marine terminal, and 
that secondary emissions should be included in the 
“potential to emit” of stationary sources. (Docket 
No. A-79-35-III-B-180). 
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EPA also rejects NRDC’s claim that 
the opinion of the court in the case of 

/abama Power Co. v. Costle, supra, in 
December 1979 (after the September 
1979 notice of proposed rulemaking) 
somehow provided additional notice of 
the possible change in the final 1980 
applicability rules. The court in 
Alabama Power merely directed EPA to 
specify in its final rules whether the 
term “source” would include pipelines, 
railroads, and unloading of vessels at 
marine terminals, for PSD purposes, 
noting that EPA had “not yet given 
adequate notice” on this issue. 636 F. 2d 
at 397. However, this brief judicial 
statement was not in itself an adequate 
substitute for fair notice to the general 
public by EPA that it was considering 
such a question in the 1980 rulemaking, 
especially in light of EPA’s statements 
earlier in 1979 indicating clearly that 
vessel emissions would only be 
considered “secondary.” Neither before 
nor after the Court's decision in 
December 1979 did EPA specifically 
indicate that it might require the 
inclusion of vessel emissions in PSD and 
nonattainment applicability 
determinations. ** 

In addition, NRDC claims that GATX 
submitted no information in its petitions 
for reconsideration of the 1980 rules that 
it had not already presented prior to 
August 1980, and that this implies that 
GATX was not denied reasonable notice 
and an opportunity to comment on all 
the relevant issues. EPA disagrees. As 
stated above, GATX’s comments 
submitted pursuant to the September 
1979 proposed rulemaking were 
extremely brief and limited to the 
question of characterizing vessel 
emissions as “secondary emissions”. 
GATX submitted must more detailed 
factual information in the petitions for 
reconsideration on several crucial 
issues, including: control (or lack of 
control) of vessels by marine terminal 
operators; costs of compliance and 
practicability of imposing controls on 
vessels; unpredictability of vessel 
emissions; and effects of the 1980 rule 
on interstate and international 
commerce. 

In addition, on a point apparently 
overlooked by NRDC, the procedural 
error in the 1979-1980 rulemaking denied 


16 A January 30, 1980, Federal Register notice (45 
FR 6802) issued by EPA did not, contrary to NRDC’s 
assertions, directly invite comments on the question 
of vessel emissions. That notice merely invited 
comments on the general question of the use of 
“proximity and control as the sole factors in 
grouping” polluting activities into a single stationary 
source. — at 6803). This broad invitation did not 
cure the Agency's original error and was not 
adequate to satisfy section 307(d)'s requirement for 
fair notice and opportunity to comment. 





the rights not only of GATX, but of all 
interested members of the public (both 
for and against the final rule) to 
comment on critical issues. The 
magnitude of this error is illustrated by 
comparing the three brief comments 
regarding vessel emissions submitted in 
1979 with the numerous and detailed 
comments submitted since July 1981 
when EPA agreed to reconsider the 
issue. 

Therefore, EPA's procedural error 
clearly had much broader effects than 
its impact on GATX and, contrary to 
NRDC’s conclusion, was clearly “so 
serious and related to matters of such 
central relevance * * * that there is a 
substantial likelihood that the rule 
would have been changed * * * ” but 
for the error.*" This in itself justifies 
EPA's effort to remedy the error by 
revising the applicability regulations. 
C. Conclusion 


On the basis of the analyses 
presented in the preamble of the NPRM 
and in this notice, and after 
consideration of all comments received, 
EPA has concluded that the proposed 
revisions, as slightly modified, should be 
promulgated. 

IV. Miscellaneous 


A. Executive Order 12291. Under 
Executive Order 12291, EPA must judge 
whether a regulation is a “major rule” 
and therefore subject to the requirement 
for preparation of a Regulatory Impact 
Analysis. EPA has determined that this 


1™NRDC attempts to dismiss completely the 

important legal arguments raised by GATX [and 
es by others] regarding section 110(a)(5). 

claims that GATX did not raise the argument 
in its ciegunnatd for reconsideration of the 1980 rule, 
and first raised it in a brief filed in February 1981 in 
a case ing the 1980 regulations (Chemical 
Manufacturers Ass’n. v. EPA (No. 79-112, D.C. 
Cir.)). NRDC claims this fact bars GATX from now 
pressing that claim under section 307{(d){7){B) of the 
Clean Air Act (42 U.S.C. 7407(d){7){B)). 

NRDC’s comment is wrong in several respects. 
First, although section 110({a)(5) was not expressly 
mentioned in GATX’s petitions, the basis for raising 
that issue was clearly laid when GATX pointed out 
that vessels are “mobile sources” and that EPA's 
1980 rules were requiring “indirect source” reviews. 
See ist Petition for Reconsideration by GATX 
Terminal, Inc., at 12, 13 (October 3, 1980). (Docket 
No. A-81-34). Second, even though GATX did not 

raise the statutory interpretation issue in 
its petitions for reconsideration, that omission has 
no effect on the merits of GATX’s analysis (which 
EPA has accepted in part). Third, section 


Fourth, since EPA in 1981 granted GATX's petition 
to reconsider the rule in question and twice invited 
public comment, GATX and all other interested 
parties are free to comment on all relevant legal and 
factual issues. 


regulation is not a “major rule” because 
it relieves a regulatory burden and will 
not have any significant adverse effects 
“— the economy. 

This aaition has been submitted to 
the Office of Management and Budget 
for review under Executive Order 12291. 
Any comments from that office, and 
EPA's responses to any such comments, 
have been placed in the docket for this 
proceeding and are available for public 
inspection at the times and place 
described earlier in this preamble. 

B. Economic Impact Assessment. The 
requirement for performing an Economic 
Impact Assessment under section 317 of 
the Clean Air Act, 42 U.S.C. 7617, does 
not apply because this regulation does 
not make “substantial revisions” to 
existing regulations. These revisions are 
not “substantial” because they relieve a 
current regulatory burden and because 
the current regulations were issued in 
violation of the Act. 

gulatory Flexibility Act 
Certification. As required by section 
3(a) of the Regulatory Flexibility Act, 5 
U.S.C. 605(b) I certify that this regulation 
will not have a significant adverse 
impact on any small entities because it 
relieves an existing regulatory burden 
and imposes no significant new burdens. 

D. Effective Date. As stated earlier in 
this notice, this rule is effective 
immediately upon publication in the 
Federal Register. EPA has concluded 
that, under section 307(d){1) of the Clean 
Air Act, the requirement of section 4{d) 
of the Administrative Procedure Act 
(APA), 5 U.S.C. 553(d), for a aes 
waiting period before making a rule 
effective is not applicable. In any event, 
section 4(d) of the APA would authorize 
EPA to make this rule effective 
immediately because it “relieves a 
restriction.” 

In addition, EPA finds that there is 
“good cause” under section 4{d) of the 
APA to make this rule effective 
immediately because this rule: (a) 
Corrects an erroneous interpretation of 
the Clean Air Act and (b) corrects a 
serious procedural error made by EPA in 
promulgating prior regulations. 

E. List of Subjects 
40 CFR Part 51 

Administrative practice and 
procedures, Air pollution control, 
Intergovernmental relations, Reporting 
and recordkeeping requirements, Ozone, 
Sulfur oxides, Nitrogen dioxide, Lead, 
Particulate matter, Hydrocarbon, 
Carbon monoxide. 

40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
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Particulate matter, Carbon monoxide, 
Hydrocarbons. 


(Secs. 101(b){1), 110, 160-169, 171-178, and 
301(a), Clean Air Act, as amended (42 U.S.C. 
7401(b), 7410, 7470-7479, 7501-7508, and 
7601(a)); sec. 129({a), Clean Air Act 
Amendments of 1977 (Pub. L. 95-95, 91 Stat. 
685 (August 7, 1977)) 

Dated: June 22, 1982. 
Anne M. Gorsuch, 
Administrator. 


Accordingly, Parts 51 and 52 of title 40 
of the Code of Federal Regulations are 
amended as follows: 


PART 51—REQUIREMENTS FOR 
PREPARATION, ADOPTION, AND 
SUBMITTAL OF IMPLEMENTATION 
PLANS 


§ 51.18 [Amended] 

1. Section 51.18, State Plans for New 
Source Review for Nonattainment 
Purposes, is amended: 


a. By adding the following clause at 
the end of the first sentence of 
paragraph GCG) immediately before 
the period: “except the activities of any 
vessel”; and 


b. By removing the last sentence of 
paragraph (j)(1){(viii) and substituting the 
following: 

“* * * Secondary emissions include 
emissions from any offsite support 
facility which would not be constructed 
or increase its emissions except as a 
result of the construction or operation of 
the major stationary source or major 
modification. Secondary emissions do 
not include any emissions which come 
directly from a mobile source, such as 
emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel.” 


§51.24 [Amended] 


2. Section 51.24, Requirements for 
State PSD Plans, is amended: 


a. By adding the following clause at 
the end of the first sentence of 
paragraph (b)(6) immediately before the 
period: “except the activities of any 
vessel”; and 

b. By removing the last sentence of 
paragraph (b)(18) and substituting the 
following: 


@ 

““* * * Secondary emissions include 
emissions from any offsite support 
facility which would not be constructed 
or increase its emissions except as a 
result of the construction or operation of 
the major stationary source or major 
modification. Secondary emissions do 
not include any emissions which come 
directly from a mobile source; such as 
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emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel.” 


AppendixS [Amended] 

3. Section ff of Appendix S of Part 51, 
Emission Offset Interpretative Ruling, is 
amended: 

a. By adding the following clause at 
the end of the first sentence of 
subsection (A)(2) immediately before the 
period: “* * * except the activities of 
any vessel”; and 

b. By removing the last sentence of 
subsection {A}{8) and sebettiating the 
following: 

we eae emissions include 
emissions from any offsite support 
facility which would not be constructed 
or increase its emissions except as a 
result of the construction or operation of 
the major stationary source or major 
modification. Secondary emissions do 
not include any emissions which come 
directly from a mobile source, such as 
emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel.” 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


§52.21 [Amended] 


4. Section 51.21, New Source Review 
for PSD Purposes, is amended as 
follows: 

a. By adding the following clause at 
the end of the first sentence of 
paragraph (b)(6) immediately before the 
period: “except the activities of any 
vessel”; and 

b. By removing the last sentence of 
paragraph (b)(18) and substituting the 
following: 

“* * * Secondary emissions include 
emissions from any offsite support 
facility which would not be constructed 
or increase its emissions except as a 
result of the construction or operation of 
the major stationary source or major 
modification. Secondary emissions do 
not include any emissions which come 
directly from a mobile source, such as 
emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel.” 


§ 52.24 [Amended] 


5. Section 51.24, Restrictions on 
Construction for Nonattainment Areas, 


is amended: 

a. By adding the following clause at 
the end of the first sentence of 
paragraph (f)(2) immediately before the 
period: “except the activities of any 
vessel”; and 


b. By removing the last sentence of 
paragraph {f)(18) and substituting the 


following: 

“* * * Secondary emissions include 
emissions from any offsite support 
facility which would otherwise not be 
constructed or increase its emissions 
except as a result of the construction or 
operation of the major stationary source 
or major modification. Secondary 
emissions do not include any emissions 
which come directly from a mobile 
source, such as emissions from the 
tailpipe of a motor vehicle, from a train, 
or from a vessel.” 

{FR Doc. 82-17202 Filed 6-24-82; 8:45 am] 
BILLING CODE 6560-50-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1033 
[Thirty-Eighth Revised S.0. No. 1473] 


Various Railroads Authorized To Use 
Tracks and/or Facilities of the 
Chicago, Rock Island and Pacific 
Railroad Co., Debtor (William M. 
Gibbons, Trustee) 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Thirty-eighth Revised Service 
Order No. 1473. 


SUMMARY: Pursuant to Section 122 of the 


Rock Island Railroad Transition and 
Employee Assistance Act, Public Law 
96-254, this order authorizes various 
railroads to provide interim service over 
the Chicago, Rock Island and Pacific 
Railroad Company, Debtor (William M. 
Gibbons, Trustee), and to use such 
tracks and facilities as are necessary for 
operations. This order permits carriers 
to continue to provide service to 
shippers which would otherwise be 
deprived of essential rail transportation. 
EFFECTIVE: 12:01 a.m., June 22, 1982, and 
continuing in effect until 11:59 p.m., 
September 30, 1982, unless otherwise 
modified, amended or vacated by order 
of this Commission. 

FOR FURTHER INFORMATION CONTACT: 

M. F. Clemens, Jr. (202) 275-7840 or 275- 
1559. 

Decided: June 18, 1982. 

Pursuant to Section 122 of the Rock 
Island Railroad Transition and 
Employee Assistance Act, Pub. L. 96-254 
(RITEA), the Commission is authorizing 
various railroads to provide interim 
service over Chicago, Rock Island and 
Pacific Railroad y, Debtor 
(William M. Gibbons, Trustee), (RI) and 
to use such tracks and facilities as are 
necessary for those operations. 


In view of the urgent need for 
continued rail service over RI's lines © 
pending the implementation of long- 
range solutions, this order permits 
carriers to provide service to shippers 
which may otherwise be deprived of 
essential rail transportation. 

Appendix A, to the previous order, is 
revised by adding at Item 27.C., the 
authority for the Fort Worth and Denver 
Railway Company (FWD) to extend its 
operations from Amarillo eastward to 
include Groom, Texas. Further, 
Appendix A to the previous order was 
revised by adding at Item 28, the 
authority for a new operator, the 
Okarche Central Railway, Inc. ({OCRI), 
to operate between Enid and El Reno, 
Oklahoma, a distance of approximately 
59 miles. OCRI also requested authority 
to operate between El Reno and Council, 
Oklahoma, and at E] Reno, however, 
that authority is currently held by the 
North Central Oklahoma Railway, Inc. 
(NCOR). That portion of the application, 
as granted to OCRI, remains as 
overlapping authority with NCOR to 
assure that shippers will continue to 
receive service while OCRI establishes 
divisions and interchange agreements, 
and until such time as OCRI and NCOR 
mutually agree on terms for handling 
NCOR traffic over the overlapping 
segments, at which time the order may 
be modified to reflect such agreement. 

Appendix B of Thirteenth Revised 
Service Order No. 1473 is unchanged, 
and becomes Appendix B to this Order. 

It is the opinion of the Commission 
that an emergency exists requiring that 
the railroads listed in the named 
appendices be authorized to conduct 
operations using RI tracks and/or 
facilities; that notice and public 
procedure are impracticable and 
contrary to the public interest; and good 
cause exists for making this order 
effective upon less than thirty days’ 
notice. 

It is ordered: 


§ 1033.1473 Service Order No. 1473. 

(a) Various railroads authorized to 
use tracks and/or facilities of the 
Chicago, Rock Island and Pacific 
Railroad Company, Debtor (William M. 
Gibbons, Trustee). Various railroads are 
authorized to use tracks and/or facilities 
of the Chicago, Rock Island and Pacific 
Railroad Company (RI), as listed in 
Appendix A to this order, in order to 
provide interim service over the RI; and 
as listed in Appendix B to this order, to 
provide for continuation of joint or 
common use facility agreements 
essential to the operations of these 
carriers as previously authorized in 
Service Order No. 1435. 





27562 


(b) The Trustee shall permit the 
affected carriers to enter upon the 
property of the RI to conduct service as 
authorized in paragraph (a). 

(c) The Trustee will be compensa‘ed 
on terms established between the 
Trustee and the affected carrier({s); or 
upon failure of the parties to agree as 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by Section 122{a) Pub. 
L, 96-254. 

(d) Interim operators, authorized in 
Appendix A to this order, shall, within 
fifteen (15) days of its effective date, 
notify the Railroad Service Board of the 
date on which interim operations were 
commenced or the expected 
commencement date of those 
operations. Termination of interim 
operations will require at least (30) 
thirty days notice to the Railroad 
Service Board and affected shippers. 

(e) Interim operators, authorized in 
Appendix A to this order, shall, within 
thirty days of commencing operations 
under authority of this order, notify the 
RI Trustee of those facilities they 
believe are necessary or reasonably 
related to the authorized operations. 

(f) During the period of the operations 
over the RI lines authorized in 
paragraph (a), operators shall be 
responsible for preserving the value of 
the lines, associated with each 
operation, to the RI estate, and for 
performing necessary maintenance to 
avoid undue deterioration of lines and 
associated facilities. 

1. In those instances where more than 
one railroad is involved in the joint use 
of RI tracks and/or facilities described 
in Appendix B, one of the affected 
carriers will perform the maintenance 
and have supervision over the 
operations in behalf of all the carriers as 
may be agreed to among themselves, or 
in the absence of such agreement, as 
may be decided by the Commission. 

(g) Any operational or other difficulty 
associated with the authorized 
operations shall be resolved through 
agreement between the affected parties 
or, failing agreement, by the 
Commission's Railroad Service Board. 

(h) Any rehabilitation, operational, or 
other costs related to authorized 
operations shall be the sole 
responsibility of the interim operator 
incurring the costs, and shall not in any 
way be deemed a liability of the United 
States Government. 

(i) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(j) Rate applicable. Inasmuch as the 
operations described in Appendix A by 
interim operators over tracks previously 
operated by the RI are deemed to be due 


to carrier's disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to, from, or via these lines 
which were formerly in effect on such 
traffic when routed via RI, until tariffs 
naming rates and routes specifically 
applicable become effective. 

(k) In transporting traffic over these 
lines, all interim operators described in 
Appendix A shall proceed even though 
no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to that 
traffic. Divisions shall be, during the 
time this order remains in force, those 
voluntarily agreed upon by and between 
the carriers; or upon failure of the 
carriers to so agree, the divisions shall 
be those hereafter fixed by the 


- Commission in accordance with 


pertinent authority conferred upon it by 
the Interstate Commerce Act. 

(1) To the maximum extent 
practicable, carriers providing service 
under this order shall use the employees 
who normally would have performed the 
work in connection with traffic moving 
over the lines subject to this Order. 

(m) Effective date. This order shall 
become effective at 12:01 a.m., June 22, 
1982. 

(n) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., 
September 30, 1982, unless otherwise 
modified, amended, or vacated by order 
of this Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304, 10305, and 
Section 122, Pub. L. 96-254. 

This order shall be served upon the 
Association of American Railroads, 
Transportation Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the generai public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director, 
Office of the Federal Register. 


List of Subjects in 49 CFR Part 1033 


Railroads. 


By the Commission, Railroad Service 
Board, members J. Warren McFarland, 
Bernard Gaillard, and John H. O’Brien. 
Agatha L. Mergenovich, 


Secretary. 


Appendix A—RI Lines Authorized to be 
Operated by Interim Operators 


1. Louisiana and Arkansas Railway 
Company (LA): 
A. Tracks one through six of the Chicago, 
Rock Island and Pacific Railroad 
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Company's (RI) Cadiz yard in Dallas, 
Texas, commencing at the point of 
connection of RI track six with the tracks 
of The Atchison, Topeka and Santa Fe 
Railway Company (ATSF) in the 
southwest quadrant of the crossing of the 
ATSF and the Missouri-Kansas-Texas 
Railroad Company (MKT) at interlocking 
station No. 19. 

2. Peoria and Pekin Union Railway Company 
(PPU): 

A. All Peoria Terminal Railroad property 
on the east side of the Illinois River, 
located within the city limits of Pekin, 
Mllinois. 

B. Mossville, Illinois (milepost 148.23) to 
Peoria, Illinois (milepost 161.0) including 
the Keller Branch (milepost 1.55 to 6.15). 

. Union Pacific Railroad Company (UP): 

A. Beatrice, Nebraska. 

B. Approximately 36.5 miles of trackage 
extending from Fairbury, Nebraska, to RI 
Milepost 581.5 north of Hallam, 
Nebraska. 

. Toledo, Peoria and Western Railroad 
Company (TPW): 

A. Peoria Terminal Company trackage from 
Hollis to lowa Junction, Illinois. 

. Chicago and North Western 
Transportation Company (CNW): 

A. From Minneapolis-St. Paul, Minnesota, 
to Kansas City, Missouri. 

B. From Rock Junction (milepost 5.2) to 
Inver Grove, Minnesota (milepost 0). 

C. From Inver Grove (milepost 344.7) to 
Northwood, Minnesota. 

D. From Clear Lake Junction (milepost 
191.1) to Short Line Junction, lowa 
(milepost 73.6). 

E. From East Des Moines, Iowa (milepost 
350.8) to West Des Moines, Iowa 
(milepost 364.34). 

F. From Short Line Junction (milepost 73.6) 
to Carlisle, lowa (milepost 64.7). 

G. From Carlisle (milepost 64.7) to Allerton, 
Iowa (milepost 0). 

H. From Allerton, lowa (milepost 363) to 
Trenton, Missouri (milepost 415.9). 

I. From Trenton (milepost 415.9) to Air Line 
Junction, Missouri (milepost 502.2). 

]. From Iowa Falls (milepost 97.4) to 
Estherville, lowa (milepost 206.9). 

K. From Bricelyn, Minnesota (milepost 57.7) 
to Ocheyedan, Iowa (milepost 246.7). 

L. From Palmer (milepost 454.5) to Royal, 
Iowa (milepost 502). 

M. From Dows (milepost 113.4) to Forest 
City, lowa (milepost 158.2). 

N. From Cedar Rapids (milepost 100.5) to 
Cedar River Bridge, Iowa (milepost 96.2) 
and to serve all industry formerly served 
by the RI at Cedar Rapids. 

O. At Sibley, Iowa. 

P. At Worthington, Minnesota. 

Q. From Carlisle to Indianola, Iowa. 

R. At Omaha, Nebraska, (between milepost 
502 to milepost 504). 

S. Peoria Terminal Company trackage from 
Iowa Junction (RI milepost 164.32/PTC 
milepost .91) through Hollis, Illinois to 
the Illinois River bridge (milepost 7.40). 

6. Chicago, Milwaukee, St. Paul and Pacific 
Railroad Company (MILW): 

A. From West Davenport, through and 

including Muscatine, to Fruitland, lowa, 
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including the Iowa-Illinois Gas and 
Electric Company near Fruitland. 

B. At Washington, Iowa. 

C. From Newport, Minnesota to a point 
near the east bank of the Mississippi 
River, sufficient to serve Northwest Oil 
Refinery, at St. Paul Park, Minnesota. 

D. From Davenport (milepost 182.35) to 
Iowa City, lowa (milepost 237.01). 

E. At Davenport, Iowa. 

7. St. Louis Southwestern Railway Company 
(SSW): 

A. From Brinkley to Briark, Arkansas, and 
at Stuttgart, Arkansas. 

B. At North Topeka and Topeka, Kansas. 

8. Little Rock & Western Railway Company 
(LRWN): 

A. From Little Rock, Arkansas (milepost 
135.2) to Perry, Arkansas (milepost 
184.2). 

B. From Little Rock (milepost 136.4) to the 
Missouri Pacific/RI Interchange 
(milepost 130.6). 

9. Missouri Pacific Railroad Company (MP): 

A. From Little Rock, Arkansas (milepost 
135.2) to Hazen, Arkansas (milepost 
91.5). 

B. From Little Rock, Arkansas (milepost ’ 
135.2) to to Pulaski, Arkansas (milepost 
141.0). 

C. From Hot Springs Junction (milepost 0.0) 
to and including Rock Island (milepost 
4.7). 

D. From Wichita, Kansas (milepost 243.7) to 
Kechi, Kansas (milepost 235.9). 

10. Norfolk and Western Railway Company 
(NW): is authorized to operate over 
tracks of the Chicago, Rock Island and 
Pacific Railroad Company running 
southerly from Pullman Junction, 
Chicago, Illinois. along the western shore 
of Lake Calumet approximately four plus 
miles to the point, approximately 2,500 
feet beyond the railroad bridge over the 
Calumet Expressway, at which point the 
RI track connects to Chicago Regional 
Port District track, for the purpose of 
serving industries located adjacent to 
such tracks. Any trackage rights 
arrangements which existed between the 
Chicago, Rock Island and Pacific 
Railroad Company and other carriers, 
and which extend to the Chicago 
Regional Port District Lake Calumet 
Harbor, West Side, will be continued so 
that shippers at the port can have NW 
rates and routes regardless of which 
carrier performs switching services. 

11. Cadillac and Lake City Railway Company 
(CLK): 

A. From Sandown Junction (milepost 0.1) to 
and including junction with DRGW Belt 
Line (milepost 2.7) all in the vicinity of 
Denver, Colorado, a distance of 
approximately 6.6 miles. 

B. From Colorado Springs (milepost 609.1) 
to and including all rail facilities at 
Colorado Springs and Roswell, Colorado 
(milepost 602.8), all in the vicinity of 
Colorado Springs, Colorado, and 
Eastward from Colorado Springs to 
Falcon, Colorado (milepost 590.3), a total 
distance of approximately 25.1 miles. 

C. From Simla, Colorado (milepost 558.3) to 
Colby, Kansas (milepost 387.0), a 
distance of approximately 171.3 miles. 


D. Rock Island trackage rights over Union 
Pacific Railroad Company between 
Limon and Denver, Colorado, a distance 
of approximately 83.8 miles. 

12. Baltimore and Ohio Railroad Company 
(BO): 

A. From Blue Island, Illinois (milepost 15.7) 
to Bureau, Illinois (milepost 114.2), a 
distance of 98.5 miles. 

B. From Bureau, Illinois (milepost 114.12) to 
Henry, Illinois (milepost 126.94) a 
distance of approximately 12.8 miles. 

13. Keota Washington Transportation 
Company (KWTR): 

A. From Keota to Washington, Iowa; to 
effect interchange with the Chicago, 
Milwaukee, St. Paul and Pacific Railroad 
Company at Washington, Iowa, and to 
serve any industries on the former RI 
which are not being served presently. 

B. At Vinton, Iowa (milepost 120.0 to 123.0). 

C. From Vinton Junction, Iowa (milepost 
23.4) to Iowa Falls, Iowa (milepost 97.4). 

14. The La Salle and Bureau County Railroad 
Company (LSBC): 

A. From Chicago (milepost 0.60) to Blue 
Island, Illinois (milepost 16.61), and yard 
tracks 6, 9 and 10; and crossover 115 to 
effect interchange at Blue Island, Illinois. 

B. From Western Avenue (Subdivision 1A, 
milepost 16.6) to 119th Street 
(Subdivision 1A, milepost 14.8), at Blue 
Island, Illinois. 

C. From Gresham (subdivision 1, milepost 
10.0) to South Chicago (subdivision 1B, 
milepost 14.5) at Chicago, Illinois. 

D. From Pullman Junction, Chicago, Illinois, 
(milepost 13.2) running southerly to the 
entrance of the Chicago International 
Port, a distance of approximately five 
miles, for the purpose of bridge rights 
only. 

15. The Atchison, Topeka and Santa Fe 
Railway Company (ATSF): 

A. At Alva, Oklahoma. 

B. At St. Joseph, Missouri. 

16. The Brandon Corporation (BRAN): 

A. From Belleville, Kansas (milepost 226.1), 
to Manhattan, Kansas (milepost 143.0), a 
distance of approximately 83 miles. 

17. Iowa Northern Railroad Company 
(IANR): 

A. From Cedar Rapids, Iowa (milepost 
100.5), to Manly, Iowa, (milepost 225.1). 

B. At Vinton, Iowa, and west on the Iowa 
Falls Line to milepost 24.3. 

18. Iowa Railroad Company (IRRC): 

A. From Council Bluffs (milepost 490.15) to 
West Des Moines, Iowa (milepost 364.34) 
a distance of approximately 126.81 miles. 

B. From Audubon Junction (milepost 440.7) 
to Audubon, Iowa (milepost 465.1} a 
distance of approximately 24.4. miles. 

C. From Hancock, Iowa (milepost 6.4) to 
Oakland, Iowa (milepost 12.3) a distance 
of approximately 5.9 miles. 

D. Overhead rights from West Des Moines, 
Iowa (milepost 364.34) to East Des 
Moines, Iowa (milepost 350.8). (This 
trackage is currently leased to the CNW, 
see Item, 5.E.) 

E. From East Des Moines, Iowa (milepost 
350.8) to Iowa City, lowa (milepost 
237.01) a distance of 113.79 miles. 

F. Overhead rights from Iowa City, lowa 
(milepost 237.01) to Davenport, lowa 


(milepost 182.35), including interchange 
with the Cedar Rapids and Iowa City 
Railway. (This trackage is currently 
leased to the MILW, see Item 6.D.) 

G. From Bureau, Illinois (milepost 114.2) to 
Davenport, Iowa [{milepost182.35). 

H. From Rock Island, Mlinois through 
Milan, flinois, to a point west of Milan 
sufficient to serve the Rock Island 
Industrial Complex. 

1. At Rock Island, Illinois including 26th 
Street Yard. 

J. From Altoona to Pella, lowa. 

19. Missouri-Kansas-Texas Railroad 
Company (MK7): 

A. From Oklahoma City, Oklahoma 
(milepost 496.4) to McAlester, Oklahoma 
(milepost 365.0), a distance of 
approximately 1314 miles. 

20. Chicago Short Line Railway Company 
(CSL): 

A. From Pullman Junction easterly for 
approximately 1000 feet to serve Clear- 
View Plastics, Inc., all in the vicinity of 
the Calumet switching district. 

B. From Rock Island Junction westerly for 
approximately 3000 feet to Irondale Wye. 

21. Kyle Railroad Company (Kyle): 

A. From Belleville (milepost 187.0) to 
Caruso, Kansas (milepost 430.C}, a 
distance of approximately 243 miles. 
Kyle will be responsible for the 
maintenance of the jointly used track 
between Colby and Caruso as mutually 
agreed upon with CLK, and for 
coordination operations. 

22. North Central Texas Railway, Inc. 
(NCTR): 

A. From Chico, Texas (milepost 562) to 
Dallas (North Junction), Texas (milepost 
643.8). 

B. Joint right-of-way district between 
Dallas (North Junction) and Endot, Texas 
(milepost 646.4). 

23. Enid Central Railway, Inc. (ENIC): 

A. From Enid, Oklahoma (milepost 345.27) 
to Kremlin, Oklahoma (milepost 330.03), 
including operations on the Ponca City 
Branch line from milepost 0.02 to 
milepost 0.30. 

B. From North Enid, Oklahoma (milepost 
0.30) to Ponca City, Oklahoma (milepost 
54.8). 

24. North Central Oklahoma Railway, Inc. 
(NCOR): 

A. From Mangum, Oklahoma (milepost 
97.2) to Chickasha, Oklahoma (milepost 
0.0). 

B. From Richards Spur, Oklahoma 
(milepost 486.45) to Anadarko, Oklahoma 
(milepost 463.39). 

C. From Chickasha, Oklahoma (milepost 
434.69) to E] Reno, Oklahoma (milepost 
400.31). 

D. From E] Reno, Oklahoma (milepost 
513.31) to Council, Oklahoma (milepost 
494.5). 

25. South Central Arkansas Railroad, Inc. 
(SCAR): 

A. From El Dorado, Arkansas (milepost 99) 

to Ruston, Louisiana (milepost 154.77). 
26. Burlington Northern Railroad Company 
(BN): 

A. At Burlington, Iowa (milepost 0 to 

milepost 2.06). 
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B. At Okeene, Oklahoma. 

C. At Lawton, Oklahoma. 

27. Fort Worth and Denver Railway 
Company (FWD): 

A. From Amarillo to Bushland, Texas, 
including terminal trackage at Amarillo, 
and approximately three (3) miles 
northerly along the old Liberal Line. 

B. At North Fort Worth, Texas (mileposts 
603.0 to 611.4). 

*C. From Amarillo, Texas (milepost 760.6) 
to Groom, Texas (milepost 718.9). 

28. Okarche Central Railway, Inc. (OCRI): 

A. From Enid, Oklahoma (milepost 345.27) 
to El Reno Junction, Oklahoma (milepost 
405.21). 

B. From El Reno, Oklahoma (milepost 
514.32) to Council, Oklahoma (milepost 
496.40). 

C. At El Reno, Oklahoma (milepost 402.73) 
to (milepost 404.19). 

Note.—Certain segments of the above 
operation are overlapping with the NCOR 
(see Item 24). In the interest of operational 
clarity and efficiency, OCRI will be the 
supervising carrier for operations and 
maintenance. 

*Added. 

FR Doc. 82-17230 Filed 6-24-82; 8:45 am} 
BILLING CODE 7035-01-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Rural Electrification Administration 
7 CFR Part 1701 


REA Requirements for Telephone 
Sets, PE-41 


AGENCY: Rural Electrification 
Administration, USDA. 


ACTION: Proposed rule. 


summary: The Rural Electrification 
Administration (REA) proposes to 
amend Appendix A—REA Bulletins by 
revising REA Bulletin 345-74, REA 
Specification for Improved 500 Type 
Telephone Sets, PE-41. This proposed 
revision will relax the transmission 
requirements, include electronic 
telephone set requirements, and include 
ringer requirements from REA 
Specification for Ringers, PE-47. The 
revision, where applicable, would adopt 
. requirements from the Electronic 
Industries Associaton (EIA) Standard 
RS-470, “Telephone Instruments for 
Voiceband Applications with Loop 
Signaling,” published in 1981. Also, to 
broaden its scope the title would be 
changed to “Specification for Telephone 
Sets.” 


DATE: Public comments must be received 
by REA no later than August 24, 1982. 


ADDRESS: Submit written comments to 
Joseph M. Flanigan, Director, 
Telecommunications Engineering and 
Standards Division, Rural Electrification 
Administration, Room 1355, South 
Building, U.S. Department of - 
Agriculture, Washington, D.C. 20250. 
FOR FURTHER INFORMATION CONTACT: 

C. F. Buster, Jr., Chief, Transmission 
Branch, Telecommunications 
Engineering and Standards Division, 
Rural Electrification Administration, 
Room 1367, South Building, U.S. 
Department of Agriculture, Washington, 
D.C. 20250, telephone (202) 382-8665. 
The Draft Impact Analysis describing 
the options considered in developing 
this proposed rule and the impact of 


implementing each option is available 
on request from the above office. 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Rural Electrification Act, as 
amended (7 U.S.C. 901 et seq.), REA 
proposes to amend 7 CFR Part 1701, 
Appendix A—REA Bulletins, by revising 
REA Bulletin 345-74, REA Specification 
for Improved 500 Type Telephone Sets, 
PE-41. This proposed action has been 
reviewed in accordance with Executive 
Order 12291, Federal Regulation. This 
action will not (1) have an annual effect 


on the economy of $100 million or more; _ 


(2) result in a major increase in costs of 
prices for consumers, individual 
industries, Federal, State or local 
government agencies; or (3) result in 
significant adverse effects on 
competition, employment, investment or 
productivity and therefore has been 
determined to be “not major.” This 
action does not fall within the scope of 
the Regulatory Flexibility Act and it is 
not subject to OMB Circular A-95 
review requirements. This program is 
listed in the Catalog of Federal Domestic 
Assistance as 10.851, Rural Telephone 
Loans and Loan Guarantees. 

A copy of the proposed revision is 
available upon request from the address 
indicated above. All written 
submissions made pursuant to this 
action will be made available for public 
inspection during regular business 
hours, above address. 


Background 


In July 1978, REA revised REA 
Specification PE-41 to upgrade the 
requirements covering the physical 
characteristics and to include changes in 
transmission requirements of telephone 
sets. None of the manufacturers of 
standard telephone sets were able to 
comply with the transmission 
requirements of the July 1978 revision, 
therefore a “File With” to the 
Specification was issued in July 1979 
which permitted marginal 
noncompliance with the transmission 
requirements to be considered as being 
acceptable by REA. Further test results 
have shown that manufacturers will not 
be able to meet the original transmission 
requirements of the July 1978 
specification. In addition there exists a 
need in the telephone industry to 
consolidate the testing requirements of 
standards which have the safhe 
transmission objectives. The EIA 
standard (RS-470) has the same basic 
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objectives as PE-41 and is accepted by 
the telephone industry and the Defense 
Department. 

This proposed revision will produce 
an achievable specification which 
consolidates PE—-41 requirements with 
applicable EIA Standard RS-470 
requirements. The resultant 
specification will reduce the number of 
different tests required of telephone set 
manufacturers to show compliance with 
the same or similar requirements of 
different specifications or standards 
with similar objectives. 

Therefore the Administrator hereby 
proposes to amend Appendix A—REA 
Bulletins by revising REA Bulletin 345- 
74, REA Specification for Improved 500 
Type Telephone Sets (PE-41). 


List of Subjects in 7 CFR Part 1701 


Administrative practice and 
procedure, Loan programs— 
communications, Telecommunications, 
Telephone. 


Dated: June 18, 1982. 
Jack Van Mark, 
Acting Administrator. 
[FR Doc. 82-17225 Filed 6-24-82; 8:45 am] 
BILLING CODE 3410-15-M 


DEPARTMENT OF JUSTICE 
immigration and Naturalization Service 
8 CFR Parts 214 and 248 


Changes in Nonimmigrant 
Classification and in Regulations on 
Nonimmigrant Students and Schools 
Approved for Their Attendance; 
Extension of Comment Period 


AGENCY: Immigration and Naturalization 
Service, Justice. 

ACTION: Proposed rule; extension of 
comment period. 


SUMMARY: The Immigration and 
Naturalization Service proposes to 
amend its regulations regarding 
nonimmigrant students and schools 
approved for their attendance. The 
proposal would eliminate certain 
burdensome and time consuming 
paperwork and filing requirements while 
ensuring that the students and the 
schools they attend are bona fide. The 
proposed rule also would implement the 
provisions of the Immigration and 
Nationality Act Amendments of 1981 
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which authorizes a new M 
nonimmigrant student classification for 
vocational students. The comment 
period for this rule is extended an 
additional thirty days. 

DATE: Comment period is extended to 
July 27, 1982. 

ADDAESS: Please submit written 
comments, in duplicate, to the 
Commissioner of Immigration and 
Naturalization Service, Room 7100, 425 I 
Street, NW., Washington, DC 20536. 
FOR FURTHER INFORMATION CONTACT: 

For General Information: Stanley J. 
Kieszkiel, Acting Instructions Officer 
Immigration and Naturalization Service, 
425 I Street NW., Washington, DC 20536, 
Telephone: (202) 633-3048. 

For Specific Information: Alice 
Strickler, Immigration and 
Naturalization Service, 425 I Street NW., 
Washington, DC 20536, Telephone: (202) 
633-5014. 

SUPPLEMENTARY INFORMATION: On May 
28, 1962, the Service published a 
proposed rule at 47 FR 23463 which 
relates to foreign nonimmigrant 
students; the 30-day comment period 
was to end on June 28, 1982; due to 
requests from the public for additional 
time within which to submit written 
comments, the Service is extending the 
comment period for an additional 30 
days. The comment period is now 
extended to July 27, 1982 to provide 
ample time for interested parties to 
submit their written comments. 

Dated: June 22, 1962. 

Perry A. Rivkind, 

Associate Commissioner, Management. 
[FR Doc. 62-17195 Filed 6-24-82; 8:45 a.m] 

BILLING CODE 4410-10-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 680 
{Docket No. 82N-0028] 


Aliergenic Products; Equivalent 
Methods 


AGENCY: Food and Drug Administration. 
ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
amend the additional standards for 
Allergenic Products to provide 
manufacturers of these licensed 
biological products.an opportunity to 
use a manufacturing method or process 
that may be a modification of the 
methods of processes set forth in the 
additional standards. This action is 


consistent with the existing provisions 
under the additional standards for other 
types of injectable biological products, 
such as bacterial vaccines and viral 
vaccines. 


DATES: Comments by August 24, 1982. 
The proposed effective date of the final 
rule based on this proposal is 30 days 
after the date of its publication in the 
Federal Register. 

ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Michael L. Hooton, Bureau of Biologics 
(HFB-620), Food and Drug 
Administration, 8800 Rockville Pike, 
Bethesda, MD 20205, 301-443-1306. 
SUPPLEMENTARY INFORMATION: 
Allergenic extract products include 
approximately 6,000 individual products 
(most of which are administered to 
humans by injections for the diagnosis 
or treatment of allergies) that are 
regulated under the provisions of section 
351 of the Public Health Service Act (42 


‘U.S.C. 262) and the Federal Food, Drug, 


and Cosmetic Act. Regulations 
applicable to these products include the 
additional standards for Allergenic 
Products under Part 680 (21 CFR Part 
680), which apply generically to all 
allergenic extract products. 

The additional standards regulations 
that apply to specific products are 
intended to supplement the more general 
biological regulations or good 
manufacturing practice regulations. The 
additional standards for specific 
biological vaccines under Parts 620 and 
630 (21 CFR Parts 620 and 630) include a 
provision for each vaccine that would 
permit a manufacturer to apply for use 
of a manufacturing method or process 
that is satisfactory but different than the 
method or process specified in the 
additional standards for that specific 
product. Under such a provision, a 
manufacturer may submit an 
amendment to the license application 
for use of the different method or 
process to the Director, Bureau of 
Biologics. The amendment must include 
evidence that the modification would 
provide assurances of the safety, purity, 
potency, and efficacy of the product that 
are equal to or greater than the 
assurances provided by the additional 
standards. The manufacturer may use 
the modification after written approval 
is received from the Director, Bureau of 
Biologics. 

FDA believes that a similar provision 
is appropriate for the large number and 
variety of allergenic extract products 
covered by the additional standards 


Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


under Part 680. Accordingly, the agency 
is proposing to add new § 680.5 
Equivalent methods. This proposed 
regulation adds no new requirements 
nor removes existing requirements for 
allergenic extract products. 

The agency has determined pursuant 
to 21 CFR 25.24{d){10) (proposed 
December 11, 1979; 44 FR 71742) that this 
proposed action is of a type that does 
not individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

The agency has examined the 
economic impact of this proposed rule 
and has determined that it does not 
require either a regulatory impact 
analysis, as specified in Executive Order 
12291, or a regulatory flexibility 
analysis, as defined in the Regulatory 
Flexibility Act (Pub. L. 96-354). 
Specifically, the proposal would provide 
manufacturers of allergenic products, 
who choose to do so, an opportunity to 
apply for use of a manufacturing method 
or process that is modified from that 
prescribed in the specific additional 
standards regulations. While the 
immediate effect of the proposed rule is 
neutral, i.e., it neither adds nor removes 
requirements from the additional 
standards for Allergenic Products, a 
manufacturer may benefit from the 
flexibility permitted under the proposed 
rule if the result is FDA approval of a 
modified method or process that would 
require the use of less time or resources 
than may be required by a method or 
process prescribed under the additional 
standards. Therefore, the agency 
concludes that the proposed rule is not a 
major rule as defined in Executive Order 
12291. Further, the agency certifies that 
the proposed rule, if implemented, will 
not have a significant economic impact 
on a substantial number of small 
entities, as defined in the Regulatory 
Flexibility Act. 


List of Subjects in 21 CFR Part 680 


Biologics, Blood. 

Therefore, under the Public Health 
Service Act (sec. 351, 58 Stat. 702 as 
amended (42 U.S.C. 262)) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10), it is 
proposed that Part 680 be amended by 
adding new § 680.5 to read as follows: 


PART 680—ADDITIONAL STANDARDS 
FOR MISCELLANEOUS PRODUCTS 
§ 680.5 Equivalent methods. 


Modification of any particular 
manufacturing method or process or the 
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conditions under which it is conducted 
as required in the additional standards 
for Allergenic Products shall be 
permitted only under the following 
conditions: 

(a) The manufacturer presents 
evidence, in the form of an amendment 
to the license application, that 
demonstrates the modification will 
provide assurances of the safety, purity, 
potency, and efficacy of the Allergenic 
Product that are equal to or greater than 
the assurances provided by the 
additional standards for Allergenic 
Products; and 

(b) Approval of the modification is 
received in writing from the Director, 
Bureau of Biologics. 

Interested persons may, on or before 
August 24, 1982, submit to the Dockets 
Management Branch (address above), 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 

Dated: June 3, 1982. 

Mark Novitch, 

Acting Commissioner of Food and Drugs. 
[FR Doc. 82-17179 Filed 6-24-82; 8:45 am] 

BILLING CODE 4160-01-M 


DEPARTMENT OF JUSTICE 
Parole Commission 
28 CFR Part 2 


a 
Parole, Release, Supervision and 
Recommitment of Prisoners, Youth 
Offenders, and Juvenile Delinquents; 
Proposed Changes in Policy 
Guidelines 
AGENCY: U.S. Parole Commission. 
ACTION: Proposed rule. 


SUMMARY: This proposal would make a 


number of changes in the offense 
severity examples contained in the 


Commission's paroling policy guidelines. 


These examples are the guides by which 
the Commission evaluates the relative 
seriousness of each prisoner's offense 
behavior in determining when to set a 
release date. The large majority of these 
amendments merely clarify present 
policy and improve the organization of 
the offense behavior examples, while 
others are expected to result in actual 
changes in time customarily served. 
DATE: Comments must be received by 
October 10, 1982. 


appress: Send comments to U.S. Parole 
Commission, 5550 Friendship Boulevard, 
Chevy Chase, MD 20815; Attn: Peter B. 
Hoffman. 


FOR FURTHER INFORMATION CONTACT: 
Peter B. Hoffman, Research Director, 
U.S. Parole Commission, telephone (301) 
492-5980. 


SUPPLEMENTARY INFORMATION: 


Background 

The factors which the Commission 
must consider in evaluating the 
application of a Federal prisoner for 
release on parole have been established 
by Congress at 18 U.S.C. 4206(a}(1976) 
which provides that: 

If an eligible prisoner has 
substantially observed the rules of the 
institution or institutions to which he 
has been confined, and if the 
Commission, upon consideration of the 
nature and circumstances of the offense 
and the history and characteristics of 
the prisoner, determines: 

(1) That release would not depreciate 
the seriousness of his offense or 
promote disrespect for the law; and 

(2) That release would not jeopardize 
the public welfare; subject to the 
provisions of subsections (b) and (c) of 
this section, and pursuant to guidelines 
promulgated by the Commission 
pursuant to section 4203(a)(1), such 
prisoner shall be released. 

Congress has mandated that the 
Commission establish paroling policy 
guidelines making explicit the 
Commission's national paroling policy 
(18 U.S.C. 4203 (1976)). The paroling 
policy guidelines that have been 
established pursuant to this statutory 
mandate (at 28 CFR 2.20) contain two 
dimensions. The first dimension 
contains a listing of offense behavior 
examples that provides a means by 
which the Commission may rate the 
seriousness of each prisoner's offense. 
(The offense behavior examples are 
currently listed in seven categories: 
Low, Low Moderate, Moderate, High, 
Very High, and Greatest I and II. In the 
proposed rule these categories will be 
relabeled as follows: LEw=CATEGORY 
1; Low Moderate=CATEGORY 2; 
Moderate=CATEGORY 3; 
High=CATEGORY 4; Very 
High=CATEGORY 5; Greatest 
I=CATEGORY 6; Greatest 
II=CATEGORY 7). The second 
dimension is an actuarial table (salient 
factor score) which aids the Commission 
in assessing the degree to which the 
applicant's background indicates likely 
success or failure on parole (i.e., 
whether release would ipopendize the 
public welfare). 
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For each combination of offense 
severity rating and degree of parole risk, 
the guidelines provide a suggested range 
of months to be served (assuming the 
prisoner’s good institutional conduct). 
Once it has calculated the appropriate 
guideline range in the case under 
consideration, the Commission exercises 
its discretion to determine whether 
individual circumstances justify a 
decision above or below the indicated 
range. If a decision to require service of 
a term within the guidelines is reached, 
then the Commission also exercises 
discretion to determine at what point 
within the guidelines release is most 
appropriate. 

In this manner, the Parole Commission 
discharges its complex duty of 
converting three separate judgments (as 
to prison conduct, the severity of the 
offense, and the risk that release would 
entail) into a term of imprisonment that 
reflects an appropriate balancing of 
each consideration. 


Nature and Impact of the Proposed 
Changes 


Most of the proposed changes 
represent either a clarification of 
present practice or the addition of 
offense behavior examples to make the 
severity scale more comprehensive and 
enable the Commission to avoid 
inconsistent severity ratings. (If an 
offense behavior is not presently listed 
in the guidelines, the proper category is 
obtained by comparing the severity of 
that offense behavior with that of 
similar behaviors listed.) 

Other proposed amendments would 
change the duration of confinement 
prisoners would serve for particular 
offenses. For example, the offense 
behavior concerning possession of a 
sawed-off shotgun would be raised by 
one category. 

Two important points should be kept 
in mind in evaluating these proposed 
changes. First, the examples within the 
severity categories are not intended to 
be used as a form of criminal code. They 
are merely guideposts for the exercise of 
discretion, and individual circumstances 
in actual cases may ae a decision or 
a severity rating different from that 
listed. Second, the examples are not 
comprehensive either as to all possible 
variations in circumstances or as to all 
types of behavior that are deemed 
criminal under Federal law. Commonly 
recurring types have been selected and 
are defined in general terms so as to 
focus attention on what the Commission 
considers to be the most relevant factors 
(e.g., for drug offenses, the amount and 
purity of the illicit substance involved). 





In general, the Commission's 
conclusion is that the proposed changes 
would not be the cause of any 
appreciable change in prison population 
either upward or downward. 


Implementation 


The Commission has previously 
adopted a policy that guideline changes 
requiring a greater period of 
confinement will not be applied 
retroactively to any prisoner who has 
received his or her initial hearing prior 
to the effective date of the final rule. 
However, the Commission will apply 
changes requiring a lesser period of 
confinement retroactively to prisoners 
already considered for parole. This 
reconsideration would be accomplished 
at the prisoner's next regularly 
scheduled hearing or review. Given the 
period specified for public comment, the 
Commission contemplates that the final 
rule would become effective in early 
1983. 


The Rule Making Process 


Because the changes proposed herein 
involve some complex issues in 
evaluating the relative seriousness of 
the various types of offenses listed, the 
Commission has deemed it appropriate 
to provide an extended period for study 
and for the submission of public 
comment. 

The amendments proposed herein 
cover a wide variety of criminal 
offenses. Moreover, since the 
Commission is dealing with a 
comparative scale of seriousness, each 
proposal will have some bearing upon 
numerous collateral issues. Therefore, it 
is to be stressed that the Commission 
invites public comment not only on the 
actual changes proposed, but on any - 
aspect of the offense severity table or 
the guideline ranges themselves that 
may be of concern to interested 
members of the public. Particularly, the 
Commission is interested in public 
comment as to whether further 
refinement or subdivision of Greatest II 
offenses (to be relabeled as CATEGORY 
7) is appropriate (see 46 FR 14904, March 
3, 1981). 

List of Subjects in 28 CFR Part 2 

Administrative practice and 
procedure; Prisoners; Probation and 
parole. 

Accordingly, pursuant to the 
provisions of 18 U.S.C. 4203(a)(1) and 
4204(a)(6), 28 CFR 2.20 is amended as 
follows 


The examples of offense behaviors in 
the Guideline Table are deleted; the 
category listings are as 
follows: Low=Category 1, Low 
Moderate = Category 2, 


Moderate =Category 3, High=Category 
4, Very High=Category 5, Greatest 
I=Category 6, Greatest II=Category 7, 
and the following List of Offense 
Behaviors is added as a table at the end 
of the section. 


US. PAROLE COMMISSION OFFENSE 
BEHAVIOR SEVERITY INDEX 


Chapter One—Offenses of General 
Applicability 


Chapter Two—Offenses Involving the Person 


Subchapter A—Homicide Offenses 

Subchapter B—Assault Offenses 

= C—Kidnaping and Related 
ffenses 

eau D—Sexual Offenses 

Subchapter E—Offenses Involving Aircraft 

Subchapter F—Communication of Threats 


Chapter Three—Offenses Involving Property 


Subchapter A—Arson/Property Destruction 
Offenses 

Subchapter B—Criminal Entry Offenses 

Subchapter C—Robbery, Extortion, and 
Blackmail —~ 

Subchapter D—Theft and Related Offenses 

Subchapter E—Counterfeiting and Related 


Offenses 
Subchapter F—Bankruptcy Offenses 
Subchapter G—Violations of Securities/ 
Investment Regulations and Antitrust 
enses 
Chapter Four—Offenses Involving 
Immigration, Naturalization, and Passports 


Chapter Five—Offenses Involving Revenue 


Subchapter A—Internal Revenue Offenses 
Subchapter B—Customs Offenses 
Subchapter C—Contraband Cigarettes 
Chapter Six—Offenses Involving 
Governmental Process 

Subchapter A—Impersonation of Officials 
Subchapter B—Obstructing Justice 
Subchapter C—Official Corruption 
Chapter Seven—Offenses Involving 
Individual Rights 

—— A—Offenses Involving Civil 


Subthamiae B—Offenses Involving Privacy 

Chapter Eight—Offenses Involving 

Explosives and Weapons 

= A—Explosives/Other Dangerous 
Articles 

Subchapter B—Firearms 

Chapter Nine—Offenses Involving Illicit 

Drugs 

Subchapter A—Heroin/Opiate Offenses 

Subchapter B—Marihuana/Hashish Offenses 

Subchapter C—Cocaine Offenses 

Subchapter D—Other Drug Offenses 

Chapter Ten—Offenses Involving National _ 

Defense 


eee A—Treason and Related 
Offens 
Subchapter B B—Sabotage and Related 


Subchapter C—Espionage and Related 
Offenses 

Subchapter D—Selective Service Offenses 

Subchapter E—Other National Defense 
Offenses 
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Chapter Eleven—Offenses Involving 

O d Criminal Activity, Gambling, 
Obscenity, Sexual Exploitation of Children, 
Prostitution, and Non-Governmental Bribery 


Subchapter A—Organized Crime Offenses 

Subchapter B—Gambling Offenses 

Subchapter C—Obscenity 

Subchapter D—Sexual Exploitation of 
Children 


Subchapter E—Prostitution/ White Slave 
Traffic 
Subchapter F—Non Governmental Bribery 


Chapter Twelve—Miscellaneous Offenses 
Chapter Thirteen—General Notes and 


Definitions 


Subchapter A—General Notes 
Subchapter B—Definitions 


Chapter One—Offenses of General 

Applicability 

101 Conspiracy. Except as specifically 
provided in these rules, grade conspiracy 
in the same category as the underlying 
offense. 

102 Attempt. Except as specifically 
provided in these rules, grade attempt in 
the same category as the offense 
attem: , 

103 Aiding and abetting. Except as 
specifically provided in these rules, 
grade aiding and abetting in the same 
category as the underlying offense. 


Note to Chapter One 


Clearly voluntary withdrawal by the 
offender prior to completion of the offense 
may be considered as a mitigating factor 
sufficient to consider a decision below the 
guidelines. 


Chapter Two—Offenses Involving the Person 
Subchapter A—Homicide Offenses 


201 Murder. Murder in the first or second 
degree, or a homicide resulting from the 
commission of a felony, shall be graded 
as Category 7. 

202 Voluntary manslaughter. Category 7. 

203 dnvoluntary manslaughter. Category 4. 


Subchapter B—Assault Offenses 


211 Assault during commission of another 
offense 

(a) If serious bodily injury* results or is 
clearly intended (e.g., a weapon intentionally 
fired at a person), grade as-category 7; 

(b) If bodily injury* results, or a weapon is 
fired by any offender, grade as Category 6; 

(c) If any offender provokes the legitimate 
firing of a weapon (e.g., by law enforcement 
authorities) in circumstances which create a 
significant risk to other persons, grade as 
Category 6; 

(d) Otherwise, grade as Category 5. 

212 Assault 

(a) If serious bodily injury* results or is 
clearly intended, grade as Category 7; 

(b) If bodily injury* results or a dangerous 
weapon is used by any offender, grade as 
Category 5; 

(c) Otherwise, grade as Category 2. 


“Terms marked by an asterisk are defined in 
Chapter Thirteen. 





Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


27569 


NS 


(d) Exception: If the victim was known to 
be a “protected person”* or criminal justice 
official, grade conduct under (a) as Category 
7, (b) as Category 6, and (c) as Category 3. 
Subchapter C—Kidnaping and Related 
Offenses 
221 Kidnaping 

(a) If the purpose of the kidnaping is for 
ransom or terrorism or sexual assault, or if 
serious bodily injury* results, grade as 
Category 7; 

(b) If a victim is used as a shield or hostage 
in a confrontation with law enforcement 
authorities, grade as Category 7; 

(c) If a person is held hostage for purposes 
of extortion (e.g., forcing a bank manager to 
drive to a bank to retrieve money by holding 
a family member hostage at home), grade as 
Category 7; 

(d) If not for ransom or terrorism, and-no 
bodily injury to victim, and limited duration 
(e.g., abducting the driver of a truck during a 
hijacking and releasing him unharmed an 
hour later), grade as Category 6; 

(e) Otherwise, grade as Category 7. 

222 Demand for ransom 

(a) If a kidnaping has, in fact, occurred, 
grade as Category 7; 

(b) Otherwise, grade as Category 5. 

223 Ransom money, receiving, possessing, 
disposing 

(a) If a kidnaping has, in fact, occurred, 
grade as Category 7; 

(b) Otherwise, grade as Category 5. 


Subchapter D—Sexual Offenses 


231 Forcible rape/forcible sodomy 

(a) Category 7, except as provided below; 

(b) If both a significant prior consensual 
relationship and no serious bodily injury, 
grade as Category 6. 
232 Carnal knowledge 

(a) Category 4; except as provided below: 

(b) If the relationship is clearly consensual 
and the victim is at least 14 years old, and the 
age difference between victim and offender is 
less than four years, grade as Category 1. 
Subchapter E—Offenses Involving Aircraft 
241 Aircraft piracy. Category 7. 
242 Interference with a flight crew 

(a) If the conduct or attempted conduct has 
potential for creating a significant safety risk 
to an aircraft or passengers, grade as 
Category 7. 

(b) Otherwise, grade as Category 2. 
Subchapter F—Communication of Threats 


251 Communicating a threat [to kill, 
assault, kidnap] 

(a) If not for purposes of extortion, grade as 
Category 4; 

(b) If for purposes of extortion, grade as 
extortion (see Chapter Three). 

(c) Note: Any overt act committed for the 
purposes of carrying out a threat in this 
subchapter may be considered as an 


aggravating factor. 


Chapter Three—Offenses Involving Property 
Subchapter A—Arson and Other Property 
Destruction Offenses 
301 Property destruction by arson or 
explosives 
(a) If the conduct involves | any property 
where persons are present or likely to be 


present, or results in serious bodily injury,* 
grade as Category 7; 

(b) If the conduct involves any building or 
structure (e.g., an unoccupied warehouse), or 
results in bodily injury,* grade as Category 6; 

(c) Otherwise, grade as ‘ 
destruction other than listed above’ but not 
less than Category 5. 

302 Wrecking a train. Category 7. 
303 Property destruction other than listed 
above 

(a) If the conduct results,* or if serious 
bodily injury is clearly intended, grade as if 
‘assault during commission of another 
offense’; 

(b) If damage of more than $500,000 is 
caused, grade as Category 6; 

(c) If damage of more than $100,000 but not 
more than $500,000 is caused grade as 
Category 5; 

(d) If damage of at least $20,000 but not 
more than $100,000 is caused, grade as 
Category 4; 

(e) If damage at least $2,000 but less than 
$20,000 is caused, grade a Category 3; 

(f) If damage of less than $2,000 is caused, 
grade as Category 1. 

(g) Exception: If a significant interruption 
of a government or public utility function is 
caused, the conduct shall be grade as not less 
then Category 3. 


Subchapter B—Criminal Entry Offenses 


311 Burglary/unlawful entry 

(a) If the conduct involves an armory (of 
facility where weapons or explosives are 
stored) for the purpose of theft or destruction 
of weapons or explosives, grade as Category 
6; 

(b) If the conduct involves an inhabited 
dwelling (whether or not a victim is present); 
or any premises with a hostile confrontation 
with a victim, grade as Category 5; 

(c) If the conduct involves use of explosives 
or safecracking, grade as Category 5; 

(d) Otherwise, grade as a ‘theft’ offense, 
but not less than Category 2. 

(e) Exception: If the grade of the applicable 
‘theft’ offense exceeds the grade under this 
subchapter, grade as a ‘theft’ offense. 


Subchapter C—Robbery, Extortion, and 
Blackmail 


321 Robbery 

(a) Category 5, except as provided below. 

(b) Exceptions: 

(1) If a grade of the applicable ‘theft’ 
offense exceeds the grade for robbery, grade 
as a ‘theft’ offense; 

(2) If any offender forces a victim to 
accompany any offender to a different 
location; or if a victim is forcibly detained for 
a significant period, grade as Category 6. 

(3) Pickpecketing (stealth-no force or fear), 
see Subchapter D. 

322 Extortion 

(a) If by threat of physical injury to person 
or property, or extortionate extension of 
credit (loansharking), grade as Category 5; 

(b) If by use of official governmental 
position, grade according to Chapter Six. 

(c) Exceptions: 

(1) If the grade of the applicable theft 
offense exceeds the grade under this 
subchpater, grade as a ‘theft’ offense; 

(2) If a victim is physically held hostage for 
purposes of extortion, grade under Chapter 
Two, Subchapter C. 


323 Blackmail (threat to injure reputation or 
cause of crime} Grade as a theft offense 
according to the value of the property 
demanded, but not less than Category 3. 
The extent to which reputation is 
actually damaged may be treated as an 


aggravating factor. 
Subchapter D—Theft and Related Offenses 


331 Theft, forgery, fraud, trafficking in 
stolen property, interstate transportation 
of stolen property, receiving stolen 
property, mail fraud, embezzlement, and 
related offenses 

(a) If the value of the property* is more 
than $500,000, grade as Category 6; 

(b) If the value of the property* is more 
than $100,000 but not more then $500,000, 
grade as Category 5; 

(c) If the value of the property’ is at least 
$20,000 but not more than $100,000, grade as 
Category 4; 

(d) If the yalue of the property* is at least 
$2,000 but less than $20,000, grade as 
Category 3; 

(e) If the value of the property* is less than 
$2,000 grade as Category 1. 

(f} Exceptions: 

(1) Offenses involving stolen checks or 
mail, forgery, interstate transportation of 
stolen/forged securities or trafficking in 
stolen property, fraud, or embezzlement shall 
be graded as not less than Category 2; 

(2) Theft of an automobile shall be graded 
as no less than Category 3; unless the vehicle 
was recovered within 48 hours with no 
significant damage (e.g., no damage more 
than $100), and there is no indication that the 
theft was intended for resale. In such case, 
grade as Category 1. 

(g) Note: In theft offenses, the total amount 
of the theft committed or attempted by the 
offender (or others acting in concert with the 
offender) is to be used. 

332 Pickpocketing (stealth-no force or fear) 

Grade as a ‘theft’ offense, but not less than 

Category 3. 

333 Fraudulent loan applications. Grade as 
a ‘theft’ offense according to the amount 
of the loan. 

334 Preparation or possession of fraudulent 
documents 

(a) If for purposes of committing another 
offense, grade according to the offense 
intended; 

(b) Otherwise, grade as Category 2. 
Subchapter E—Counterfeiting and Related 
Offenses 
$41 Passing/possession of counterfeit 

currency or other medium of exchange* 

(a) If the face value of the currency or other 
medium of exchange is more than $500,000, 
grade as Category 6; 

(b) If the face value is more than $100,000 
but not more than $500,000, grade as category 


5; 

(c) If the face value is at least $20,000 but 
not more than $100,000, grade as Category 4; 
(d) If the face value is at least $2,000 but 

less than $20,000, grade as Category 3; 
(e) If the face value is less than $2,000, 
grade as Category 2. 


*Terms marked by an asterisk are defined in 
Chapter Thirteen. 
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$42 Manufacture of a currency or 
other medium of exchange* or 


manufacture (e.g., a printing press 

plates) according to the quantity sity printed 
(see passing/possession), but not less 
than Category 5. The term ‘manufacture’ 
refers to the capacity to print or generate 
multiple copies; it does not apply to 
pasting together parts of different notes. 


Subchapter F—Bankruptcy Offenses 


351 Fraud in bankruptcy or concealing 
property. Grade under the applicable 
category as a ‘theft’ offense. 


Subchapter G—Violation of Securities/ 
Investment Regulations or Antitrust Offenses 


361 Violation of securities/investment 
regulations (8 U.S.C. 77f£,80) 

(a) If for purposes of fraud, grade according 
to the underlying offense; 

(b) Otherwise, grade as Category 2. 
362 Antitrust offenses 

(a) If estimated economic impact is more 
than one million dollars, grade as Category 4; 

(b) If the estimated economic impact is 
more than $100,000 but not more than one 
million dollars, grade as Category 3; 

(c) Otherwise, grade as Category 2. 


Chapter Four—Offenses Involving 
Immigration, Naturalization, and Passports 


401 Unlawfully entering the United States 
as an alien. Category 2. 

402 Smuggling an alien into the United 
States. Category 3. 

403 Offenses involving passports 

(a) Making an unlawful passport for 
distribution to another or possession with 
intent to distribute/distribution of an 
unlawful passport, grade as Category 3; 

(b) Fraudulently acquiring or improperly 
using a passport, grade as Category 2. 

404 Offenses involving naturalization or 
citizenship papers 

(a) Forging or falsifying naturalization or 
citizenship papers for distribution to another 
or possession with intent to distribute/ 
distribution, grade as Category 3; 

(b) Acquiring fraudulent naturalization or 
citizenship papers for own use or improper 
use of such papers, grade as Category 2; 

(c) Failure to surrender canceled 
naturalization or citizenship certificate(s), 
grade as Category 1. 


Chapter Five—Offenses Involving Revenue 
Subchapter A—Internal Revenue Offenses 


501 Tax evasion (income tax and other 
taxes). Grade as a “theft” offense 
according to the amount of tax evaded or 
evasion attempted, not the gross amount 
of income. 

502 Operation of an unregistered still. 
Grade as a “tax evasion” offense, but not 
less than Category 2. 


Subchapter B—Customs Offenses 


511 Smuggling goods into the United Staizs: 
(a) If the conduct was for the purpose of 
tax evasion, grade as a “tax evasion” offense; 
(b) If the article is prohibited from entry to 
the country absolutely (e.g., illicit drugs or 
weapons), use the grading applicable to 


possession with intent to distribute/sale of 
such articles, or the grading applicable to tax 
evasion, whichever is higher, but not less 
than Category 2; 

(c) If the conduct involves breaking seals, 
or altering or defacing customs marks, or 
concealing invoices, grade according to (a) or 
(b), as applicable, but not less than Category 
2. 

512 Smuggling goods into foreign countries. 
Category 2. 
Subchapter C—Contraband Cigarettes 


521 Trafficking in contraband cigarettes (re: 
18 U.S.C. 2342). Grade as a tax evasion 
offense, but not less than Category 2. 


Chapter Six—Offenses Involving 
Governmental Process 


Subchapter A—Impersonation of Officials 


601 Impersonation of Official: 

(a) If for purposes of commission of another 
offense, grade according to the offense 
attempted, but not less than Category 2; 

(b) Otherwise, grade as Category 2. 
Subchapter B—Obstructing Justice 
611 Perjury: 

(a) If the perjured testimony concerns 
another offense, grade according to the 
underlying offense, but not less than 
Category 3; 

(b) Otherwise, grade as Category 3; 

(c) Suborning perjury, grade as perjury. 
612 Unlawful false statements not under 

oath, Category 2. 
613 Tampering with evidence-witness: 

(a) If the underlying purpose concerns 
another offense, grade according to the 
offense involved, but not less than Category 
3; otherwise grade as Category 3; 

(b) Execption: Intimidating witnesses by 
threat of physical harm, grade as not less 
than Category 5. 


~ 614 Accessory after the fact: 


(a) Grade as two categories below the 
underlying offense; 

(b) If the underlying offense is graded as 
Category 3 or less, grade as Category 1. 

615 Misprison of a felony: 

(a) Grade as two categories below the 
underlying offense, but not higher than 
Category 3; 

(b) If the underlying offense is graded as 
Category 3 or less, grade as Category 1. 

616 Harboring a fugitive. Grade as 
misprison of a felony using the Category 
of the offense for which the fugitive as 
the underlying offense. 

617 Escape/failure to appear. If while in 
custody on another federal offense for 
which a severity rating can be assessed, 
grade the underlying offense and apply 
the rescission guidelines to determine an 
additional penalty. Otherwise, grade as 
Category 3. 


Subchapter C—Official Corruption 


621 Bribery/extortion (use of official 
position-no physical threat): 

(a) Grade as a “theft offense” according to 
value of the bribe/demand or the favor 
received (whichever is greater) but not less 
than Category 3. Note: The extent to which 
the criminal conduct involves a breach of the 
public trust, therefore causing injury beyond 
that describable by monetary gain, shall be 
considered as an aggravating factor; 


Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


(b) If the purpose of the conduct is the 
obstruction of justice, grade as if “perjury”; 
(c) Note: The grading in this subchapter 

applies to each party to a bribe. 
622 Other unlawful use of governmental 
position/influence. Category 2. 


Chapter Seven—Offenses Involving 
Individual Rights 


Subchapter A—Offenses Involving Civil 
Rights 


701 Conspiracy against rights of citizens 
(re: 18 U.S.C. 241): 

(a) If death results, grade as Category 7; 
(b) Otherwise, grade as if “assault”. 

702 Deprivation of rights under color of law 
(re: 18 U.S.C, 242): 

(a) If death results, grade as Category 7; 
(b) Otherwise, grade as if “assault”. 

703 Federally protected activity (re: 18 
U.S.C. 245): 

(a) If death results, grade as Category 7; 
(b) Otherwise, grade as if “assault”. 

704 Intimidation of persons in real estate 
transactions based on racial | 
discrimination (re: 42 U.S.C. 3631): 

(a) If death results, grade as Category 7; 
(b) Otherwise, grade as if “assault”. 

705 Transportation of strikebreakers (re: 18 

U.S.C. 1231). Category 2. 


Subchapter B—Offenses Involving Privacy 


711 Interception and disclosure of wire or 
oral communications (re: 18 U.S.C. 2511). 
Category 2. 

712 Manufacture, distribution, possession 
and advertising of wire or oral 
communication intercepting devices (re: 
18 U.S.C, 1512): 

(a) Grade as Category 3; 
(b) Exception: If simple possession, grade 

as Category 2. 

713 Opening mail. Category 2. 


Chapter Eight—Offenses Involving 
Explosives and Weapons 


Subchapter A—Explosives Offenses and 
Other Dangerous Articles 


801 Jmproper transportation or marking (re: 
18 U.S.C. 832, 833, 834): 

(a) If negligence resulting in death or 

serious bodily injury, grade as Category 4; 

(b) Otherwise, grade as Category 3. 

802 Unlawful possession of explosives; or 
use of explosives during a felony. Grade 
according to offense intended, but not 
less than Category 5. 

803 Mailing explosives or other injurious 
articles with intent to commit a crime 
(re: 18 U.S.C. 1716). Grade according to 
offense intended, but not less than ~ 
Category 5. 

Subchapter B—Firearms 


811 Possession by prohibited person (e.g., 
ex-felon). Category 3. 
812 Possession of sawed-off shotgun or 
machine gun. Category 5. 
813 Unlawful sale of weapons or possession 
with intent to distribute: 
(a) If single weapon—not sawed-off 
shotgun or machine gun, grade as Category 3; 
(b) If multiple weapons, grade as Category 


(c) If sawed-off shotgun(s) and/or machine 
gun(s), grade as Category 5. 
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Chapter Nine—Offenses Involving Illicit 
Drugs 
Subchapter A—Heroin/Opiate * Offenses 


901 Possession with intent to distribute/ 
distribution: 

(a) If managerial/proprietary interest * and 
extremely large scale (e.g., offense involving 
1 kilogram or more of 100% pure heroin, or 
equivalent amount), grade as Category 7; 

(b) If managerial/proprietary interest * and 
large scale {e.g., offense involving at least 50 
grams, but less than 1 kilogram 100% pure 
heroin or equivalent amount), grade as 
Category 6; 

(c) If medium scale or more (e.g., offense 
involving 5 or more grams of 100% pure 
heroin or equivalent amount), grade as 
Category 5; 

(d) If small scale (less than 5 grams of 100% 
pure heroin, or equivalent amount), grade as 
Category 4, except as listed under (v); 

(e) If evidence of opiate dependence and 
very small scale (e.g., offense involving less 
than 1.0 grams of pure heroin or equivalent 
amount), grade as Category 3. 

Simple possession. Category 1. 

902 Simple possession. Category 1. 


Subchapter B—Marihuana/Hashish Offenses 


911 Possession with intent to distribute/ 
distribution: 

(a) If managerial/proprietary interest * and 
extremely large scale (e.g., 20,000 pounds or 
more of marihuana/2,000 pounds or more of 
hashish/20 liters or more of hash oil) grade as 
Category 6; 

(b) If very large scale (e.g., 2,000 pounds or 
more of marihuana/200 pounds or more of 
hashish/2 liters or more of hash oil) grade as 
Category 5; ; 

(c) If large scale or more (e.g., 200 or more 
pounds of marihuana/20 pounds or more of 
hashish/.2 liters or more of hash oil), grade as 
Category 4; 

(d) If medium scale (e.g., 50-199 pounds of 
marihuana/5-19.9 pounds of hashish/.05-.19 
liters of hash oil), grade as Category 3; 

(e) If small scale (e.g., 10-49 pounds of 
marihuana/1-4.9 pounds of hashish/.01-.04 
liters of hash oil), grade as Category 2; 

(f) If very small scale (e.g., less than 10 
pounds marihuana/less than 1 pound 
hashish/less than .01 liter hash oil), grade as 
Category 1. 

912 Simple possession. Category 1. 
Subchapter C—Cocaine Offenses 


921 Possession with intent to distribute/ 
distribution: 

(a) If managerial/proprietary interest* and 
very large scale (e.g., more than 1 kilogram 
100% purity or equivalent amount), grade as 
category 6; 

(b) If large scale or more (e.g., 100 grams or 
more of 100% purity, or equivalent amount), 
grade as Category 5; 

(c) If medium scale (e.g., 5-99 grams of 
100% purity, or equivalent amount), grade as 
Category 4; 

(d) If small scale (e.g., 1.0-4.9 grams of 100% 
' purity, or equivalent amount), grade as 
Category 3; 

(e) If very small scale (e.g., less than 1 gram 
of 100% purity, or equivalent amount), grade 
as Category 2. 

922 Simple possession. Category 1. 


Subchapter D—Drugs Other Than 

Specifically Categorized* 

931 Possession with intent to distribute/ 
distribution: 

(a) If managerial/proprietary interest* and 
very large scale (e.g., more than 200,000 
doses), grade as Category 6; 

(b) If large scale or more (e.g., 20,000 or 
more doses), grade as Category 5; 

(c) If medium scale (e.g., 1,000-19,999 
doses), grade as Category 4; 

(d) if small scale (e.g., 200-999 doses), 
grade as Category 3; 

(e) If very small scale (e.g., less than 200 
doses), grade as Category 2. 

932 Simple possession. Category 1. 


Notes to Chapter Nine 


(1) Grade manufacture of synthetic illicit 
drugs as listed above, but not less than 
Category 5; 

(2) “Equivalent amounts” for the cocaine 
and opiate categories may be computed as 
follows: 1 gm. of 100% pure is equivalent to 2 
gms. of 50% pure and 10 gms. of 10% pure, etc. 


Chapter Ten—Offenses Involving National 
Defense 


Subchapter A—Treason and Related 
Offenses 


1001 Treason. Category 7. 
1002 Rebellion or insurrection. Category 7. 


Subchapter B—Sabotage and Related 
Offenses 


1011 Sabotage and related offenses. 
Category 7. 

1012 Enticing desertion or aiding desertion: 
(a) Enticing desertion, grade as Category 3; 
(b) Harboring a deserter, grade as Category 

2. 


Subchapter C—Espionage and Related 
Offenses 


1021 Espionage and related offenses. 
Category 7. 


Subchapter D—Selective Service Offenses 


1031 Failure to register, report for 
examination or induction: 

(a) If committed during time of war or 
during a national defense emergency, grade 
as Category 4; 

(b) If committed at any other time, when 
draftees are being inducted into the armed 
services, grade as Category 3; 

(c) In any other case, grade as Category 2. 


Subchapter E—Other National Defense 
Offenses 


1041 Offenses involving nuclear energy. 
Unauthorized production, possession, or 
transfer of nuclear weapons or special 
nuclear material (re: 18 U.S.C. 2014) or 
receipt of or tampering with restricted 
data on nuclear weapons or special 
nuclear material, grade as Category 7. 


Chapter Eleven—Offenses Involving 
Organized Crime Activity, Gambling, 
Obscenity, Sexual Exploitation of Children, 
Prostitution, and Nongovernmental Bribery 
Subchapter A—Organized Crime Offenses 


1101 Racketeer influenced and corrupt 
organizations (re: 18 U.S.C. 1963). Grade 
according to the underlying offense 
attempted, but not less than Category 5. 
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1102 Interstate or foreign travel or 
transportation in aid of racketeering 
enterprise (re: 18 U.S.C. 1952). Grade 
according to the underlying offense 
attempted, but not less than Category 3. 


Subchapter B—Gambling Offenses 


1111 Gambling law violations—operating/ 
employment in an unlawful business (re: 
18 U.S.C. 1955): 

(a) Managerial/proprietary interest* in 
large scale operation [e.g., Sports books 
(estimated daily gross more than $15,000); 
Horse books (estimated daily gross more 
than $4,000); Numbers bankers (estimated 
daily gross more than $2,000)], grade as 
Category 4; 

(b) Managerial/proprietary interest* in 
medium scale operation [e.g., Sports books 
(estimated daily gross $5,000-$15,000); Horse 
books (estimated daily gross $1,500-$4,000): 
Numbers bankers (estimated daily gross 
$750-$2,000)], grade as Category 3; 

(c) Managerial/ proprietary interest* in 
small scale operation [e.g., Sports books 
(estimated daily gross less than $5,000); 
Horse books (estimated daily gross less than 
$1,500); Numbers bankers (estimated daily 
gross less than $750)], grade as Category 2; 

(d) No managerial/proprietary interest,” 
grade as Category 1. 

1112 Interstate transportation of wagering 
paraphenalia (re: 18 U.S.C. 1953). 
Category 3. 

1113 Wire transmission of wagering : 
information (re: 18 U.S.C. 1084). Grade as 
if “operating a gambling business”. 

1114 Operating or owning a gambling ship 
(re: 18 U.S.C. 1082). Category 3. 

1115 Importing or transporting lottery 
tickets; mailing lottery tickets or related 
matter (18 U.S.C. 1301, 1302): 

(a) Grade as if “operating a gambling 
business”; 

(b) Exception: If non-commercial, grade as 
Category 1. 

Subchapter C—Obscenity 

1121 Mailing/importing/transportation of 
obscene matters: 

(a) If for commercial purposes, grade as 
Category 3; 

(b) Otherwise, Category 1. 

1122 Broadcasting obscene language. 
Category 1. 

Subchapter D—Sexual Exploitation of 

Children 


1131 Sexual exploitation of children (re: 18 
U.S.C. 2251; 2252). Category 5. 


Subchapter E—Prostitution/White Slave 
Traffic 


1141 Interstate transportation—commercial 
purposes (re: 18 U.S.C. 2421, 2422): 

(a) If physical coercion, or involving minor(s) 
of age less than 16, grade as Category 6; 

(b) If involving minors of ages 16-17, grade as 
Category 5; 

(c) Otherwise, grade as Category 4. 

1142 Prostitution. Category 1. 

Subchapter F—Nongovernmental Bribery 

1151 Bribery not involving federal, state, or 

vernment officials: 

(a) If the value of the bribe or of the favor 

received (whichever is greater) is $20,000 or 
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more, grade as Category 3; otherwise, 
grade as Category 2; 

(b) If the conduct involves bribery in a 
sporting contest, grade as Category 3. 


Chapter Twelve—Miscellaneous Offenses 


If an offense behavior is not listed, the 
proper category may be obtained by 
comparing the severity of the offense 
behavior with those of similar offense 
behaviors listed in Chapters One—Eleven. If, 
and only if, an offense behavior cannot be 
graded by reference to Chapters One— 
Eleven, the following formula may be used as 


a@ guide. 


Chapter Thirteen—General Notes and 
Definitions 
Subchapter A—General Notes 

1. If an offense behavior can be classified 
under more than one category, the most 
serious applicable category is to be used. 

2. If an offense behavior involved multiple 
separate offenses, the severity level may be 
increased. 

3. In cases where multiple sentences have 
been imposed (whether consecutive or 
concurrent, and whether aggregated or not) 
an offense severity rating shall be established 
to reflect the overall severity of the 
underlying criminal behavior. This rating 
shall apply whether or not any of the 
component sentences has expired. 

4. The prisoner is to be held accountable 
for his own actions and actions done in 
concert with others; however, the prisoner is 
not to be held accountable for activities 
committed by associates (over which the 
prisoner had no control and could not have 
been reasonably expected to foresee). 

5. Extreme cruelty/brutality to a victim of 
an offense may be considered as an 
aggravating factor sufficient to warrant a 
decision above the guidelines. 


Subchapter B—Definitions 


1, “Bodily injury” refers to injury of a type 
significant enough normally to require 
medical attention. 

2. “Drugs other than specifically 
categorized” includes, but is not limited to, 
the following: amphetamines, hallucinogens, 
barbiturates, methamphetamines, 
phencyclidine (PCP). 

3. “Managerial/Proprietary Interest” [e.g., 
in large scale drug cases] is defined to 
include offenders who have decision-making 
authority [e.g., concerning the distribution/ 
sale, importation, cutting, or manufacture of 
such drugs, including those who sell or 
negotiate to sell such drugs] or who finance 
such operations. Cases to be excluded are 
peripherally involved offenders without any 


decision-making authority [e.g., a person 
hired merely as a courier]. 

4. “Opiate” includes heroin, morphine, 
opiate derivatives, and synthetic opiate 
substitutes. 

5. “Other medium of exchange” includes, 
but is not limited to, postage stamps, 
governmental money orders, or governmental 
coupons redeemable for cash or goods. 

6. “Protected Person” refers to a person 
listed in 18 U.S.C. 351 (relating to Members of 


, Congress), 1114 (relating to certain officers 


and employees of the United States), 1116 
(relating to foreign officials, official guests, 
and internationally protected persons), or 
1751 (relating to presidential assassination 
and officials in line of succession). 

7. “Serious bodily injury” refers to injury 
creating a substantial risk of death, 
protracted disability, disfigurement, or loss of 
a bodily function. 

8. “Value of property” refers to the 
estimated replacement cost to the victim. 

Note.—I certify that this rule will not have 
a significant economic impact on a 
substantial number of small entities within 
the meaning of the Regulatory Flexibility Act. 

Dated: June 8, 1982. 

Benjamin F. Baer, 

Chairman, U.S. Parole Commission. 
[FR Doc. 82~17164 Filed 6-24-82; 8:45 am] 
BILLING CODE 4410-05-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[BC Docket No. 81-779; RM-3870] 


FM Broadcast Station in Abilene, 
Texas; Denial of Petition and 
Termination of Proceeding 


AGENCY: Federal Communications 
Commission. 

ACTION: Withdrawal of proposed 
rulemaking. 


SUMMARY: This action denies the 
petition of Salvador M. Ybarra to assign 
commercial FM Channel 232A to 
Abilene, Texas, and terminates the 
proceeding. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Philip S. Cross, Broadcast Bureau, (202) 
632-5414. 

SUPPLEMENTARY INFORMATION: 


Report and Order (Proceeding 
Terminated) 


Adopted: June 10, 1982. 
Released: June 15, 1982. 
In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 


Broadcast Stations. (Abilene, Texas), BC 
Docket No. 81-779 RM-3870. 
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1. A Notice of Proposed Rule Making 
in this proceeding was published in the 
Federal Register on December 7, 1981 
(46 FR 59562). The Commission proposed 
to assign FM Channel 232A to Abilene, 
Texas, as its fifth commercial FM 
channel assignment. The proceeding 
was instituted in response to a petition 
by Salvador M. Ybarra (“petitioner”). 
Raul F. Torres filed comments in 
support. Petitioner filed a reply.! 

2. The Notice advised that the 
assignment would require a site 
restriction of 5.3 miles northwest of 
Abilene to avoid short-spacing to 
Station KEAN (Channel 286), Abilene. 

3. Abilene (population 98,315),? the 
seat of Taylor County (population 
110,932) and located partly in Jones 
County (population 17,268) is situated 
232 kilometers (145 miles) west of Fort 
Worth, Texas. It has two daytime only 
AM stations (KBER and KEAN); two 
full-time AM stations (KRBC and 
KWKC); three commercial FM stations 
(KORQ, KEAN-FM, and KFMN); and 
one noncommercial educational station, 
KGNZ. A fourth commercial channel 
(Channel 257A) has two applications 
pending. 

4. In support of the proposal, 
petitioner states that he would “provide 
the first minority ownership and a first 
and only full-time broadcast service to 
the Spanish speaking community of the 
city of Abilene.” According to petitioner, 
as of September 1, 1977, the population 
of the Abilene Metro area was 130,300 of 
which 11,257 were Spanish. Petitioner 
states that the entire Hispanic 
community is aware of the great need 
for its own first local broadcast station. 
Petitioner further states that only a 
Spanish speaking station can truly serve 
the problems, needs and interest of this 
community. 

5. Raul F. Torres supported the 
proposal and provided updated 1980 


_ figures for the Spanish population in 


Abilene (12,427), which represent a 10% 
increase over the 1977 figure and 13% of 
the city’s population. 

6. Petitioner submitted a response to 
our request (in the Notice) to 
demonstrate that a Channel 232A 
assignment to Abilene with the required 
site restriction of 5.3 miles would 
provide a 70 dBu signal over the entire 
city limits of Abilene. Petitioner's 
engineering statement concedes that a 


‘Lilly Amador filed an opposition to the proposed 
assignment and a counter-proposal to assign 
Channel 232A to Anson, Texas. However, since we 
determined that another channel (Channel 276A) is 
available for assignment to that community, we 
have given separate consideration to that request. 

* Population figures are taken from the 1980 U.S. 
Census, Advance Report. 
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Class A station could not cover the 
entire city limits of Abilene from a site 
5.3 miles ouside the city. Rather, 
petitioner asks that we waive the 
principal community coverage 
requirement on the basis that it intends 
to serve only the Spanish speaking 
population of Abilene, which its signal 
will cover, and not the entire city. 

7. This situation, according to 
petitioner, is parallel to that in Pueblo, 
Colorado, 38 R.R. 2d 629 (1976), where 
Station KRNX-FM (Channel 296A) 
operates as a Spanish speaking station 
and does not provide a 70 dBu signal 
over the entire city. 

8. The cited case of Pueblo, Colorado 
is not similar to the instant situation. In 
that case, there was no site restriction 
involved and as far as the assignment of 
Channel 296A was concerned, there was 
no question concerning the required 
coverage of the assigned channel. 

9. The difficulty with petitioner's 
proposal to provide a Spanish speaking 
station is not that Abilene does not need 
such a station but that from the rule 
making standpoint we cannot determine 
which party will ultimately receive the 
license. Thus, a party’s programming 
proposal is irrelevant to the rule making 
determination of whether the requested 
channel assignment represents a fair, 
efficient and equitable distribution of 
frequencies to the various communities. 
See, Atlanta, Georgia, 49 F.C.C. 1270 
(1974), recons. den. 55 F.C.C. 2d 62 
(1975). Thus, we find that a waiver of the 
principal city coverage requirements is 
not justified. 

10. Since it appears that Channel 232A 
cannot be assigned to Abilene in 
compliance with § 73.315(a) of the 
Commission Rules, the instant petition 
will be denied. See, Attica, New York, 
54 F.C.C. 2d 1137 (1975). 

11. Authority for the action taken 
herein is contained in section 4{(i), 
5(d)(1), 303 (g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, §§ 0.281 and 0.204(b) of the 
Commission rules. 

12. Accordingly, it is ordered, that the 
petition of Salvador M. Ybarra to assign 
FM Channel 232A to Abilene, Texas, is 
denied. 

13. It is further ordered, that this 
proceeding is terminated. 


14. For further information concerning - 


the above, contact Phil Cross, Broadcast 
Bureau, (202) 632-5414. 

Therefore, the proposed rule published on 
December 7, 1981 (46 FR 59562) is withdrawn. 
(Secs. 4, 603, 48 Stat., as amended, 1066, 1062; 
47 U.S.C. 154, 303.) 


Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

[FR Doc. 82-17071 Filed 6-24-82; 6:45 am} 

BILLING CODE 6712-01-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1039 
[Ex Parte No. 346 (Sub-No. 8)] 


Boxcar Traffic; Exemption From 
Regulation 

AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of modification of 
proposed exemption. 


summary: The Consolidated Rail 
Corporation petitioned the Commission 
to exempt from regulation all 
movements in boxcars having AAR 
equipment type designation A, B, R, or S 
when the movements are to, from, or via 
Conrail. This proposal included 
exemption for car hire and car service 
rules. In a notice published at 47 FR 
4100, on January 28, 1982, comments and 
replies were sought. In its reply, Conrail 
amended its proposal with regard to car 
hire and car service, and introduced 
new evidence. The Commission seeks 
additional comments limited to the 
modification of the proposed exemption. 
DATE: Comments are due on or before 
August 9, 1982. 


ADDRESS: Send an original and, if 
possible, 15 copies of comments to: 
Room 5340, Interstate Commerce 
Commission, Washington, D.C. 20423. 
FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway (202) 275-7277. 
SUPPLEMENTARY INFORMATION: Conrail 
petitioned the Commission to exempt 
from regulation all movements in 
boxcars having AAR equipment type 
designation A, B, R, or S when the 
movements are to, from, or via Conrail. 
The original exemption would apply to 
(1) all movements, loaded or empty, 
involving Conrail; (2) the complete 
movement over all railroads involved; 
(3) all regulated aspects, including rates 
divisions, car hire, car service and 
common carrier duties; (4) movements in 
both railroad and private cars; and (5) 
both interstate and intrastate 
movements. 

In a Federal Register notice of January 
28, 1982, we requested comments on any 
issue relating to Conrail’s petition, as 
well as to the broadening of the 
exemption to include all boxcar 
movements by all railroads from some 
or all regulation. Comments were due 
March 1, 1982, and replies were due 
April 30, 1982. 
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In its petition for exemption and first 
comment, Conrail had argued that 
deregulation of car hire/car service rules 
was mandatory to reduce costs. Conrail 
discussed various plans it has for these 
areas which it would pursue under 
deregulation. Many parties addressed 
the general issue of complete exemption 
of car hire/car service rules in both their 
comments and replies. 

In its reply, Conrail, noting the many 
comments against the deregulation of 
car hire/car service, and to allay those 
fears, altered its proposal. Under the 
amended request, the Commission, 
would retain jurisdiction in the 
following areas: 

(1) Car hire and car service; 

(2) Mandatory interchange; 

(3) Reciprocal switching; 

(4) Car supply; 

(5) Rates on non-ferrous recyclables; 


and 

(6) Railbox Pooling Agreement. 

It is Conrail’s intention to continue 
adhering to the packaging and loading 
requirements of the Uniform Freight 
Classification and the freight claims and 
liability provision of the statute. 

Conrail proposes that car hire/car 
service jurisdiction would remain with 
the Commission, and that the present 
(prescribed) per diem charges would 
remain in effect. Nevertheless, Conrail 
contends that certain limited 
exemptions should be granted to 
balance the economic power of the car 
user and the car owner. Conrail now 
proposes that the boxcar exemption 
specifically authorize rail carriers to 
take the following actions with regard to 
equipment use: 

(1) Assess charges for empty 
movements of cars where movements 
made at direction or request of car 
owner, AAR, or ICC. 

(2) Store empty cars and reclaim car 
hire beginning 3 days after the car is 
made empty; 

(3) Negotiate bilateral agreements 
governing per diem rates, empty 
movements, and storage. 

The empty mileage charge would be 
subject to a maximum of 35 cents per 
mile, subject to increases for inflation. 
Storage reclaim could not begin until 
expiration of a 72-hour grace period 
from the time a car is made empty. 
These conditions would be made part of 
the exemption order. 

Because of the alterations and the 
introduction of new evidence, several 
parties ' have petitioned either to 


1 Bangor and Aroostook Railroad Company, 
Boston and Maine Corporation, Delaware and 
Hudson Railway Company, Maine Central Railroad 
Company and Pittsburgh and Lake Erie Railroad 
Company, Procter and Gamble Co., Central 
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dismiss the proceeding, and notice an 
entirely new proceeding, or notice for 
additional comments. They object to the 
substantial changes in Conrail’s 
proposal and their having no 
opportunity to comment or to challenge 
the evidence or modifications. Conrail 


Vermont Railway, Detroit, Toledo and Ironton 
Railroad Company, Duluth, Winnipeg and Pacific 
Railway, Grand Trunk Western Railroad Company, 
National Railway Utilization Corporation, American 
Paper Institute, Inc., American Trucking 
Associations, Inc., Regular Carrier Common 
Conference, Trucking Associations, Inc., Regular 
Carrier Common Conference, the Brae Corporation, 
and the National Industrial Traffic League. 


replied. While we will not dismiss the 
proceeding, we find merit in petitioners’ 
objections and now seek additional 
comments. These are to be limited to the 
modifications and supporting evidence 
introduced by Conrail. We also request 
comments on the effect of the 
modifications on small entities. 

It is unlikely that the changes 
proposed by Conrail, if adopted, will 
affect significantly either the quality of 
the human environment or the 
conservation of energy resources. 
However, comments are invited on 
these issues. 
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(49 U.S.C. 10605 and 5 U.S.C. 553) 


The index terms covering 49 CFR 1039 
are as follows: agricultural commodities, 
intermodal transportation, and 
railroads. 


Decided: June 18, 1982. 

By the Commission, Chairman Taylor, 
Vice-Chairman Gilliam, Commissioners 
Gresham, Sterrett, Andre, and Simmons. 
Commissioner Gresham did not participate. 
Agatha L. Mergenovich, 

Secretary. 
[FR Doc. 82-17231 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 


ACTION 


Foster Grandparent and Senior 
Companion Programs; Income 
Eligibility Levels 


AGENCY: Action. 

ACTION: Notice of revision of income 
eligibility levels for foster grandparent 
and senior companion programs. 


summary: this notice revises the 
schedules of income eligibility levels for 
individuals and families for the Foster 
Grandparent and Senior Companion 
Programs published in the Federal 
Register June 15, 1982 (47 FR 25751). The 
revised schedule is based on revised 
Poverty Income Guidelines from DHHS, 
effective April 9, 1982. This revision 
adopts as the income eligibility level for 
each State the higher amount of either 
(a) 125% of the DHHS Poverty Income 
Guideline, or (b) 100% of the DHHS 
Poverty Income Guideline plus the 
- amount each state supplements Federal 
SSI. 
EFFECTIVE DATE: June 25, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Betty Brake, Director OAVP, ACTION, 
Room M-1006, 806 Connecticut Avenue, 
N.W., Washington, D.C. 20525, or 
telephone toll free (800) 424-8580, 
Extension 239 or (202) 254~7310. 
SUPPLEMENTARY INFORMATION: These 
ACTION programs are authorized 
pursuant to Sections 211 and 213 of the 
Domestic Volunteer Service Act of 1973, 
as amended, Pub. L. 93-113, 87 Stat. 414. 
The income eligibility levels are 
determined by the currently applicable 
guideline published by DHHS pursuant 
to Sections 652 and 673(2) of the 
Omnibus Budget Reconciliation Act of 
1981 which requires poverty income 
guidelines to be adjusted for Consumer 
Price Index changes. 

The income eligibility levels will be 
reviewed at least once a year, and 
similar schedules will be prepared to 


reflect any changes required asa result 
of that review. 


SCHEDULE OF INCOME ELIGIBILITY LEVELS: 
FOSTER GRANDPARENT AND SENIOR COM- 
PANION PROGRAMS 


8,115 
7,775 
7,775 
7,775 
7,775 
7,775 
7,775 
7,775 
7,775 
7,775 
7,775 
7,775 
7,776 
8,150 
7,775 
7,775 
7,775 
7,775 


For families of more than three- 
persons in the household, add the 
appropriate supplement for each 
member over three as follows: 
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Friday, June 25, 1982 


Signed at Washington, D.C., this 18th day 
of June, 1982. 
Thomas W. Pauken, 
Director. 
[FR Doc. 82-17177 Filed 6-24-82; 8:45 am] 
BILLING CODE 6050-01-m 


information Collection Request Under 
Review 


AGENCY: ACTION. 


ACTION: Information collection request 
under review. 


SUMMARY: This notice sets forth certain 
information about an information 
collection proposal by ACTION, the 
national volunteer agency. 
BACKGROUND: Under the Paperwork 
Reduction Act (44 U.S.C., Chapter 35), 
the Office of Management and Budget 
(OMB) reviews and acts upon proposals 
to collect information from the public or 
to impose recordkeeping requirements. 
ACTION has submitted the information 
collection proposal described below to 
OMB. OMB and ACTION will consider 
comments on proposed collection of 
information and recordkeeping 
requirements. Copies of the proposed 
forms and supporting documents 
(request for clearance (SF 83), 
supporting statement, instructions, 
transmittal letter, and other documents) 
may be obtained from the agency 
clearance office. 
INFORMATION ABOUT THIS PROPOSED 
COLLECTION: 
Agency Clearance Officer, Richard D. 
English, 202-254-8501 
Agency Address: ACTION, 806 
Connecticut Ave., N.W., Washington, 
D.C. 20525 
Title of Form: YVA Project Quarterly 
Report 
Office of ACTION Issuing Proposal: 
VISTA/Service-Learning/ Young 
Volunteers In ACTION 
Agency Offical to Contact for Further 
Information: Barbara P. Wyatt, 
Director of YVA—254-8458 
Type of Request: New 
Frequency of Collection: Quarterly 
General Description of Respondents: 
YVA sponsoring organizations 
Estimated Number of Responses: 4 per 


year 
Estimated Hours for All Respondents to 
Complete Form: 6.0 (includes clerical 


typing support) 
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Respondent's Obligation to Reply: 
Required for obtaining benefit 

This is not a collection proposal under 
Sec. 3504(h) of the Paperwork 
Reduction Act. 

Person responsible for OMB Review: 
James L. Thomas, 202-395-6880 

Richard D. English, 

Deputy Assistant Director, ACTION. 

[FR Doc. 82-17178 Filed 6-24-82; 8:45 am] 

BILLING CODE 6050-01-M 


DEPARTMENT OF AGRICULTURE 


Agricultural Stabilization and 
Conservation Service 


Agricultural Marketing Service 


Wool and Mohair Advertising and 
Promotion 


AGENCY: Agricultural Stabilization and 
Conservation Service (ASCS) and 
Agricultural Marketing Service (AMS), 
USDA. 

ACTION: Notice of referendum. 


SUMMARY: The purpose of this notice is 
to announce that a referendum will be 
conducted on August 16-27, 1982, among 
wool producers to determine if such 
producers are in favor of a proposed 
agreement between the American Sheep 
Producers Council, Inc. (ASPC) and the 
United States Department of Agriculture 
with respect to advertising and sales 
promotion programs. Under the 
proposed agreement the Department 
would make deductions for the 1982 
through 1985 marketing years from price 
support payments which are made to 
wool producers for shorn wool and 
unshorn lambs under the National Wool 
Act of 1954, as amended (hereinafter 
referred to as the “Act”). The amounts 
so deducted would be used by the ASPC 
for advertising and sales promotion 
programs and for programs pertaining to 
the dissemination of information 
concerning wool, sheep, or the products 
thereof. 

EFFECTIVE DATE: June 25, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Gerald Schiermeyer, Emergency 
Operations and Livestock Programs 
Division, ASCS, USDA, Room 4095, 
South Building, P.O. Box 2415, 
Washington, D.C. 20013, (202) 447-7674. 
A final regulatory impact analysis is 
available from the above-name 

~ individual. 

SUPPLEMENTARY INFORMATION: This 
notice is referendum had been reviewed 
under USDA procedures established in 
accordance with Executive Order 12291 
and Secretary's Memorandum 1512-1 
and has been classified as “not major.” 
It has been determined that this notice 


will not result in: (1) An annual effect on 
the economy of $100 million or more; (2) 
a major increase in cost or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

It has been determined that the - 
Regulatory Flexibility Act is not 
applicable to this notice of referendum 
since ASCS and AMS are not required 
by 5 U.S.C. 553 or any other provision of 
law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this notice. 

The title and number of the Federal 
assistance program that this notice of 
referendum applies to are: Title— 
National Wool Act Payments: 
NUMBER—10.059 as found in the 
Catalog of Federal Domestic Assistance. 

This action will not have a significant 
impact on area and community 
development. Therefore, review as 
established by OMB Circular A-95, was 
not used to assure that units of local 
government are informed of this action. 

Section 708 of the Act authorizes the 
Secretary of Agriculture to enter into 
agreements with, or to approve 
agreements entered into between, 
marketing cooperatives, trade 
associations, or others engaged or 
whose members are engaged in the 
handling of wool, mohair, sheep, or 
goats or the products thereof for the 
purpose of developing and conducting 
advertising and sales promotion 
programs and programs for the 
development and dissemination of 
information on product quality, 
production management, and marketing 
improvements for wool, mohair, sheep, 
or goats or their products. These 
activities are administered for the 


- Secretary by the Agricultural Marketing 


Service (AMS) of the Department of 
Agriculture. In order to defray the 
expenses for carrying out these 
activities, the agreements may provide 
for deductions to be made from price 
support payments which are paid to 
producers under the Act. However, as 
required by Section 708 of the Act, no 
agreement providing for any such 
deduction shall become effective unless 
the agreement is approved in a 
referendum by at least two-thirds of the 
producers voting or by producers with at 
least two-thirds of the volume of 
production represented in the 
referendum. 
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Since 1954, there have been seven 
agreements for advertising and sales 
promotion activities between the 
Secretary of Agriculture and the ASPC 
for the marketing years 1955 through 
1981. Each of these agreements became 
effective following approval by 
producers in a referendum. The last of 
such agreements, which was approved 
by 75 percent of the producers voting in 
the 1978 referendum, expired on 
December 31, 1981. 

It is proposed that a new agreement 
be entered into between the Secretary 
and the ASPC for the 1982 marketing 
years. The proposed agreement will be 
similar to the most recent agreement 
dated July 25, 1978 (published at 43 FR 
32121, July 25, 1978), except that the 
maximum amount which can be 
deducted from price support payments 
which are made to wool producers for 
shorn wool and unshorn lambs for any 
of the marketing years is being 
increased from 2% cents to 4 cents per 
pound of shorn wool marketed. 

Since the purpose of this notice is only 
to announce the period when the 
referendum will be conducted and 
certain eligibility requirements for 
producers to participate in such 
referendum it has been determined that 
no further public rulemaking is required. 

Therefore, a referendum of wool 
producers will be conducted on August 
16-27, 1982, in accordance with the 
procedures set forth in 7 CFR Part 1270 
in order to determine whether such 
producers are in favor of the proposed 
agreement between the Secretary of 
Agriculture and the ASPC. 


Notice of Referendum 


1. Period of Wool Referendum for the 
1982, 1983, 1984, and 1985 marketing 
years. In accordance with Section 708 of 
the National Wool Act of 1954, as 
amended, the Secretary of Agriculture 
will conduct a referendum among wool 
producers to determine whether they 
approve of the proposed agreement 
between the American Sheep Producers 
Council, Inc., and Agricultural 
Marketing Service regarding advertising 
and sales promotion programs for wool, 
sheep, or the products thereof. The 
referendum will be conducted in 
accordance with the provisions of 7 CFR 
Part 1270 during the period August 16- 
27, 1982, inclusive. Voting will be 
conducted through county offices of the 
Agricultural Stabilization and 
Conservation Service of the U.S. 
Department of Agriculture. Copies of the 
proposed agreement are available at 
ASCS county offices and will be mailed 
to the individual producers. 
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2. Eligibility requirements to 
participate in the referendum. Only 
those producers who owned sheep (6 
months old or older).in the United States 
for at least 30 consecutive days during 
1981 are eligible to vote. ; 

(Sec. 708, 68 Stat. 912, as amended (7 U.S.C. 
1787) 


Signed at Washington, D.C., on June 18, 
1982. 


C. Hoke Leggett, 

Acting Administrator, Agricultural 
Stabilization and Conservation Service. 
William T. Manley, 

Deputy Administrator, Agricultural 
Marketing Service. 

[FR Dag. 82~17135 Filed 6-24-82; 8:45 am] 

BILLING CODE 3410-05-M 


Federal Grain inspection Service 


Request for Comments on Applicant 
for Designation in the Area Currently 
Assigned to the Fort Worth Grain 
Exchange inspection Service, Inc. 


AGENCY: Federal Grain Inspection 
Service, USDA. 


ACTION: Notice. 


SUMMARY: This notice requests 
comments from interested parties on the 
applicant for designation as the official 
agency in the area currently assigned to 
Fort Worth Grain Exchange Inspection 
Service, Inc. (Fort Worth). The 
designation terminates August 31, 1982. 
DATE: Comments to be postmarked on or 
before July 26, 1982. 

ADDRESS: Comments must be submitted 
in writing, in duplicate, to Lewis 
Lebakken, Jr., Regulations and 
Directives Management Staff, Federal 
Grain Inspection Service, U.S. 
Department of Agriculture, Room 1642, 
South Building, 1400 Independence 
Avenue, SW., Washington, DC 20250, 
telephone (202) 382-0231. All comments 
received will be made available for 
public inspection at the above address 
during regular business hours (7 CFR 
1.27(b)). 

FOR FURTHER INFORMATION CONTACT: 
Lewis Lebakken, Jr., telephone (202) 
382-0231. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Secretary's Memorandum 1512-1; 
therefore the Executive Order and 
Secretary's Memorandum do not apply 
to this action. 

The March 1, 1982, issue of the 
Federal Register (47 FR 8730) contained 
a notice from the Federal Grain j 
Inspection Service requesting 


applications for designation to perform 
official inspection services under the 
U.S. Grain Standards Act, as amended 
(7 U.S.C. 71 et seq.) (Act), in the area 
currently assigned to Fort Worth. 
Applications were to be postmarked by 
March 31, 1982. 

One qualified applicant requested 
designation for all of the geographic 
area currently assigned to Fort Worth. 
That applicant is Mr. Tom Jarvis, RFD 1, 
Afton, Oklahoma 74331, who proposes 
to establish an official agency. 

The Fort Worth Grain Exchange 
Inspection Service, Inc., Fort Worth, 
Texas, applied for a renewal of 
designation for an additional 3-year 
period. However, the Fort Worth Grain 
Exchange Inspection Service, Inc., has 
been determined to be not qualified as 
an applicant. 

In accordance with § 800.206(b)(2) of 
the regulations under the Act, this notice 
provides interested persons the 
opportunity to present their views and 
comments concerning Mr. Tom Jarvis, 
the applicant for designation. All 
comments must be submitted to the 
Regulations and Directives Management 
Staff, specified in the address section of 
this notice, and postmarked not later 
than July 26, 1982. 

Consideration will be given to 
comments filed and to other information 
available before a final decision is made 
with respect to this matter. Notice of the 
final decision will be published in the 
Federal Register and the applicants will 
be informed of the decision in writing. 
(Sec. 8, Pub. L. 94-582, 90 Stat. 2873 (7 U.S.C. 
79)) 

Dated: June 22, 1982. 

J. T. Abshier, 

Director, Compliance Division. 
[FR Doc. 82~17328 Filed 6-24-62; 645 am] 
BILLING CODE 3410-EN-M 


Rural Electrification Administration 


Seminole Electric Cooperative, inc. 
AGENCY: Rural Electrification 
Administration, USDA. 

ACTION: Notice of finding of no 
significant impact. 


SUMMARY: Notice is hereby given that 


the Rural Electrification Administration 
(REA), pursuant to the National 
Environmental Policy Act of 1969, the 
Council on Environmental Quality 
Guidelines (40 CFR Part 1500), and REA 
Bulletin 20-21:320-21, Environmental 
Policies and Procedures, has made a 
Finding of No Significant Impact with 
respect to proposed financing assistance 
to Seminole Electric Cooperative, Inc., 
(Seminole) Tampa, Florida, for the 
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construction of 13 km (8 mi) of 230 kV 
double circuit transmission line and a 
bay of three breakers to be built in 
conjunction with Florida Power and 
Light's construction of two sections of 
230 kV single circuit transmission line 3 
km (2 mi) in length, each, and a 500/230 
kV substation. All these facilities are to 
be located in Putnam County, Florida. 


FOR INFORMATION CONTACT: 

REA’s Finding of No Significant Impact 
and Environmental Assessment (EA), 
along with Seminole’s Borrower's 
Environmental Report (BER) and related 
documents, may be reviewed in or 
requested from the Office of the 
Director, Power Supply Division, Room 
0230, South Agriculture Building, Rural 
Electrification Administration, 
Washington, D.C. 20250, telephone (202) 
382-1400, or at the manager's office, 
Seminole Electric Cooperative, Inc., P.O. 
Box 17100, Tampa, Florida 33682, 
telephone (813) 933-7406. 


SUPPLEMENTARY INFORMATION: Seminole 
submitted a BER addressing the impact 
of the proposed facilities. REA used the 
BER and the Final Environmental Impact 
Statement (FEIS) for the proposed 
Seminole Plant, Units 1 and 2, the 
facilities proposed in the BER are 
planned for construction on a right-of- 
way discussed in the FEIS to prepare an 
EA containing REA’s independent 
evaluation of the environmental impacts 
of the proposed project. REA concluded 
that its proposed financing assistance 
would not be a major Federal action 
significantly affecting the quality of the 
human environment. 

The BER and EA adequately consider 
potential impacts of the proposed 
project on resources. REA has 
determined that the proposed project 
will not be located in a 100- or 500-year 
floodplain, in wetlands, or on important 
farmlands. REA has also determined 
that no properties listed or eligible for 
listing in the National Register of 
Historic Places are located within the 
project area and the project will not 
affect federally listed threatened or 
endangered species or their habitats. 

This project is an alternative to a 
transmission line that would have 
connected the Seminole Plant to Ft. 
White and Suwannee as described in 
the Seminole FEIS as route 3. It will 
lessen the environmental impact of the 
transmission line construction proposed 
in the FEIS by eliminating construction 
of 106 km (66 mi) of 230 kV double 
circuit and 101 km (63 mi) of 230 kV 
single circuit line. REA determined that 
the project proposed in the BER is the 
best alternate environmentally because 





27578 


it meets with a minimum environmental 
impacts. 

This program is listed in the Catalog 
of Federal Domestic Assistance as 
10.850—Rural Electrification Loans and 
Loan Guarantees. 

Dated: June 17, j1982. 

Harold V. Hunter, 

Administrator. 

[FR Doc. 82-17136 Filed 6-24-82; 8:45am] . 
BILLING CODE 3410-15-M 


Soil Conservation Service 


Critical Area Treatment RC&D 
Measures, New Hampshire; Finding of 
No Significant Impact 

AGENCY: Soil Conservation Service, 
USDA. 

ACTION: Notice of a finding of no 
significant impact. 


SUMMARY: Pursuant to section 102(2)(C) 


of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that environmental impact 
statements are not being prepared for 
certain Critical Area Treatment RC&D 
Measures in New Hampshire. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Richard L. Porter, State 
Conservationist, Soil Conservation 
Service, Federal Building, Box G, 
Durham, New Hampshire, 03824; 
telephone 603-868-7581. 


SUPPLEMENTARY INFORMATION: The 
environmental assessments of these 
types of federally assisted actions 
indicate that the projects will not cause 
significant local, regional, or national 
impacts on the environment. As a result 
of these findings, Mr. Richard L. Porter, 
State Conservationist, has determined 
that the preparation and review of 
environmental impact statements are 
not needed for these projects if the 
planned action and impacts are 
substantially as described in the finding 
of no significant impact for Critical Area 
Treatment RC&D Measures, New 
Hamphsire. 

The measures concern a plan for 
critical area treatment. The planned 
works of improvement include soil and 
water conservation practices to stabilize 
eroding areas. Practices include surface 
water control structures, subsurface 
drainage, riprap, streambank 
stabilization, and vegetation 
establishment including lime, fertilizer, 
and mulch. 


The Notice of a Finding of No ° 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency, and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. The basic data developed 
during the environmental assessments 
are on file and may be reviewed by 
contacting Mr. Richard L. Porter. 

No administrative action on 
implementation of the proposal will be 
initiated until July 26, 1982. 

Dated: June 10, 1982. 

Richard L. Porter, 

State Conservationist. : 
(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program. Office of 
Management and Budget Circular No. A-95 
regarding State and local Clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable) 

[FR Doc. 82-17154 Filed 6-24-82; 6:45 am] 

BILLING CODE 3410-01-M 


Lower Birch Creek Watershed, 
Montana; Finding of No Significant 
Impact 

AGENCY: Soil Conservation Service, 
USDA. 

ACTION: Notice of a finding of no 
significant impact. 


SUMMARY: Pursuant to section 102(2)(C) 


of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Lower Birch Creek Watershed, Pondera 
County, Montana. 
FOR FURTHER INFORMATION CONTACT: 
Van K Haderlie, State Conservationist, 
Soil Conservation Service, P.O. Box 970, 
Bozeman, Montana 59715; telephone 
406-587-5271 Ext. 4322. 
SUPPLEMENTARY INFORMATION: The 
environmental evaluation of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Van K Haderlie, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns a plan for 
agricultural water management- 
irrigation, and watershed protection. 
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Planned works of improvement include 
the installation of a system management 
plan, approximately 59 turnout 
measuring structures, repairing or 
replacing 23 Canal structures, and 
accelerated technical assistance to 5,000 
irrigated acres. 

The Notice of a Finding of No 
Significant Impact (Notice) and 
Environmental Assessment (EA) has 
been forwarded to the Environmental 
Protection Agency, and sent to various 
federal, state, and local agencies and 
interested parties. A limited number of 
copies of the Notice and EA are 
available to fill single copy requests at 
the above address. Basic data developed 
during the evironmental evaluation are 
on file and may be reviewed by 
contacting Wallace A. Jolly. 

No administrative action on 
implementation of the proposal will be 
taken until July 26, 1982. 


(Catalog of Federal Domestic Assistance 

Program No. 10.904, Watershed Protection 

and Flood Prevention Program. Office of 

Management and Budget Circular A-95 

regarding state and local clearinghouse 

review of federal and federally assisted 

programs and projects is applicable) 
Dated: June 15, 1982. 

Glen H. Loomis, 

Acting State Conservationist. 

[FR Doo. 82-17005 Filed 6-24-82; 8:45 am] 

BILLING CODE 3410-16-M 


COMMISSION ON CIVIL RIGHTS 


Ohio Advisory Committee; Agenda and 
Notice of Open Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Ohio Advisory 
Committee to the Commission will 
convene at 10:00a and will end at 3:00p, 
on July 24, 1982, at the Holiday Inn— 
Riverview, 141 North Summit Street, 
Toledo, Ohio, 43604. The purpose of this 
meeting is to report on the Regional SAC 
Conference held July 7-9, 1982, discuss 
items for the National SAC Chairperson 
Conference in September and update the 
Hispanic equal educational 
opportunities activities in Northwest 
Ohio. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Henrietta H. Looman, 1222 
Woodland Avenue, North West, Canton, 
Ohio, 44703, (216) 454-2278 or the 
Midwestern Regional Office, 230 South - 
Dearborn Street, 32nd Floor, Chicago, 
Illinois, 60604, (312) 353-7479. 
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The meeting will be conducted 
pursuant to the provisions of the Rules 
and regulations of the Commission. 

Dated at Washington, D.C., June 22, 1982. 
John L. Binkley, 

Advisory Committee Management Officer. 
(FR Doc. 82-17204 Filed 6-24-82; 8:45 am} 
BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 
{Order No. 194] 


Approval for Expansion of Foreign- 
Trade Zone No. 40, Cleveland, Ohio 


Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
and the Foreign-Trade Zones Board 
Regulations (15 CFR Part 400), the 
Foreign-Trade Zones Board (the Board) 
adopts the following order: 

Whereas, the Cleveland-Cuyahoga 
County Port Authority, Grantee of 
Foreign-Trade Zone No. 40 in Cleveland, 
has applied to the Board for authority to 
expand its general-purpose zone to 
include a site in Brook Park, Ohio, 
adjacent to Cleveland Hopkins 
International Airport and within the 
Cleveland Customs port of entry; 

Whereas, the application was 
accepted for filing on December 1, 1981, 
and notice inviting public comment was 
given in the Federal Register on 
December 9, 1981 (46 FR 60227); 

Whereas, an examiners committee 
has investigated the application in 
accordance with the Board's regulations 
and recommends approval; 

Whereas, the expansion is necessary 
to provide zone services to new tenants 
whose operations cannot be 
accommodated within existing zone 
space; and 

Whereas, the Board has found that the 
requirements of the Foreign-Trade 
Zones Act, as amended, and the Board's 
regulations are satisfied, and that 
approval of the application is in the 
public interest; 

Now, Therefore, the Board hereby 
orders: 

That the Grantee is authorized to 
expand its zone in accordance with the 
application filed December 1, 1981. The 
Grantee shall notify the Executive 
Secretary of the Board for approval prior 
to the commencement of any 
manufacturing operations not mentioned 
in the application. The authority given in 
this Order is subject to settlement 
locally by the District Director of 
Customs and the District Army Engineer 
regarding compliance with their 


respective requirements relating to 
foreign-trade zones. 

Signed at Washington, D.C., this 18th day 
of June 1982. 
Malcolm Baldrige, 
Secretary of Commerce, Chairman and 
Executive Officer, Foreign-Trade Zones 
Board. 
{FR Doc. 82-17245 Filed 6-24-82; 8:45 am] 
BILLING CODE 3510-25-M 


international Trade Administration 


Subcommittee on Export 
Administration of the President's 
Export Council; Meeting 


AGENCY: International Trade 
Administration, Commerce. 


SUMMARY: In accordance with section 
10({a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1976), 
notice is hereby given that a meeting of 
the Subcommittee on Export 
Administration of the President's Export 
Council will be held on Wednesday, July 
21, 1982. 

The Subcommittee on Export 
Administration was initially established 
on June 1, 1976. Executive Order 12258 
of December 31, 1980, continued the 
Subcommittee until December 31, 1982. 

The Subcommittee provides advice on 
matters pertinent to those portions of 
the Export Administration Act of 1979 
which deal with United States policies 
of encouraging trade with all countries 
with which the United States has 
diplomatic or trading relations, and of 
controlling trade for national security 
and foreign policy reasons. 


Time and Place 


The meeting will take place from 8:30 
a.m, to 11:45 a.m., July 21, 1982, at the 
San Francisco Airport Hilton Hotel. The 
meeting is open to the public. 


Agenda 

Chairman's Report by David C. Scott 

Status Report by Chairman of the Ad Hoc 
Working Groups 

Question and Comment Session with the 
Public 


FOR FURTHER INFORMATION CONTACT: 
Ms. Debbie Kappler, Office of the 
Assistant Secretary for Trade 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230 
(202/377-1455) or Ms. Elizabeth 
Maatsch, President's Export Council, 
Room 3213 (202/377-1125). 


Dated: June 21, 1982. 
Lawrence J. Brady, 
Assistant Secretary for Trade Administration. 
(FR Doc. 82~17283 Filed 6-24-82; 8:45 am] 
BILLING CODE 3510-25-M 


National Bureau of Standards — 


Revision to Federal Information 
Processing Standard 32, Character 
Sets for Optical Character Recognition 
(OCR) 

Under the provisions of Pub. L. 89-306 
(79 Stat. 1127; 40 U.S.C. 759(f)) and 
Executive Order 11717 (38 FR 12315, 
dated May 11, 1973), the Secretary of 
Commerce (Secretary) is authorized to 


. establish uniform Federal automatic 


data processing standards. On June 18, 
1981, notice was published in the 
Federal Register (46 FR 31913-31915) 
that a revision to Federal Information 
Processing Standard 32, Character Sets 
for Optical Character Recognition 
(OCR), was being proposed for Federal 
use. Interested parties were invited to 
submit written comments concerning 
this proposed standard to the National 
Bureau of Standards (NBS). 

The written comments submitted by 
interested parties and other material 
available to the Department relevant to 
this proposed revision were reviewed by 
NBS. On the basis of this review, NBS 
recommended to the Secretary his + 
approval of the revised standard as a 
Federal Information Processing 
Standard (FIPS), and prepared a 
detailed justification document for the 
Secretary's review in support of that 
recommendation. The purpose of this 
notice is to announce that the Secretary 
has approved this revised standard as a 
FIPS, and that the standard shall be 
published as FIPS Publication 32-1. The 
provisions of the revised standard are 
effective on June 25, 1982. 

The detailed justification document 
which was presented to the Secretary, 
and which includes an analysis of the 
written comments received, is part of 
the public record and is available for 
inspection and copying in the 
Department's Central Reference and 
Records Inspection Facility, Room 6628, 
Main Commerce Building, 14th Street 
between Constitution Avenue and E 
Street, NW., Washington, D.C. 20230. 

The objective of this revised standard 
is to improve the automatic reading of 
printed data for entry into ADP systems. 
This revised standard adopts three 
approved voluntary industry standards 
for optical character recognition and 
magnetic ink character recognition 
character sets. This revised standard 
supersedes FIPS 32 in its entirety. 





The approved FIPS contains two 
portions: (1) An announcement portion 
which provides information concerning 
the applicability, implementation, and 
maintenance of the standard and (2) a 
specifications portion which deals with 
the technical requirements of the 
standard. Only the announcement 
portion of the standard is provided in 
this notice. With certain qualifications 
noted in the announcement portion, this 
FIPS represents the adoption of 
American National Standards X3.17- 
1981, Character Set for Optical 
Character Recognition (OCR-A), X3.49- 
1975, Character Set for Optical 
Character Recognition (OCR-B), and 
X3.2-1970 (R1976), Print Specifications 
for Magnetic Ink Character Recognition 
(MICR). 

By arrangement with the American 
National Standards Institute, interested 
parties may purchase copies of this 
revised standard, including the 
specifications portion, from the National 
Technical Information Service (NTIS). 
Specific ordering information from NTIS 
for this revised standard is set out in the 
Where to Obtain Copies section of the 
announcement portion of the standard. 

Persons desiring further information 
about this revised standard may contact 
Mr. Thomas Bagg, System Components 
Division, Center for Computer Systems 
Engineering, Institute for Computer 
Sciences and Technology, National 
Bureau of Standards, Washington, D.C. 
20234, (301) 921-3723. 


Dated: June 22, 1982. 
Ernest Ambler, 
Director. 


Federal Information Processing Standards 
Publication 32-1 


Announcing the Standard for Character Sets 
for Optical Character Recognition (OCR) 


Federal Information Processing Standards 
Publications are issued by the National 
Bureau of Standards pursuant to section 
111(f}(2) of the Federal Property and 
Administrtative Services Act of 1949, as 
amended, Pub. L. 89-306 (79 Stat. 1127), 
Executive Order 11717 (38 FR 12315, dated 
May 11, 1973) and Part 6 of Title 15 Code of 
Federal Regulations (CFR). 

Name of Standard. Character Sets for 
Optical Character Recognition (OCR) (FIPS 
PUB 32-1). 

Category of Standard. Hardware Standard, 
Character Recognition. 

Explanation. This standard prescribes 
standard sets of printed graphic shapes and 
sizes to be used in Optical Character 
Recognition (OCR) systems employed by 
Federal agencies. This revised standard 
supersedes FIPS 32 in its entirety. 

Approving Authority. Secretary of 
Commerce. 

Maintenance Agency. U.S. Department of 
Commerce, National Bureau of Standards 


(Institute for Computer Sciences and 
Technology). 

Cross Index. Standards required to 
implement this FIPS PUB: 

a. ANS X3.2-1970 (R1976), American 
National Standard for Print Specifications 
for Magnetic Ink Character Recognition 
(MICR E-13B). 

b. ANS BSR X3.17-1981, American 
National Standard for Character Set for 
Optical Character Recognition (OCR-A). 

c. ANS X3.49-1975, American National 
Standard Character Set for Optical 
Character Recognition (OCR-B). 


Related Documents 


a. Federal Information Processing 
Standards Publication (FIPS PUB) 89, Optical 
Character Recognition (OCR) Character 
Positioning. 

b. Federal Information Processing 
Standards Publication (FIPS PUB) 90, 
Guideline for Optical Character Recognition 
(OCR) Print Quality. 

c. Federal Information Processing 
Standards Publication (FIPS PUB) 85, Optical 
Character Recognition (OCR) Inks. 

d. Federal Information Processing 
Standards Publication (FIPS PUB) 40, 
Guideline for Optical Character Recognition 
Forms. ° 

e. Federal Information Processing 
Standards Publication (FIPS PUB) 1-1, Code 
for Information Interchange. 

f. Federal Information Processing 
Standards Publication (FIPS PUB) 15, Subsets 
of the Standard Code for Information 
Interchange. 

g. American National Standard BSR 
X3.93M-1981, American National Standard 
for Optical Character Recognition (OCR) 
Character Positioning. 

h. ANS X3.86-1980, American National 
Standard for Optical Character Recognition 
(OCR) Inks. 

i. ANS X3.4-1977, American National 
Standard for Code for Information 
Interchange (ASCII). 

Applicability. This standard is applicable 
to Optical Character Recognition (OCR) 
systems utilizing any part or all of the 
character sets contained herein when used in 
data entry systems. However, when data or 
information is being prepared using OCR 
techniques for the purposes of the 
interchanging information, the appropriate 
graphic or control characters of FIPS PUB 1- 
1, Code for Information Interchange, or an 
appropriate subset as defined in FIPS PUB 15, 
Subsets of the Standard Code for Information 
Interchange, shall be used for such 
interchange. 

Specifications. This standard specifies the 
shapes and sizes of printed characters 
designed to be automatically recognized by 
optical means. These characters are 
contained in three sets, designated as OCR- 
A, OCR-B, and MICR E-13B. MICR E-13B is 
intended for automated recognition by 
magnetic means. Optical recognition 
techniques applied to MICR E-13B characters 
under certain conditions can achieve higher 
recognition rates and can tolerate greater 
character skew. The number of characters to 
be employed and the sets from which they 
are selected shall be determined by the 
requirements of each application. 
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This standard adopts in whole, or that part 
indicated, ANS proposed BSR X3.17-1981, 
Character Set for Optical Character 
Recognition (OCR-A) , ANS X3.49-1975, 
Character Set for Optical Character 
Recognition (OCR-B) (with the additional 
requirements as explained in the 
Applicability section), and ANS X3.2-1970 
(R1976), Print Specifications for Magnetic Ink 
Character Recognition (MICR) except 
Sections 5, 11, the Appendix, and related 
illustrations of X3.2-1970 (R1976)) by 
incorporating them into this standard by 
reference. 


In addition, the following specifications 
apply to MICR Read Optically: 

1. Character Skew—The maximum 
allowable character skew for MICR E-13B 
read optically is +3.0 degrees, measured 
from a line which is perpendicular to the 
average bottom edge of characters, excluding 
special symbols 3 and 4. Note that the 
American National Standard X3.2-1970 
(R1976), Print Specifications for Magnetic Ink 
Characters, limits the maximum character 
skew to +1.5 degrees for magnetic ink 
character recognition applications (see Figure 
18 of X3.2~1970 (R1976)). 

2. Relationship to the American Standard 
Code for Information Interchange (ASCII) 
Code Table—The encoding of the MICR E- 
13B numerals and their placement is in 
accordance with the ASCII Code Table. The 
placement of these and of the four special 
symbols is shown in Table 1. 

Qualifications. A family of related 
standards is required in order to describe the 
full set of character shapes, sizes, and 
performance characteristics necessary for a 
complete operational OCR system. This 
standard is a member of such a family. Other 
standards in the family cover OCR Forms, 
OCR Inks, OCR Character Positioning, and 
OCR Print Quality (see Related Documents 
section). 

Special Information. This Federal 
Information Processing Standard Publication 


_ (FIPS PUB) 32-1, Character Sets for Optical 


Character Recognition (OCR), is issued to 
reflect revisions in the two American © 
National Standards for OCR upon which it is 
based, and to include a MICR character set to 
meet unique needs of certain Federal 
agencies which process large volumes of 
MICR encoded financial documents. 

Specific differences between the original 
FIPS PUB 32 and this revision are: 

a. The inclusion of graphic shapes for 11 
special characters of OCR-A, which extends 
the character set to accommodate the full 
code table of the ASCII (American Standard 
Code for Information Interchange), as 
provided in FIPS PUB 1-1 which adopts 
American National Standard X3.4-1977 
except for two diacritic marks and the 
underline which are not used in OCR-A 
systems as stand-alone symbols. 

b. The addition of three monetary shapes 
and the deletion of four punctuation 
characters of OCR-B, as reflected in 
American National Standard X3.2-1970 
(R1976). This is a special set normally used in 


_ conjunction with MICR installations. 


Implementation. The earlier version of this 
standard (FIPS PUB 32) became effective on 





Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Notices 


December 1, 1974. This revised version 
becomes effective on the date of the 
announcement of its approval, by the 
Secretary of Commerce, in the Federal 
Register. 

All applicable equipment or services 
ordered on or after the date of this FIPS PUB 
must be in conformance with this standard 
unless a waiver has been obtained in 
accordance with the procedure described 
below. 

Exceptions to this standard are made in the 
following cases: 

a. For equipment installed or on order prior 
to the effective date of this standard. 

b. Where procurement actions are in the 
solicitation phase (i.e., Requests for Proposals 


or Invitations for Bids have been issued) prior 
to the effective date of this standard. 

Waivers. Heads of agencies may waive the 
provisions of the implementation schedule. 
Proposed waivers relating to procurement of 
non-conforming equipment or the use of non- 
conforming character sets will be coordinated 
in advance with the National Bureau of 
Standards. Letters should be addressed to the 
Secretary of Commerce. They should 
describe the nature of the waiver and set 
forth the reasons therefor. 

Forty-five days should be allowed for 
review and response by the National Bureau 
of Standards. The waiver is not to be 
efffective until a reply is received from the 
National Bureau of Standards; however, the 
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final decision for the granting of a waiver is a 
responsibility of the agency head. 

Where to Obtain Copies. Copies of this 
publication are for sale by the National 
Technical Information Service, U.S. 
Department of Commerce, Springfield, VA 
22161. (Sale of the included specifications 
document is by arrangement with the 
American National Standards Institute.) 
When ordering, refer to Federal Information 
Processing Standards Publication 32-1 (FIPS 
PUB 32-1), and title. Payment may be made 
by check, money order, purchase order, credit 
card, or deposit account. 


BILLING CODE 3510-CN-M 





Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Notices 


anise 
efeboloy TT tet] 
Poet cloak Ae 


Table 1 
Correspondence Between MICR E-13B Characters and the ASCII Code Table 


[FR Doc. 82-17218 Filed 6-24-82; 8:45 am] 
BILLING CODE 3510-CN-C 
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‘ National Oceanic and Atmospheric 
Administration 


Deep Seabed Mining; Receipt of 
Application for Exploration License 


AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 


_ ACTION: Notice of receipt of application 
for deep seabed mining exploration 
license. 


SUMMARY: Pusuant to section 116{a) of 
the Deep Seabed Hard Mineral 
Resources Act and 15 CFR 970.212(a), 
which was published at 46 FR 45901, 
September 15, 1981, notice is hereby 
given that the National Oceanic and 
Atmospheric Administration (NOAA) 
received, on February 18, 1982, two 
applications from Ocean Mining 
Associates (OMA), Box 2, Gloucester 
Point, Virginia 23062, for licenses to 
conduct seabed mining exploration 
activities in the Northeastern Equatorial 
Pacific Ocean within the seabed area 
generally known as the Clarion- 
Clipperton Fracture Zone. Subject to 15 
FR 970.902, which excludes certain 
information from public disclosure, 
interested persons will be permitted to 
examine the materials relevant to these 
applications and may submit written 
comments to NOAA, 


DATES: Comments on the applications 
should be submitted to NOAA on or 
before August 24, 1982. 


appress: An original and 5 copies of 
any comments should be addressed to: 
Office of Ocean Minerals and Energy, 
National Oceanic and Atmospheric 
Administration, Suite 410, Page 1 
Building, 2001 Wisconsin Avenue, NW., 
Washington, D.C. 20235. 

In addition, a copy of these comments 
should be sent to OMA at the address 
listed in the SUMMARY section of this 
notice. 


FOR FURTHER INFORMATION CONTACT: 

Laurence J. Aurbach or Peter J. Bautz, 

Office of Ocean Minerals and Energy, 

National Oceanic and Atmospheric 

Administration, Suite 410, Page.1 

Building, 2001 Wisconsin Avenue, NW., 

Washington, D.C. 20235, (202) 653-7695. 
Dated: June 25, 1982. 

Francis J. Balint, 

Director, Office of Information and 

Management Services. 

{FR Doc. 82~17226 Filed 6-24-82; 8:45 am] 


BILLING CODE 3510-12-M 


Deep Seabed Mining; Receipt of 
Application for Exploration License 
AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 

Action: Notice of receipt of application 
for deep seabed mining exploration 
license. 


SUMMARY: Pursuant to section 1116(a) of 


the Deep Seabed Hard Mineral 
Resources Act and 15 CFR 970.212(a), 
which was published at 46 FR 45901, 
September 15, 1981, notice is hereby 
given that the National Oceanic and 
Atmospheric Administration (NOAA) 
received on February 18, 1982, four 
applications from Ocean Management, 
Inc. (OMI), One New York Plaza, New 
York, New York 10004, for licenses to 
conduct deep seabed mining exploration 
activities in the Northeastern Equatorial 
Pacific Ocean within the seabed area 
generally known as the Clarion- 
Clifferton Fracture Zone. Subject to 15 
CFR 970.902, which excludes certain 
information from public disclosure, 
interested persons will be permitted to 
examine the materials relevant to these 
applications and may submit written 
comments to NOAA. 


DATE: Comments on the applications 
should be submitted to NOAA on or 
before August 24, 1982. 


ADDRESS: An original and 5 copies of 
any comments should be addressed to: 
Office of Ocean Minerals and Energy, 
National Oceanic and Atmospheric 
Administration, Suite 410, Page 1 
Building, 2001 Wisconsin Avenue, NW., 
Washington, D.C. 20235 

In addition, a copy of these comments 
should be sent to OMI at the address 
listed in the SUMMARY section of this 
notice. 


FOR FURTHER INFORMATION CONTACT: 

Laurence J. Aurback or Peter J. Bautz, 

Office of Ocean Minerals and Energy, 

National Oceanic and Atmospheric 

Administration, Suite 410, Page 1 

Building, 2001 Wisconsin Avenue, NW., 

Washington, D.C. 20235, (202) 653-7695. 
Dated: June 25, 1982. 

Francis J. Balint, 

Director, Office of Information and 

Management Services. 

[FR Doc. 82-1727 Filed 6-24-82; 8:45 am] 

BILLING CODE 3510-12-M 


Deep Seabed Mining; Receipt of 
Application for Exploration License 
AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 


ACTION: Notice of receipt of application 
- deep seabed mining exploration 
cense. 


SUMMARY: Pursuant to section 116{a) of 
the Deep Seabed Hard Mineral 
Resources Act and 15 CFR 970.212{a), 
which was published at 46 FR 45901, 
September 15, 1981, notice is hereby 
given that the National Oceanic and 
Atmospheric Administration (NOAA) 
received, on February 17 and March 12, 
1982, two applications from the 
Kennecott Consortium (KCON), Ten 
Stamford Forum, Stamford, Connecticut 
06904, for licenses to conduct deep 
seabed mining exploration activities at 
two sites in the Northeastern Equatorial 
Pacific Ocean within the seabed area 
generally known as the Clarion- 
Clipperton Fracture Zone. Subject to 15 
CFR 970.902, which excludes certain 
information from public disclosure, 
interested persons will be permitted to 
examine the materials relevant to these 
applications and may submit written 
comments to NOAA. 

DATE: Comments on the applications 
should be submitted to NOAA on or 
before August 24, 1982. 

appress: An original and 5 copies of 
any comments should be addressed to: 
Office of Ocean Minerals and Energy, 
National Oceanic and Atmospheric 
Administration, Suite 410, Page 1 
Building, 2001 Wisconsin Avenue, NW., 
Washington, D.C. 20235. 

In addition, a copy of these comments 

should be sent to KCON at the address 
listed in the SUMMARY section of this 
notice. 
FOR FURTHER INFORMATION CONTACT: 
Laurence J. Aurbach or Peter J. Bautz, 
Office of Ocean Minerals and Energy, 
National Oceanic and Atmospheric 
Administration, Suite 410, Page 1 
Building, 2001 Wisconsin Avenue, NW.., 
Washington, D.C. 20235, (202) 653-7695. 

Dated: June 25, 1982. 

Francis J. Balint, 

Director, Office of Information and 
Management Services. 

[FR Doc. 82~17228 Filed 6-24-82; 8:45 am] 
BILLING CODE 3510-12- 


Deep Seabed Mining; Receipt of 
Application for Exploration License 
AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 

ACTION: Notice of receipt of application 
for deep seabed mining exploration 
license. 


SUMMARY: Pursuant to section 116(a) of 
the Deep Seabed Hard Mineral 





27584 


Resources Act and 15 CFR 970.212(a), 
which was published at 46 FR 45901, 
September 15, 1981, notice is hereby 
given that the National Oceanic and 
Atmospheric Administration (NOAA) 
received, on January 27, 1982, two 
applications from Ocean Minerals 
Company (OMCO), 465 N. Bernardo 
Avenue, Mountain View, California 
94043, for licenses toconduct deep _ 
seabed mining exploration activities at 
two sites in the Northeastern Equatorial 
Pacific Ocean within the seabed 
generally known as the Clarion- 
Clipperton Fracture Zone. Subject to 15 
CFR 970.902, which excludes certain 
information from public disclosure, 
interested persons will be permitted to 
examine the materials relevant to these 
applications and may submit written 
comments to NOAA. 

DATES: Comments on the applications 
should be submitted to NOAA on or 
before August 24, 1982. 

appress: An original and 5 copies of 
any comments should be addressed to: 
Office of Ocean Minerals and Energy, 
National Oceanic and Atmospheric 
Administration, Suite 410, Page 1 
Building, 2001 Wisconsin Avenue, NW., 
Washington, D.C. 20235. 

In addition, a copy of these comments 
should be sent to OMCO at the address 
listed in the SUMMARY section of this 
notice. 

FOR FURTHER INFORMATION CONTACT: 
Laurence J. Aurbach or Peter J. Bautz, 
Office of Ocean Minerals and Energy, 
National Oceanic and Atmospheric 
Administration, Suite 410, Page 1 
Building, 2001 Wisconsin Avenue, NW., 
Washington, D.C. 20235, (202) 653-7695. 


Dated: June 25, 1982. 
Francis J. Balint, 
Director, Office of Information and 
Management Services. 
[FR Doc. 82-17229 Filed 6-24-82; 8:45 am] 
BILLING CODE 3510-12-M 


Issuance of Permit 


On May 17, 1982, Notice was 
published in the Federal Register (47 FR 
21118) that an application had been filed 
with the National Marine Fisheries 
Service by Mr. Michael Graybill, Oregon 
Institute of Marine Biology, University 
of Oregon, Charleston, Oregon 97420 for 
a Scientific Research Permit to take 
harbor seals (Phoca vitulina) by 
potential harassment. 

Notice is hereby given that on June 18, 
1982, the National Marine Fisheries 
Service issued a Scientific Research 
Permit as authorized by the provisions 
of the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361-1407), to Mr. 


Michael Graybill subject to certain 

conditions set forth therein. 

The Permit is available for review in 
the following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 Whitehaven Street, NW., 
Washington, D.C.; and 

Regional Director, National Marine 
Fisheries Service, Northwest Region, 
7600 Sand Point Way, NE., BIN 
C15700, Seattle, Washington 98115. 
Dated: June 18, 1982. 

Richard B. Roe, 

Acting Director, Office of Marine Mammals 

and Endangered Species, National Marine 

Fisheries Service. 

[FR Doc. 82-17255 Filed 6-24-82; 8:45 am] 

BILLING CODE 9510-22-M 


North Pacific Fishery Management 
Council its Scientific and Statistical 
Committee and its Advisory Panel; 
Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA. 
SUMMARY: The North Pacific Fishery 
Management Council, established by 
section 302 of the Magnuson Fishery 
Conservation and Management Act 
(Pub. L. 94-265), has established a 
Scientific and Statistical Committee 
(SSC) and an Advisory Panel (AP) to 
assist the Council in carrying out its 
responsibilities under the Act. The 
Council, its SSC and AP will hold 
separate public meetings. 
DATES: The Council meeting will 
convene at approximately 9 a.m., on 
Wednesday, July 21, 1982, in the Aft 
Deck of the Hotel Captain Cook, 
Anchorage, Alaska, and will adjourn on 
Thursday, July 22, 1982, at 
approximately 5 p.m. The SSC meeting 
will convene on Monday, July 19, 1982, 
at approximately 1:30 p.m., and will 
adjourn on Tuesday, July 20, 1982, at the 
Council’s Headquarter’s Conference 
Room, 333 West Fourth Avenue, Suite 
32, Anchorage. The AP meeting will 
convene on Tuesday, July 20, 1982, at 
approximately 9 a.m., and will adjourn 
at approximately 5 p.m., in the 
Adventure Room of the Hotel Captain 
Cook. The meetings may be lengthened 
or shortened depending upon progress 
on the agenda. 
Proposed Agenda 

Council—A detailed agenda will be 
sent to the public around July 6, 1982. 
The Council will hear reports on 
domestic and foreign fisheries, 
enforcement and surveillance and joint 
venture operations. 

The Council will also review proposed 
revisions to the Bering/Chuckchi Sea 
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Herring Fishery Management Plan 
(FMP); discuss “housekeeping” 
amendments to remove inconsistencies 
between State and Federal Tanner crab 
regulations, and discuss a draft 
amendment to establish a fishery 
development zone north of Unimak 
Pass. The Council will also take final 
action on the Alaska Longline 
Fishermen's Association proposal in the 
Gulf of Alaska Groundfish Amendment 
11, to establish an exclusive hook and 
line fishery for sablefish and discuss the 
status of pollock in the Gulf of Alaska. 
The Council will confer with the halibut 
limited entry study contractor to reduce 
the number of options to be studied for 
the remainder of the contract and may 
also consider applications from ships of 
foreign nations and various contract. 
SSC and AP. Same as Council. 


FOR FURTHER INFORMATION: North 
Pacific Fishery Management Council, 
333 West Fourth Avenue, Suite 32, 
Anchorage, Alaska 99501, Telephone: 
(907) 274-4563. 

Dated: June 21, 1982. 
Jack L. Falls, 


Chief, Administrative Support Staff, National 
Marine Fisheries Service. 


[FR Doc. 82~17253 Filed 6-24-82; 8:45 am] 
BILLING CODE 3510-22-M 


National Telecommunications and 
Information Administration 


International Standards; Issues and 
implications for the 80’s; Meeting 


AGENCY: National Telecommunications 
and Information Administration, 
Commerce. 


ACTION: Notice of meeting. 


sumMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming workshop on International 
Standards—Issues and Implications for 
the 80's. This two-day workshop for 
interested industry and government 
representatives will focus on current 
and future international standards 
activities and their impact on: Common 
Carriers, Telecommunications Users, 
and Equipment Manufacturers. The 
standardization process in the United 
States and im International CCITT Study 
Groups will be described. Other major 
relevant international and regional 
standards activities (e.g., ISO, CEPT) 
will be summarized. The impact of these 
international standards efforts on U.S. 
industry and government organizations 
will be addressed. Motives and methods 
for participating in national and 
international CCITT working groups will 
be presented. Specific issues to be 
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discussed include: Integrated Services 
Digital Network (ISDN), Open Systems 
Interconnection (OSI), New Services 
(e.g., Teletex, Videotex, etc.), Signalling 
Systems, and Facsimile. Registrations 
are requested by mail or phone by June 
29, 1982. 

DATES: july 21, 1982, 8:30 a.m. to 5:30. 
p.m.; July 22, 1982, 8:30 a.m. to 5:30 p.m. 
ADDRESS: U.S. it of Commerce 


Departmen’ 
Laboratories, 325 Broadway, Boulder, 
co. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Joseph A. Hull, National 
Telecommunications and Information 
Administration, Institute for 
Telecommunication Sciences (2.1), 325 
Broadway, Boulder, CO (303/497-5136). 
Charles M. Rush, 

Acting Director, Institute for 
Telecommunication Sciences. 

[FR Doc. €2~16841 Filed 6-24-82; 8:45 am] 

BILLING CODE 3510-60-M 


[Docket No. 2622-112] 


Public Telecommunications Services 
Grant Program; Request for Proposals 
and Policy Statement 

AGENCY: National Telecommunications 
and Information Administration (NTIA), 
Commerce. 

ACTION: Request for proposals and 
policy statement. 


SUMMARY: NTIA, through its Satellite 
Applications Program, announces that it 
is seeking proposals from nonprofit, 
non-Federal entities to “assist in market 
aggregation, technology transfer, and 
possible development of dcmestic * * * 
public satellite services.” Presidential 
Directive 42 (PD-42). Applications must 
be filed with NTIA on or before July 28, 
1982. It is anticipated that 
approximately $650,000 will be awarded 
in the form of grants. 

In issuing this request for proposals 
for Public Telecommunications Services 
(PTS) grants, NTIA is also announcing 
several policy changes ing the 
eligibility of applicants and proposals, 
the evaluative criteria, the method of 
evaluation and the preferences 
(priorities) which NTIA will give to 
applicants, NTIA's decision to make a 
grant award will be based on: the degree 
of innovation shown by the applicant; 
the efficiency (cost effectiveness) of the 
proposed project; and the likelihood of 
continued operation after the end of the 


The Administrator will retain the 
complete discretion to make final . 
evaluations of the applications and to 


make grant recommendations to the 
Department of Commerce (Department). 
NTIA will only accept applications from 
nonprofit organizations and no longer 
requires that applications proposed 
national or regional projects. 
AUTHORITY: NITA derives its authority 
en 
National Civil Space Policy as contained 
in PD-42, and the Federal Grant and 
Cooperative Agreement Act of 1977 
(Pub. L. No. 95-224). 

DATE: All applications must be 
submitted by July 28, 1982. Since this 
grant activity is now subject to the 
provisions of Office of Management and 
Budget Circular A-95, applicants must 
also file a copy of their PTS application 
with the appropriate A-95 
clearinghouse(s) by July 28, 1982. NTIA 
expects to make awards by September 
30, 1982. 

FURTHER INFORMATION : Persons desiring 
further information concerning the 
application process or desiring to obtain 
an application kit should contact: Robert 
H. Fleming, Satellite Applications 
Program Manager (Acting), NTIA/DOC, 
Main Commerce, Room 4720, 
Washington, DC 20230. Telephone: (202) 
377-1895. 

SUPPLEMENTARY INFORMATION: 


L Request for Proposals. 

NTIA's Satellite Applications Program 
is now seeking proposals for projects to 
“assist in market aggregation, 
technology transfer, and possible 
development of domestic * * * public 
satellite services.” PD-42. NTIA intends 
to award approximately $650,000 in the 
form of PTS grants to one or more 
organizations on or about September 30, 


1982. 

Eligibility: To be eligible to obtain a 
PTS grant an organization must: (1) be a 
non-Federal and nonprofit entity 
(including State and local governments 
and their national or regional 
organization); and (2) propose a project 
to “assist in market aggregation, 
technology transfer, (or) possible 
development of domestic * * * public 
satellite services.” PD-42. For example, 
applicants for PTS grants may propose 
various methods of offering 
opportunities for training, 
teleconferencing, education, information 
dissemination, electronic publishing, 
broadcast document distribution, and 
other services to a wide variety of 
public service entities, including 
Federal, State and local government 
agencies, and other public service 
organizations. PTS funds are not 
available for the of 


programming or the distribution of 
sectarian programming. 


Applications: Applicants must file 
proposals on NTIA approved 
application forms with a narrative 
description of the proposed project by 
July 28, 1982.’ Applicants may obtain 
application forms and instructions for 
preparing the narrative from: Robert H. 
Fleming, Satellite Applications Program 
Manager (Acting), NTIA/DOC, Main 
Commerce, Room 4720, Washington, DC 
20230. Telephone: (202) 377-1895. 
Eligible organizations which have 
current grant applications on file with 
NTIA under the Public 
Telecommunications Facilities Program 
(PTFP) need only file a letter requesting 
NTIA to consider its PTFP application 
under the Satellite Applications Program 
concurrently with its consideration 
under the PTFP. All such letters must be 
filed by July 28, 1982, with: Robert H. 
Fleming, Satellite Applications.Program 
Manager (Acting), NTIA/DOC, Main 
Commerce, Room 4720, Washington, DC 
20230. 


Il. Policy Statement 


During the decades of the 1960's and 
1970's, the National Aeronautics and 
Space Administration organized and co- 
sponsored a number of experiments and 
demonstrations of the use of 
communications satellites for the 
delivery of public services. Many of 
these experiments and demonstrations 
proved that the use of satellites could 
improve the productivity of a wide 
variety of such services in a cost- 
effective manner. Consequenily, PD-42 
instructed NTIA to formulate policy to 
“assist in market aggregation, 
technology transfer, and possible 
development of domestic * * * public 
satellite services.” PD-42. 

For the past two years, NTIA has 
operated a grant-in-aid program under 
PD-42 to assist various organizations in 
accomplishing the aims listed above. 
During this time, NTIA has informally 
used a list of criteria in evaluating the 
applications it received. NTIA believes 
it is desirable to simplify these criteria. 
In evaluating applications filed during 
this grant cycle, therefore, NTIA will 
base its determination to award a grant 
on its evaluation of the application 
based on the following criteria: (1) The 
degree of innovation of the 
project's use of satellite technology; (2) 
the efficiency (cost-effectiveness) of the 
proposed project; and (3) the likelihood 
of continued operation after the end of 
the grant. 


in NTIA's application for PTS grants. OMB 
Approval No. 0660-0004. 





In addition, NTIA is changing its 
method of evaluating grant applications. 
During prior grant cycles, the agency 
employed a review panel to read and 
evaluate all the applications received. 
Because of the limited number of 
applications which NTIA has received 
in the past (and anticipates receiving 
during the present cycle), NTIA believes 
it is sufficient for the agency itself to 
evaluate the applications using the 
criteria discussed above. In all cases, 
the Administrator will retain the 
complete discretion to make final 
evaluations of the applications and to 
make grant recommendations to the 
Department. 

Under the Satellite Applications 
Program, NTIA will give preference 
(priority) only to applicants which 
clearly evidence some degree of 
ownership or control by women and/or 
minorities. Furthermore, NTIA will no 
longer require that eligible proposals 
have a national or regional scope. 
Additionally, since no appropriation has 
been requested for future fiscal years, 
applicants must show that the services 
which they propose in their applications 
will become economically viable when 
the grant funds have been expended. 

As a final matter, NTIA has 
recognized that a number of the grant 
applications it has received under the 
PTFP would qualify for funding under 
either the PTFP or the Satellite 
Applications Program. In order to 
expand the variety of proposals to be 
considered under the Satellite 
Applications Program and to allow PTFP 
applicants the greatest possible number 
of opportunities to obtain funding for 
their projects, NTIA will consider 
funding any qualifying PTFP application 
currently on file with the agency under 
the Satellite Applications Program as 
well as under the PTFP. PTFP applicants 
whose projects would “assist in market 
aggregation, technology transfer, (or) 
possible development of domestic * * * 
public satellite services,” in order to 
obtain consideration of their PTFP 
applications under the Satellite 
Applications Program, need only file a 
letter requesting NTIA to do so with: 
Robert H. Fleming, Satellite 
Applications Program Manager (Acting), 
NTIA/DOC, Room 4720, Main 
Commerce, Washington, DC 20230. 


(Catalog of Federal Domestic Assistance No. 
11.551) 
Dated: June 23, 1982. 
Bernard J. Wunder, Jr., 
Administrator. 


[FR Doc. 82-17336 Filed 6-24-82; 8:45 am) 
BILLING CODE 3510-60-M 


Office of the Secretary 
{Department Organization Order 40-1] 


Order Series; international Trade 
Administration 


This Order effective February 15, 1982 
supersedes the material appearing at 45 FR 
6148 of January 25, 1980. 


Section 1. Purpose 


.01 This Order prescribes the 
organization and assignment of 
functions within the International Trade 
Administration (ITA). Department 
Organization Order 10-3 prescribes the 
functions and the scope of authority of 
the Under Secretary for International 
Trade. 

02 This revision reflects a 
realignment of functions under the 
Assistant Secretaries for International 
Economic Policy and Trade 
Development, and the Director General 
of the Commercial Sevices. Outstanding 
amendments to the Order are also 
incorporated. 


Section 2. Organization Structure 


The principal organization structure 
and line of authority of ITA shall be as 
depicted in the attached organization 
chart (Exhibit 1). A copy of the 
organization chart is on file with the 
original of this document in the Office of 
the Federal Register. 


Section 3. Under Secretary for 
International Trade 


The Under Secretary for International 
Trade (the “Under Secretary”) 
determines policy, directs the programs, 
and is responsible for all activities of 
ITA. The Under Secretary coodinates all 
issues concerning trade administration, 
international trade and commercial 
policy, and trade development; and, in 
the absence of the Secretary of 
Commerce, represents the Department 
on the Trade Policy Committee, as ex- 
officio member of the Board of the 
Export-Import Bank of the United States 
and, as assigned, serves on all other 
Secretarial-level boards, committees, or 
panels of which the primary focus is 
international trade. The Office of the 
Under Secretary is responsible for 
Congressional liaison for ITA in 
coordination with the Assistant 
Secretary for Congressional Affairs, and 
includes the Planning and Evaluation 
Staff which identifies issues or problems 
requiring the attention of the Under 
Secretary or coordination between 
program areas; monitors and 
coordinates the preparation of studies, 
reports, Congressional testimony, 
speeches and other items addressing 
these issues; directs, coordinates and 
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monitors ITA participation in 
interagency staff activity and represents 
ITA in this activity when appropriate; 
and develops and reviews policy 
options and recommendations on issues 
when requested by the Under Secretary. 


Section 4. Deputy Under Secretary for 
International Trade 


.01 The Deputy Under Secretary for 
International Trade (the “Deputy Under 
Secretary”) is the principal deputy to the 
Under Secretary, performs such duties 
as the Under Secretary may assign, and 
performs the functions of the Under 
Secretary in the latter’s absence or 
disability or in the event of a vacancy in 
that office. The Deputy Under Secretary 
is responsible for the day-to-day 
management of ITA. 

.02 The Office of the Deputy Under 
Secretary includes the Director of 
Administration who is the principal 
advisor to the Under Secretary and the 
Deputy Under Secretary on management 
policy for the International Trade 
Administration. Specifically, the 
Director of Administration: 

a. Develops and administers, for Civil 
Service personnel, personnel 
management programs including 
recruitment and placement, employee 
development, classification, labor- 
management relations, equa 
employment opportunity, employee 
relations, and provides liaison with the 
Departmental Office of Personnel; 

b. Provides management, organization 
and systems analysis, including 
management studies and surveys and 
organizational planning studies; 
coordinates ADP systems development; 
performs the committee management, 
directives management, records 
management, forms management, files 
management, correspondence 
management and reports management 
functions for the ITA; coordinates GAO 
and Departmental audits activity in ITA; 
coordinates activity under the Freedom 
of Information Act and the Privacy Act 
of 1974; operates an ITA-wide text 
processing system; and provides liaison 
with the Departmental Office of 
Organization and Management Systems, 
the Office of Information Management, 
the Office of Program Planning and 
Evaluation, and the Office of Inspector 
General; 

c. Formulates, presents, executes, and 
assesses program effectiveness of the 
ITA budget; effects financial and 
budgetary controls; prepares budget 
reports; and provides liaison with the 
Departmental Office of Budget; 

d. Provides administrative support 
services for ITA, including safety, 
security, correspondence control, space 
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meetin and procurement liaison; 
an 

e. Advises on all public affairs and 
information service matters; provides 
ITA centralized information services, 
conducts and is responsible for 
publications programs, consonant with 
the provisions of Department 
Organization Order 20-9, “Office of 
Publications;” provides speech writing 
and scheduling services; coordinates all 
audiovisual, exhibit, and advertising 
activities; maintains liaison with the 
Departmental Office of Publications, the 
Departmental Office of Public Affairs 
and the news and trade media 
consonant with the provisions of 
Department Organization Order 15-3, 
“Office of Public Affairs;” and publishes 
Business America magazine. 


Section 5. Director General of the 
Commercial Services 


The Director General of the 
Commercial Services (the “Director 
General”) is responsible for providing 
management processes and for 
providing management support 
functions for the Foreign Commercial 
Service (FCS) and the U.S. Commercial 
Service (USCS). The Director General 
will coordinate the appropriate 
functions with the Assistant Secretary 
for International Economic Policy (and 
the Regional Deputy Assistant 
Secretaries) for specific FCS country 
program and supervisory purposes; with 
the Assistant Secretary for Trade 
Development (and the Deputy Assistant 
Secretary for Export Development) for 
USCS program supervision purposes; 
and with the Director of Administration 
for USCS personnel management 
purposes. Specifically, the Director 
General: 

.01 Serves as visible spokesperson 
for the Commercial Services as a whole, 
notably with business and other 
external constituencies; 

02 Develops, in cvordination with 
the Departmental Office of Personnel 
and the Department of State, and 
administers for Foreign Service and 
Foreign Service National (FSN) 
employees of the FCS, personnel 
management programs including 
recruitment and placement, employee 
development, classification, labor- 
management relations, equal 
employment opportunity, employee 
relations, promotions, career planning 
and separations, and provides liaison 
with the Department of State on FCS 
personnel issues; 

.03 Develops and implements 
personnel programs for the Commercial 
Services, including: recruitment, 
training, career development, and 
personnel assignments. The Director 


General retains overall responsibility for 
all senior FCS and USCS performance 
evaluations (coordinating with the 
appropriate line Deputy Assistant 
Secretary who evaluates senior 
personnel for program purposes); 

.04 Develops and implements a 
unified personnel and post goal-setting 
and evaluation process which integrates 
the activities of the two services with 
each other and the rest of ITA; 

.065 Develops and manages a country 
planning process in coordination with 
the revelant regional and trade program 
Deputy Assistant Secretaries; 

.06 Administers a system of Foreign 
Commercial Service posts located in 
commercial centers throughout the 
world, which, in accordance with the 
country plan, support and carry out 
trade promotion activities, develop 
marketing and commercial intelligence, 
facilitate U.S. investment, monitor U.S. 
rights and opportunities created by 
trade agreements, support ITA import 
and export administration activities, and 
provide representation to host 
governments on behalf of U.S. business 
firms. The senior commercial officer in a 
country has overall responsibility for all 
ITA activities and personnel in that 
country. 

.07 Administers a system of U.S. 
Commercial Service District Offices (see 
Exhibit 2) located in commercial 
centers throughout the United States 
which, in accordance with plans 
developed by the Assistant Secretary 
for Trade Development, offer U.S. firms 
counselling on overseas marketing, 
technical export information, and 
guidance on marketing opportunities 
and strategies; conduct seminars, 
workshops, and conferences; obtain 
commercial information from U.S. firms 
for use in planning and evaluating trade 
programs; and disseminate to the 
business community information on 
trade developments, trade policy issues 
and technological developments; 

.08 Publishes the Commerce 
Business Daily and directs Federal 
procurement assistance and services 
programs; 

.09 Carries out emergency 
preparedness functions through District 
Office Directors in the Uniform Federal 
Regional Council cities who serve as 
Regional Emergency Coordinators; and 

10 The Director General is assisted 
in carrying out these functions by the 
Deputy Assistant Secretary for the 
Commercial Services who serves as 
principal deputy to the Director General 
and assumes the duties of the Director 
General in the latter’s absence. 


‘A copy of Exhibit 2 is on file with the original of 
this document in the Office of the Federal Register. 
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Section 6. Assistant Secretary for 
International Economic Policy 


The Assistant Secretary for 
International Economic Policy (the 
“Assistant Secretary”) advises on the 
analysis, formulation, and 
implementation of U.S. international 
economic policies of a bilateral, 
regional, or multilateral nature and 
carries out programs to promote world 
trade and to strengthen the international 
trade and investment position of the 
United States. Specifically, the Assistant 
Secretary has responsibility for devising 
and implementing appropriate bilateral, 
regional and multilateral trade and 


investment policies; promoting U.S. 


trade objectives in particular countries 
and regions through supervision of the 
relevant program activities of the 
Foreign Commercial Service posis 
overseas (through the regional Deputy 
Assistant Secretaries, and in 
coordination with the Director General); 
managing bilateral joint commissions 
and other institutions; participating as 
appropriate, together with the Assistant 
Secretary for Trade Development, in 
reviewing international sectoral issues 
which arise in a bilateral, regional, or 
multilateral context; implementing and 
monitoring the results of the Multilateral 
Trade Negotiation; and coordinating 
ITA participation arising in the context 
of the GATT and in international 
organizations such as the OECD, UN, 
UNCTAD, and others. The Assistant 
Secretary carries out these functions 
through: 

.01 The Deputy Assistant Secretary 
for International Economic Policy who: 
a. Serves as the principal deputy to 
the Assistant Secretary, performs such 
duties as the Assistant Secretary may 

assign, and assumes the duties of the 
Assistant Secretary during the latter's 
absence; 

b. Develops positions on international 
economic and trade policy issues which 
arise in a multilateral context 
(participating as appropriate, together 
with Trade Development officials, in 
reviewing international sectoral issues 
which arise in a bilateral, regional or 
multilateral context); 

c. Develops positions on outward 
investment issues and functional trade 
policy issues which are not country or 
sector specific; and 

d. Ensures effective cooperation by 
overseeing, with the Director General, 
the regional Deputy Assistant 
Secretaries in the supervision of the 
program activities of the FCS country 
posts abroad. 

.02 The following regional Deputy 
Assistant Secretaries: 





a. The Deputy Assistant Secretary for 


Europe; 

b. The Deputy Assistant Secretary for 
the Western Hemisphere; 

c. The Deputy Assistant Secretary for 
East Asia and the Pacific; and 

d. The Deputy Assistant Secretary for 
Africa, the Near East and South Asia. 

.03 Each of the regional Deputy 
Assistant Secretaries, for the countries 
within his/her region: 

a. Analyzes and develops 
recommendations for international 
economic, trade and investment policy 
strategies and objectives and serves as 
the focal point within the Department 
for dealing with bilateral international 
economic, investment and commercial 
policy issues; 

b. Formulates Departmental positions 
on economic and commercial policies 
affecting the region, including 
preparation and representation at 
interagency and international meetings 
and negotiations on bilateral and 
regional economic issues; 

c. Monitors information on economic 
and commercial developments and 
maintains in-depth commercial and 
economic expertise on individual 
countries and the region; and 

d. Provides geographic supervision of 
the Foreign Commercial Service country 
senior officers overseas, and, jointly 
with the Director General, appraises 
their performance. The Deputy Assistant 
Secretary and his/her country offices 
are the contact point within ITA for FCS 
overseas posts on country program 
issues. 


Section 7. Assistant Secretary for Trade 
Administration 


The Assistant Secretary for Trade 
Administration assists and advises on 
the development of policies pertaining 
to, and the implementation of, 
Departmental programs dealing with 
import and export administration issues, 
including industrial mobilization and 
foreign boycotts; exercises the functions 
of the “Secretary” and “administering 
authority” of U.S. antidumping and 
countervailing duty laws within the 
meaning of Title VII of the Tariff Act of 
1930, as amended. The Assistant 
Secretary carries out these functions 
through: 

01 The Deputy Assistant Secretary 
for Import Administration who: 

a. Coordinates the formulation and 
implementation of U.S. antidumping and 
countervailing duty policies and 
programs, ensuring that actions taken 
are consistent with overall U.S. trade 
policy; 

b. Coordinates the development of 
Departmental positions with regard to 
specific antidumping and countervailing 


duty cases and general antidumping and 
countervailing duty issues which are to 
be discussed in domestic and 
international forums, such as meetings 
of the interagency Trade Policy 
Committee and the GATT Antidumping 
and Countervailing Duty Code 
Committees; 

c. Ensures the proper administration 
of antidumping and countervailing duty 
laws, including the expeditious conduct 
of investigations, the administration of 
antidumping and countervailing duty 
orders, and the administration of 
antidumping and countervailing duty 
suspension agreements; 

d. Conducts, as directed by the 
Assistant Secretary for Trade 
Administration, negotiations with 
foreign manufacturers or governments to 
suspend antidumping or countervailing 
duty investigations, except where the 
U.S. Trade Representative elects to lead 
U.S. negotiating teams; and 

e. Administers Departmental 
programs relating to foreign-trade zones, 
allocation of watch quotas, duty-free 
entry of scientific instruments, and 
importation of foreign excess property. 

02 The Deputy Assistant Secretary 
for Export Administration who: 

a. Carries out the Department's 
responsibilities for regulating exports of 
U.S. goods and technology for purposes 
of national security, foreign policy, and 
short supply; 

b. Provides staff support for the 
Export Administration Review Board, 
the Advisory Committee on Export 
Policy, and the Subcommittee of the 
Advisory Committee on Export Policy 
(Sub-ACEP); 

c. Coordinates and conducts the 
Department's activities regarding 
industrial mobilization for national 
defense, including priorities and 
allocations, industrial resources, and 
emergency preparedness programs; 

d. Investigates and determines if 
imports threaten to impair the national 
security, and, if appropriate, 
recommends remedial action through 
the Under Secretary and the Secretary 
to the President; 

e. Carries out, in consultation with the 
Departments’ General Counsel, a 
compliance program to enforce the 
Export Administration regulations 
relating to exports of U.S. goods and 
technology for purposes of national 
ve foreign policy and short supply; 
an 

f. Administers programs concerning 
foreign boycotts against countries 
friendly to the United States, and 
develops and coordinates measures for 
opposing such boycotts. 
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Section 8. Assistant Secretary for Trade 
Development 


The Assistant Secretary for Trade 
Development (the “Assistant 
Secretary”) advises on trade and 
investment policies pertaining to U.S. 
business sectors and carries out 
programs to promote world trade and to 
strengthen the international trade and 
investment position of the U.S. In 
carrying out these functions, the 
Assistant Secretary directs the 
Department’s programs for participation 
in trade fairs, trade missions and other 
overseas trade promotion events; 
conducts programs within the U.S. to 
expand the export-consciousness of 
American firms and to facilitate entry 
into international trade; implements and 
monitors the results of the Multilateral 
Trade Negotiations (MTN) and provides 
advice and assistance to U.S. businesses 
on rights and opportunities resulting 
from the MTN; carries out special 
industry activities to promote exports of 
major projects and high technology 
products; examines and develops trade 
policy recommendations which are 
industry sector or product-specific in 
nature (with appropriate consultation 
with units of International Economic 
Policy, where significant country or 
regional issues are involved); obtains 
private sector views with respect to 
international economic and commercial 
policy issues; conducts programs aimed 
at assistance to industries faced with 
import competition; and manages ITA’s 
trade-related information and research 
gathering and dissemination functions. 
The Assistant Secretary advises 
Departmental and ITA officials on 
policies and programs relating to these 
functions and serves as the National 
Export Expansion Coordinator and 
coordinator of the National Coal Export 
Policy. The Assistant Secretary carries 
out these functions through: 

01 The Deputy Assistant Secretary 
for Trade Development who serves as 
the principal deputy to the Assistant 
Secretary and assumes the duties of the 
Assistant Secretary in the latter's 
absence. ~ 

02 The Deputy Assistant Secretary 
for Export Development who: 

a. Develops domestic and overseas 
programs designed to stimulate the 
expansion of U.S. exports, including 
activities to foster an export 
consciousness among U.S. 
manufacturing and service industries 
and evaluates the effectiveness of these 
programs; 

b. Directs the delivery of export 
development programs which are 
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carried out by the District Offices of the 


ition 
of domestic and foreign trade promotion 
events; 

d. Directs overseas event scheduling 
and staffing, including exhibitor 
recruitment, resource management and 
staging of the Department's trade 
promotion events; 

e. Develops programs to improve the 
access of U.S. products and services to 
foreign markets, including identifying 
barriers and surveying U.S. laws and 
nen affecting international trade; 
an 

f. Carriers out the provisions of Pub. L. 
91-269 related to Federal recognition 
and participation in international 
expositions held in the United States. 

03 The Deputy Assistant Secretary 
for Industry Projects who: 

a. Examines and develops trade policy 
recommendations which are industry 
sector or product-specific in nature (with 
appropriate consultation with units of 
International Economic Policy, where 
significant country or regional issues are 
involved); obtains private sector views 
with respect to international economic 
and commercial policy issues; 

b. Implements, monitors, and 
participates in international 
consultation and renegotiation of MTN 
tariff, non-tariff, and other agreements 
for non-agricultural industries and 
services and develops and provides U.S. 
business with information and 
assistance on new U.S. rights and 
opportunities under the MTN codes and 
other agreements; 

c. Represents the Department in 
international finance and development 
assistance affairs; provides 
representation on or staff support to 
Departmental representatives on 
committees or other groups dealing with 
export finance, export guarantees, credit 
insurance, and related issues; and 

d. Conducts a program to assist U.S. 
companies to compete for major 
infrastructure and industrial systems 
contracts abroad. 

04 The Deputy Assistant Secretary 
pars Trade Information and Analysis 
who: 

a. Initiates and reviews research 
studies and forecasts on developments 
affecting U.S. international trade and 
competitiveness and manages a program 
of trade and international economic 
analyses and statistics for U.S. 
Government and business; 

b. Monitors and analyzes foreign 
investment in the United States; 
prepares studies and reports on its 
economic effects and represents the 
Department on committees or groups 
concerned with these issues; and 


c. Develops and operates export 
information programs, including an 
automated trade policy data and 
information system, and an automated 
export information transfer system. 

05 The Deputy Assistant Secretary 
for Textiles and Apparel who: 

a. Assists and advises Departmental 
officials on the economic condition of 
the U.S. textile and apparel industries, 
domestically and internationally; 
negotiates and monitors bilateral textile 
and apparel restraint ments in 
conjunction with the United States 


' Trade Representative, the Department of 


State, Treasury and Labor, consulting 
and coordinating with the relevant 
Inernational Economic Policy regional 
Deputy Assistant Secretary; monitors 
imports from controlled agreement 
countries and uncontrolled countries; 
- b. Manages operation of the 
Committee for the Implementation of 
Textile Agreements (CITA), and 
advisory committees related to the 
textile and apparel program; prepares 
economic data and performs analyses of 
conditions in the domestic textile and 
apparel markets, including the impact of 
imports; promotes the expansion of 
exports of textiles and apparel, and in 
conjunction with the United States _ 
Trade Representative and other 
organizations, reduction of non-tariff 
barriers; and 

c. Prepares statistical data on imports; 
classifies problems arising under 
agreements, and trains foreign officials 
in U.S. classification procedures; and 
provides structural assistance to the 
industry on technology, research and 
development, and management training. 

06 The Deputy Assistant Secretary 
for Trade Adjustment Assistance who 
develops policies and provides guidance 
to implement the trade adjustment 
assistance program; certifies firms and 
communities as eligible to apply for 
trade adjustment assistance; provides 
trade adjustment technical and financial 
assistance to certified firms; provides 
trade adjustment assistance to trade- 
impacted industries and communities; 
develops a systematic adjustment 
assistance monitoring program to assure 
that firms comply with the terms of their 
adjustment proposals and any 
agreements pertaining to the adjustment 
assistance received; establishes 
produces for dealing with delinquent 
firms, including innovative approaches 
to maintain the viability of firms; 
evaluates the performance of firms 
which have received adjustment 
assistance and establishes correlations 
among their success or failure, their 
adjustment assistance proposals, and 
performance of the Trade Adjustment 
Assistance Centers (TAACs); 


coordinates the trade adjustment 
assistance program with other Federal 
agencies, including the Department of 
Labor, the International Trade 
Commission, and the Office of the 
United States Trade Representative 
(USTR); and provides representation for 
the Commerce Labor Adjustment Action 
Committee (CLAAC). 

Arlene Triplett, 

Assistant Secretary for Administration. 

[FR Doc. 82~17281 Filed 6-24-82; 8:45 am] 

BILLING CODE 3510-17-M 


[Department Organization Order 40-1; 
Amdt. 1] 


Department Organization Order Series; 
international Trade Administration 

This Order is effective May 10, 1982. 

Department Organization Order 40-1, 
dated February 16, 1982 is hereby 
amended as shown below. The purpose 
of this amendment is to incorporate the 
transfer of certain compliance programs 
under the Export Administration Act of 
1979 from the Deputy Assistant 
Secretary for Export Administration to 
the newly established Deputy Assistant 
Sécretary for Export Enforcement and 
change the titles of the Director General 
of the Commercial Services and the 
deputy. 

1. In pen and ink, in Section 5. change 
references to the “Director General of 
the Commercial Services” and “Deputy 
Assistant Secretary for the Commercial 
Services” to read “Director General of 
the U.S. and Foreign Commercial 
Services” and “Deputy Assistant 
Secretary for the U.S. and Foreign 
Commercial Services.” 

2. Section 7. Assistant Secretary for 
Trade Administration. a. In pen and ink, 
at the end of subparagraph .02d. add the 
word “and.” 

b. Subparagraphs .02e. and .02f. are 
deleted. A new subparagraph .02e. and a 
new paragraph .03 are added to read as 
follows: 

“e. Enforces, in consultation with the 
Department's General Counsel and the 
Deputy Assistant Secretary for Export 
Enforcement, those Export 
Administration Regulations relating to 
short supply commodity controls. 

“03 The Deputy Assistant Secretary 
for Export Enforcement who: 

“a. Carries out, in consultation with 
the Department's General Counsel, a 
compliance program to enforce the 
Export Administration Regulations 
relating to foreign boycotts against 
countries friendly to the United States 
and to exports of U.S. goods and 
technology for purposes of national 
security and foreign policy; and 
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“b. Administers programs concerning 
foreign boycotts against countries 
friendly to the United States, and 
develops and coordinates measures for 
opposing such boycotts.” - 

Arlene Triplett, 

Assistant Secretary for Administration. 
[FR Doc. 82-17282 Filed 6-24-82; 8:45 am] 

BILLING CODE 3510-17-M 


[Department Organization Order 30-2B] 


Department Organization Order Series; 
National Bureau of Standards 


This Order effective April 27, 1982 
supersedes the material appearing at 46 FR 
7421 of January 23, 1981. 


Section 1. Purpose 


.01 This Order prescribes the 
organization and assignment of 
functions within the National Bureau of 
Standards (NBS). The scope of authority 
and functions are set forth in 
Department Organization Order 30-2A. 

02 This revision is a general update 
of the Order. Major changes include: the 
transfer of the Office of Product 
Standards to NBS and changing its title 
to the Office of Product Standards 
Policy; dismantling the Center for Field 
Methods and assigning its resources to 
the Associate Director for Programs, 
Budget, and Finance; and the 
incorporation of outstanding 
amendments to this Order. 

Section 2. Organization 

The organization structure and line of 
authority of NBS shall be as depicted in 
the attached organization chart (Exhibit 
1). A copy of the Organization chart is 
on file with the original of this document 
in the Office of the Federal Register. 


Section 3. Office of the Director 

01 The Director shall determine the 
policies of NBS and direct the 
development and execution of its 


programs. 

02 The Deputy Director shall assist 
the Director in the direction of NBS and 
perform the functions of the Director in 
the latter’s absence. 


Section 4. Staff Functions Reporting to 
the Director 


01 The Legal Adviser shall, under 
the professional supervision of the, 
Department's General Counsel and 
Assistant General Counsel for'Economic 
Affairs, and as provided in Department 
Organization Order 10-6, serve as the 
law office of, and have responsibility for 
all legal services at NBS. 

02 The Office of Congressional 
Affairs shall in cooperation with the 
Departmental Office of Congressional 


Affairs, coordinate and advise on all 
Bureau activities relating to the 
Congress; maintain liaison between NBS 
and the Congressional Committees 
having authorizing and oversight 
jurisdiction over NBS; serve as the focal 
point for handling all Congressional 
correspondence and inquiries and for 
the exchange of information with the 
Congress; advise on the development of 
legislation required by the Bureau; and 
provide the Bureau management with 
information on pending legislation, 
newly introduced legislation, and 
Congressional activities of interest to or 


’ affecting the Bureau. 


.03 The Associate Director for 
International Affairs shall serve as the 
Bureau's principal adviser and 
consultant on international science and 
technology affairs, including the conduct 
of international programs, and the 
interpretation of foreign policy 
guidelines set by the Departments of 
State and Commerce; serve as liaison 
between NBS and the international 
science and technology offices of other 
Government agencies, foreign 
governments, and international bodies; 
provide NBS representation on various 
delegations to international meetings 
and on international committees; 
manage NBS bilateral and multilateral 
cooperative programs, and represent the 
Director in the negotiation on such 
international agreements; serve as the 
contact point for foreign visitors and 
guest workers; provide assistance to 
NBS travelers visiting foreign 
laboratories and institutions; and 
arrange for Bureau services to users in 
friendly countries (15 U.S.C. 273), the 
NBS Special Foreign Currency Program, 
and the transfer of funds program from 
AID. 

04 The Chief, EEO Support Division 
shall report to the Director of 
Administration; except that, on matters 
pertaining to EEO or affirmative action, 
the Chief shall be directly responsible 
and have access to the Director and/or 
Deputy Director of NBS. Such direct 
responsibilities shall primarily include 
EEO and affirmative action policy 
recommendations to these officials and 
the NBS Executive Board, fulfilling EEO 
objectives, accomplishing the 
Affirmative Action Plan, and monitoring 
NBS’ progress in these areas through 
formal quarterly reviews. 

05 The Public Affairs Officer shall 
serve as the public information 
spokesperson for the NBS; serve as 
Chief of the Public Information Division; 
and work with the NBS Executive Board 
in developing communications strategies 
for the Bureau, using the resources of the 
Division in implementing those 
strategies. The Public Affairs Officer 


shall report to the Director of 
Administration; except that, on certain 
matters pertaining to public relations or 
the dissemination of information to the 
public, the Officer shall be directly 
responsible and have access to the 
Director of NBS. 

.06 The Office of Product Standards 
Policy shall formulate and implement 
policy related to standardization, 
product testing and certification 
practices, laboratory accreditation, and 
weights and measures; maintain liaison 
with domestic, foreign, and international 
organizations.concerned with 
standardization, weights and measures, 
and related measurement activities; 
execute standards policy functions and 
recommend Federal policies relating to 
the development, approval, and use of 
voluntary standards, the participation of 
individuals and organizations in the 
development of standards, and the 
development and implementation of 
standards coordinating mechanisms; 
chair the Interagency Committee for 
Standards Policy, coordinate actions by 
which Federal agencies implement 
standards policies, and monitor Federal 
participation in voluntary standards 
activities; carry out technical 
responsibilities for product standards 
programs; administer the Voluntary 
Product Standards program, the 
National Voluntary Laboratory 
Accreditation Program, and other 
programs related to standardization; 
operate the Technical office and 
National Center for Standards and 
Certification Information called for 
under the Trade Agreements Act of 
1979; provide expert guidance and 
services relating to weights and 
measures to State and local 
governments, business, and industry; 
through these activities and sponsorship 
of the National Conference on Weights 
and Measures, promote measurement 
uniformity and equity in commerce, 
including assurance of traceability to 
national standards; carry out U.S. 
obligations derived from membership in 
the International Organization of Legal 
Metrology (OIML), developing 
consensus positions on legal metrology 
issues and managing U.S. participation 
in the activities of the Organization. 


Section §, Associate Director for 
Programs, Budget, and Finance 


The Associate Director for Programs, 
Budget, and Finance shall plan, develop, 
and evaluate Bureau-level programs and 
formulate and carry out policies and 
strategies for programmatic, budgetary, 
and financial matters; develop 
techniques for and coordinate the 
review of technical and overhead 
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programs; serve as the Director's staff 
for Bureau-level programmatic, budget 
formulation and execution, and finance 
matters; develop and maintain 
mechanisms to monitor planned and 
actual use of resources by providing 
integrated, evaluated information on 
program progress, opportunities, and 
resources to the NBS Director; advise 
management on significant changes and 
deviations; recommend programs, 
budget, finance, and accounting 
priorities to the NBS Director; serve as 
the focal point of intelligence and 
feedback for Bureau-level programmatic 
issues; coordinate the formulation of the 
NBS budget and other Bureau-wide 
information packages and critique 
documents developed by line units; 
administer the NBS systems of 
accounting, financial management, 
travel, and payments; analyze resource 
and program proposals and investment 
levels; recommend distributions of the 
Working Capital Fund and Director's 
Reserve of funds, positions, and 
equipment to the NBS Director; and 
through the Comptroller, who shall 
report directly to the NBS Director on 
these matters, provide certification of 
official accounting records and reports 
and the control of funds. 

a. The Program Office shall perform 
the functions of policy development, 
program analysis, and program 
development; sponsor, coordinate, and 
participate in issue studies and Bureau- 
wide information packages; develop 
analytical techniques for and coordinate 
the review of Bureau technical and 
overhead programs; generate strategies, 
guidelines, and format for Bureau 
planning; articulate and document 
Bureau-level program plans and status 
and for internal and external use; and 
define alternatives for resource 
allocation and advise Bureau 
management on their implications. 

b. The Budget Office shall provide 
advice and assistance to line 
management in the preparation, review, 
justification, presentation, and 
execution of the Bureau's budget, 
including financial management and 
resource allocation monitoring on the 
Bureau's total resources; interpret 
regulations and develop budgetary 
policy and procedures for the budget 
process; provide assistance in 
integrating program planning with the 
budgetary process using as a principal 
vehicle the Program and Financial Plan; 
maintain external liaison on budgetary 
matters; assist in the solution of budget 
and financing problems; design 
procedures for the resource monitoring 
system and review the execution of 
these procedures; perform analyses and 


continuing reviews of status of funds in 
relation to fiscal plans; advise on 
appropriate use of resources; and review 
“ann orders for conformance to 
po regulations. 

c. The Office of the Comptroller shall 
manage a comprehensive accounting 
and finance programs for the Bureau; 
administer the NBS system of 
accounting, payments, billings and 
collections, and financial reports; 
execute agreements for obtaining other- 
agency funds; analyze and develop 
improved financial policies and 
practices; monitor the fiscal health of 
the NBS Working Capital Fund; and 
monitor the overall fund controls and 
certify the official NBS accounting 
records and reports. 


Section 6. Director of Administration 


The Director of Administration shall 
manage and operate Bureau-wide 
administrative programs and equal 
employment opportunity support 
services; and shall establish and 
implement the related policies and 
plans, ensuring maximum 
responsiveness to the needs of NBS 
technical programs. The Director shall 
be assisted by a Deputy Director of 
Administration, who shall assist the 
Director in the performance of 
administrative functions, and serve as 
the Director during the latter’s absence. 
The administrative functions are carried 
out in the following divisions: 

a. The EEO Support Division shall 
develop program policy 
recommendations for the Director of 
NBS and members of the NBS Executive 
Board; assist the Director and Deputy 
Director of NBS and the Executive 
Board and line managers with their 
responsibilities for fulfilling the 
objectives of EEO and Affirmative 
Action Plan compliance throughout NBS, 
and the requirements of civil rights 
statutes, Executive Orders, and other 
regulatory provisions relating to equal 
opportunity and affirmative action; 
advise and assist the Personnel Division 
and line managers in the development 
and implementation of recruitment 
programs of qualified minorities, 
women, veterans, and handicapped 
persons assuring unbiased and equitable 
treatment of applicants; cooperate with 
the Minority Business Development 
Agency and the minority business 
community in support of minority 
business development; administer NBS’ 
internal discrimination complaint 
system; coordinate the Special Emphasis 
Programs for Women, Hispanics, 
Handicapped, Veterans, Grants to Black 
Colleges, and Minority Business; and 
carry out related activities in 
cooperation with the EEOC, OPM, the 


27591 


Departmental Office of Civil Rights, the 
NBS Legal Adviser and the 
Department's General Counsel. 

b. The Library Division shall furnish 
full bibliographic, document, 
information, and information referral 
services to the staff of the Bureau; 
provide consulting and training services 
for computerized information search and 
retrieval systems, initiate experimental 
projects to evaluate applications of new 
information storage, transmission, and 
retrieval technologies to the library's 
operations and services; participate in 
library and information networking and 
consortia activities in order to facilitate 
resource sharing among area and 
regional libraries; carry out the Bureau's 
library services and related information 
retrieval functions using both traditional 
and computerized information resources 
and methods; provide limited reference, 
loan, information, and training services 
to members of the outside scientific and 
academic communities. 

c. The Technical Information and 
Publications Division shall carry out the 
overall planning and management of the 
NBS publications program, including: 
NBS policy, editorial, and procedural 
guidelines, publication budgeting, 
publication editing, design, and 
production, research and development 
on advance electronic typesetting 
technologies and their adaptation to 
NBS use, computer automation of 
publication statistics, and the 
distribution and archiving of all © 
publications that record results of NBS 
scientific and technical research; 
coordinate technical and policy review 
of manuscripts prepared at Gaithersburg 
for publication; provide secretariat for 
the Washington Editorial Review Board; 
and serve as the central information 
center for users ofthe Bureau’s outputs. 

d. The Public Information Division 
shall serve as the focal point of Bureau 
communications with the public through 
interaction with the print and broadcast 
media, and by means of conferences, 
tours, and exhibits; advise on the public 
affairs impact and ramifications of 
program decisions; and coordinate 
handling and dissemination of 
information for the public. 

e. The Management Systems Division 
shall conduct studies and provide 
consultive services to line management 
to develop or improve the organization, 
procedures, and other management 
systems within NBS; plan, design, 
develop, implement, maintain, and 
improve automated administrative 
information systems; administer and 
maintain the NBS directives system; 
perform committee management, reports 
management, and office technology 
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it functions; provide ADP 
systems analysis and programming 
support to NBS’ executive and 
administrative management functions 
and to other NBS program areas as 
requested; evaluate and implement new 
methods and improved technologies for 
supporting administrative information 
systems; support applications-oriented 
systems used for such administrative 
functions as‘data base management, 
data entry, computer graphics, text _ 
processing, and telecommunications; 
and develop and maintain liaison with 
Commerce and other Federal agencies 
on administrative mattters. 

f. The Plant Division shall be 

responsible for the design, construction, 


and leased real property; operate and 
maintain the central steam and chilled 
water generation plant at NBS- 
Gaithersburg; provide administration 
and field inspection on all physical plant 
and construction, alteration, and repair 
contracts; manage space planning and 
utilization; and coordinate the energy 
conservation program for the NBS- 
Gaithersburg site. 

g. The Facilities Services Division 
shall provide physical security 
protection, fire protection, ambulance 
service, building, laboratory, and office 
cleaning for the NBS-Gaithersburg site; 
maintsin property records; arrange for 
the transportation of materials and 
household moves; operate NBS 
storerooms; distribute and store 
Standard Reference Materials; provide 
audio-visual and conference facilities, 
mail, messenger, telecommunications, 
and warehouse services; and manage 
the NBS motor vehicle fleet. 

h. The Occupational Health and 
Safety Division shall administer the 
Bureau's occupational safety/health 
(OSH) program; provide radiation 
protection services to Bureau users of 
ionizing and nonionizing radiation 
sources and lasers; conduct educational 
and preventive health programs for the 
staff; provide treatment of minor 
ailments and injuries with initial 
treatment and referral of emergencies of 
a more serious nature; carry out the NBS 
worker's compensation program; 
provide technical direction on safety 
matters to the NBS fire protection unit; 
and conduct medical surveillance as 
determined by Occupational Safety and 
Health Administration (OSHA) 
standards. 

i. The Personnel Division shall advise 
7 a policy and utilization; 

dminister recruitment, placement, 
heneltientiiin employee development, 


employee relations, labor relations, and 
special programs activities; advise and 
assist operating officials and employees 
on these and other aspects of personnel 
management; and process employee 
security clearances. 

j. The Office Management Division 
shall, within the limitations on 
procurement authority spelled out in 
pertinent Department Orders, procure 
materials/services, prepare awards and 
administer grants, cooperative 
agreements, and contracts; arrange for 
repair of office machines and 
equipment; provide visual arts, quick 
copy, and printing services; conduct 
records management programs, and 
operate NBS records holding area; and 
ensure safeguarding of classified 
records materials. 


Section 7. National Measurement 
Laboratory 


The National Measurement 
Laboratory shall provide the national 
system of physical and chemical and 
materials measurement; coordinate the 
system with measurement systems of 
other nations and furnish essential 
services leading to accurate and uniform 
physical and chemical measurement 
throughout the Nation's scientific 
community, industry, and commerce; 
conduct materials research leading to 
improved methods of measurement, 
standards, and data on the properties of 
materials needed by industry, 
commerce, educational institutions, and 
government; provide advisory and 
research services to other Government 
agencies; conduct physical and chemical 
research; develop, produce, and 
distribute Standard Reference Materials; 
provide standard reference data; 
provide calibration services; and 
collaborate with the Bureau's major 
organizational units in carrying out the 
responsibilities of the National 
Measurement Laboratory. 

a. The Center for Absolute Physical 
Quantities shall develop and maintain 
the scientific competences and 
laboratory facilities necessary to 
preserve and continue to refine the base 
physical quantities upon which the 
Nation’s measurement system is 
constructed; perform research, both 
experimental and theoretical, at the 
frontiers of physics in order to improve 
our measurement capability and our 
quantitative understanding of basic 
physical processes that underlie 
measurement science; improve, 
maintain, and transfer the measurement 
base for time, frequency, electricity, 
temperature, pressure, mass, and length; 
coordinate the National base standards 
with the Bureau International des Poids 
et Mesures and national laboratories; 


measure at the highest level of accuracy 
the fundamental constants of nature; 
work closely with other centers of NBS 
in the interdisciplinary development of 
measurement science; and maintain 
scientific exchange programs with other 
measurement laboratories, including a 
continuing cooperative program with the 
University of Colorado. 

b. The Center for Radiation Research 
shall develop and maintain the scientific 
competences and experimental facilities 
necessary to provide the Nation with a 
central basis for uniform physical 
measurements, measurement 
methodology, and measurement services 
in the areas of optical radiation, ultra- 
violet radiation, and ionizing radiation 
(x-ray, gamma rays, electrons, neutrons, 
radioactivity, etc.}; provide government, 
industry, and the private sector with 
essential calibrations for field radiation 
measurements needed in such applied 
areas as nuclear power, health care, 
radiation processing, advanced laser 
development, and radiation protection 
for public safety; carry out research in 
order to develop improved radiation 
standards, new radiation measurement 
technology, and improved 
understanding of atomic and nuclear 
radiation processes; collect, compile, 
critically evaluate, and supplement the 
existing atomic and nuclear data base in 
order to meet the major demands of the 
Nation for such data; and participate in 

collaborative efforts with other centers 
in the interdisciplinary applications of 
radiation. 

c. The Center for Chemical Physics 
shall develop and maintain the scientific 
competences and experimental facilities 
necessary to provide the Nation with 
measurement methodologies and 
measurement services in the areas of 
thermodynamics, chemical kinetics, 
surface science, and molecular 
spectroscopy; provide Federal, State, 
and local governments, industry, and the 
academic community with essential 
standards and certified Standard 
Reference Materials needed to maintain 
the integrity of the measurement system; 
develop standards and techniques of 
measurement, conduct theoretical and 
experimental research; provide - 
consultative services in the fields of 
thermodynamics, kinetics, surface 
science, and molecular spectroscopy; 
measure, compile, critically evaluate, 
and disseminate thermal, chemical 
kinetic, and spectroscopic data to the 
industrial, government, and academic 
communities nationally and 
internationally; and participate in 
collaborative efforts with other NBS 
centers in interdisciplinary 
developments involving 
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thermodynamics, kinetics, surface 
science, and molecular spectroscopy. 

d. The Center for Analytical 
Chemistry shall carry out basic and 
applied research in analytical chemistry; 
develop and improve methods for the 
separation, analysis, and 

‘characterization of materials, including 
Standard Reference Materials; conduct 
fundamental investigations of the 
phenomena on which measurement of 
the composition and behavior of 
chemical systems is based; use these 
measurement methods to improve the 
accuracy of composition measurement, 
and thereby the comparability among 
laboratories throughout the United 
States as well as ensuring measurement 
compatibility with other nations; use 
these techniques to assist in the solution 
of problems of national impact, e.g., in 
improving the accuracy of clinical 
analytical chemistry, air and water 
pollution anaiysis, and in providing 
advisory services in analytical 
chemistry to government agencies, 
scientific organizations, and industry; 
and participate in collaborative efforts 
with other centers in the 
interdisciplinary applications of 
analytical chemistry. 

e. The Center for Materials Science 
shall characterize and conduct research 
on the structure of materials, key 
chemical reactions, and key physical 
and chemical properties which lead to 
the safest, most efficient uses of 
materials, improve materials 
technologies, and encourage recycling; 
provide standards, measurement 
methods, data, concepts, and 
information concerning the properties 
and performance of metals, polymers, 
and inorganic materials, and 
disseminate this information to industry, 
government, universities, and 
consumers; and maintain and develop 
research reactor activities which 
provide precise information about these 

-materials. 


Section 8 National Engineering 
Laboratory 


The National Engineering Laboratory 
shall develop engineering data and 
measurement techniques; provide 
calibration services, special tests and 
measurement assurance services; 
provide engineering services for 
measurement traceability; develop test 
methods and propose engineering 
standards and code changes, and verify 
new engineering practices; provide 
expert technical advice to government, 
industry, and academia on selected 
engineering problems; conduct research 
in engineering and applied science 
pursuant to the above; transfer results of 
its work to users; build and maintain 


competence in the necessary disciplines 
required to carry out this research and 
technical service; and focus its programs 
on areas where the lack of such 
engineering information, or its 
ineffective use, is recognized as a 
barrier to the solution of national 
problems, and where they are 
particularly qualified to contribute by 
reason of technical capability, 
legislative mandate, or a position of 
impartiality. 

a. The Center for Applied 
Mathematics shall conduct research, 
collaborate with, and provide support to 
all Bureau activities and to other 
Federal agencies in selected fields of the 
mathematical and computer sciences 
important in science and engineering; 
undertake specialized computational 
support and services for high-technology 
science and engineering programs; 
develop tools for mathematical work 
such as mathematical models, statistical 
models and computational methods, 
mathematical tables, handbooks, and 
manuals, and advise on their use; 
provide training in disciplines related to 
these functions; operate, on a 
reimbursable basis, the Bureau’s central 
computing facility that serves NBS and 
other agencies; provide the systems 
software and hardware support required 
for efficient operation of the facility; 
conduct computer performance 
monitoring and determine needs for 
additional hardware and systems 
software; maintain records of use of 
computing resources; and provide 
consulting and training to assist users in 
the effective utilization of the computing 
resources. 

b. The Center for Electronics and 
Electrical Engineering shall provide a 
focus in NBS for research, development, 
and applications in the field of 
electronic and electrical materials and 
engineering; maintain and develop 
competences in measurements and 
analytic methods, in fabrication 
processes, in performance evaluation, 
and in practical applications appropriate 
to a wide range of electrical and 
electronic materials, devices, 
instruments, and systems; identify 
technologies for the achievement of 
National goals; conduct responsive 
applied research to yield the requisite 
practical data, measurement methods, 
theory, standards, technology, and 
technical services; and provide national 
reference standards and engineering 
measurement traceability and deliver 
the results for the benefit of the 
government, industry, the scientific 
community, and the consumer, either 
directly or through effective 
intermediaries. 


c. The Center for Manufacturing 
Engineering shall provide competence 
and develop technical data, findings, 
and standards in production 
engineering, mechanical metrology, and 
automation and control technology; 
provide instrument design, fabrication, 
modification, and repair; provide 
industrial and mechanical engineering in 
support of a program to develop 
standards, interfaces, recommended 
practices, and associated technology to 
be made available to the discrete parts 
manufacturing industries; and 
coordinate advisory services to the 
Statutory Import Programs Staff (ITA) 
on Scientific Equivalency of Instruments 
(Florence Agreement). 

d. The Center for Building Technology 
shall perform analytical, laboratory, and 
field research involving architecture, 
engineering, and physical and social 
sciences to produce performance criteria 
and methods of evaluation, and tests 
and measurements for codes and 
standards; serve building owners, 
occupants, designers, manufacturers, 
builders, regulatory authorities of State 
and local governments and Federal 
agencies with building programs; 
provide for demonstration, 
implementation, and evaluation of 
improved building practices by means of 
cooperative programs with other 
research organizations, professional 
societies, standards-writing 
organizations, State and local 
governments and other Federal 
agencies; and apply these methods and 
disciplines for the purposes of improving 
safety in building construction and use, 
energy conservation in buildings, 
establishment of sound technical bases 
for the solar heating and cooling of 
buildings, more useful and economical 
new buildings, and effective use of 
existing buildings. 

e. The Center for Fire Research shall 
perform and support research in all 
aspects of fire with the aim of providing 
scientific and technical knowledge 
applicable to the prevention and control 
of fires, including: (1) basic and applied 
research for the purpose of arriving at 
an understanding of the fundamental 
processes underlying fires, including the 
physics and chemistry of combustion 
processes and products, early stages of 
fires and structural influences in fire 
behavior, fire-safe design concepts for 
buildings, and specific fire hazards; (2) 
research into the biological, 
physiological, and psychological factors 
affecting human victims of fire, and the 
performance of individual members of 
fire services, including the psychological 
factors leading to arson and the 
prediction and cure of such behavior; 
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and (3) operation tests, demonstration 
projects, and fire investigations in 
support of such activities. 

f. The Center for Consumer Product 
Technology shall perform research and 
development toward establishing and 
advancing measurement techniques and 
test methodology to evaluate the safety, 
energy efficiency, and other 
performance characteristics of consumer 
products and law enforcement 
equipment; apply the disciplines of 
mechanical and electrical engineering, 
consumer and behavioral sciences, 
economics, and operations research to 
programs involving consumer product 
technology and product-user 
interactions; develop the technical and 
analytical bases for performance 
standards and characterizing product 
attributes; provide technical assistance, 
analyses, and evaluations related to 
consumer product technology to other 
agencies of Government; and produce 
descriptive literature and information 
for the public. 

g. The Center for Chemical 
Engineering shall serve the continuous 
process industries (chemical, 
petrochemical, petroleum, rubber, metal, 
etc.) and help these industries meet their 
measurement and data needs; and 
perform basic and applied research to 
provide engineering design data, 
measurement principles and standards, 
data-predictive models, design concepts 
and correlations, and measurement 
services and traceability for industry, 
academia, and government. 


Section 9, Office of the Director, NBS/ 
Boulder Laboratories 


The Office of the Director, NBS/ 
Boulder Laboratories, located in 
Boulder, Colorado, shall provide 
administrative support to the technical 
programs of the NBS/Boulder 
Laboratories. These laboratories shall 
conduct reggarch comprising work on 
measurement science for the National 
Measurement Laboratory in time and 
frequency, quantum physics, 
thermodynamics, materials science, and 
the development of essential technical 
data in quantum physics, 
thermodynamics, and materials science; 
and conduct programs for the National 
Engineering Laboratory in 
electromagnetics and chemical 
engineering. The following 
administrative divisions are located in 
the Boulder Laboratories: Instrument 
Shops Division, and Plant Division. 


Section 10. Institute for Computer 
Sciences and Technology 


The Institute for Computer Sciences 
and Technology, in accordance with 
Pub. L. 89-306 (40 U.S.C. 759), shall 


develop and recommend Federal 
Information Processing Standards and 
participate in the development of 
voluntary commercial ADP standards, 
conduct research in the science and 
technologies of automatic data 
processing, computers, and related 
systems; provide scientific and technical 
advisory services to the Office of 
Management and Budget and the 
General Services Administration to 
support the formulation of Federal 
automatic data processing policies; 
provide advisory services and technical 
assistance to other Government 
agencies; build and maintain 
competence in computer science and 
engineering necessary to carry out these 
programs; and collaborate with the 
National Measurement Laboratory and 
the National Engineering Laboratory in 
carrying out the Institute's 
responsibilities. 

a. The Center for Programming 
Science and Technology shall maintain 
computer science and engineering 
competence and experimental facilities 
support in order to provide Federal 
computer system and software 
standards and related guidelines for use 
in evaluation and management of 
computer utilization. Technical areas 
include computer programming 
languages, operating systems, text 
editors, data base management systems 
programming tools and other utility 
software, data elements and codes, 
computer security, system certification 
and validation. performance assurance, 
and evaluation techniques such as 
auditing, programming productivity 
measurement, workload 
characterization, and system 
performance measurement. The Center 
also shall: (1) Provide Federal agencies 
with technology assessments and 
advisory services in these and related 
technical areas, and (2) provide the 
computer science research and’ 
technology base for the Federal ADP 
standards program. 

b. The Center for Computer Systems 
Engineering shall maintain computer 
science and engineering competence 
and experimental facilities support in 
order to provide Federal computer 
system and network standards and 
related guidelines for use in the 
procurement and operation of Federal 
computer systems and networks, and 
their hardware and software 
components. Technical areas include 
computer system and network 
architecture, network protocols, local 
networks and office systems, network 
measurement, computer system 
interfaces, data communications, data 
acquisition and storage, terminals and 
peripherals, data interchange media, 


network access control, and system 
specification languages and verification 
techniques. The center also shall: (1) 
Provide technology forecasts in these 
and related technical areas for use in 
establishing priorites for the standards 
program and for use by Federal agencies 
in their planning for future requirements; 
(2) provide advisory services for Federal 
agencies in these and related technical 
areas; and (3) provide the computer 
technology resarch and engineering base 
for the Federal ADP standards program. 


Section 11. Transfers 


The personnel, property, records, 
funds, and other related assets of the 
Office of Product Standards (DOO 30-6) 
are hereby transferred and assigned to 
the National Bureau of Standards. 
Arlene Triplett, 

Assistant Secretary for Administration. 
[FR Doc. 82-17280 Filed 6-24-82; 8:45 am] 
BILLING CODE 3510-17-M 


[Department Organization Order 25-1] 


Department Organization Order Series; 
United States Travel and Tourism 
Administration 


This Order effective January 29, 1982 
supersedes the material appearing at 44 FR 
71445 of December 11, 1979. 


Section 1. Purpose 


.01 This Order prescribes the 
organization and assignment of 
functions within the United States 
Travel and Tourism Administration 
(USTTA). The scope of authority and 
functions of the USTTA are set forth in 
DOO 10-7. 

.02 In accordance with Pub. L. 97-63, 
this revision reconstitutes the United 
States Travel Service as the United 
States Travel and Tourism 
Administration, and prescribes its 
organization and functions. 


Section 2. Organization Structure 


The principal organization structure 
and lines of authority shall be as 
depicted on the attached organization 
chart (Exhibit 1). A copy of the 
organization chart is on file with the 
original of this document in the Office of 
the Federal Register. 


Section 3. Office of the Under Secretary 


.01 The Under Secretary for Travel 
and Tourism (hereinafter the “Under 
Secretary”) has overall responsibility for 
the policies and direction of USTTA. 
The Under Secretary establishes basic 
policies and objectives for USTTA, 
establishes and maintains relations with 
government and industry officials at all 
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levels to facilitate tourism policies and 
programs, and advises the Secretary and 
Deputy Secretary on all matters related 
to tourism. The Under Secretary serves 
as the Vice Chairman of the Tourism 
Policy Council and acts as Chairman of 
the Council in the absence of the 
Chairman (the Secretary). The Under 
Secretary serves as ex-officio member of 
the Travel and Tourism Advisory Board. 
02 The Deputy Under Secretary for 
Travel and Tourism (hereinafter the 
“Deputy Under Secretary’) serves as a 
principal advisor to the Under Secretary 
for travel and tourism, and assists in the 
performance of all of the duties of that 
office; performs the duties of the Under 
Secretary in the latter’s absence or 
disability, or in the event of a vacancy 
in that office; assists the Under 
Secretary in the overall planning, 
development, and implementation of the 
Department’s tourism programs; 
recommends to the Under Secretary 
policy and legislative initiatives which 
will advance the objectives of the 
National Tourism Policy Act; interprets, 
translates, and implements policies 
established by the Under Secretary, and 
carries out other responsibilities as 
assigned by the Under Secretary. 


Section 4. Office of the Assistant 
Secretary for Tourism Marketing 


.01 The Assistant Secretary for 
Tourism Marketing (hereinafter the 
“Assistant Secretary”) serves as an 
advisor to the Under Secretary; is 
responsible for the development of the 
annual marketing plan; supervises and 
directs day-to-day operations of USTTA 
marketing activities, field 
representatives and regional office 
performance; provides policy guidance 
for programs and projects developed 
within USTTA; makes recommendations 
to the Under Secretary on all matters 
related to tourism marketing and carries 
out other responsibilities as assigned by 
the Under Secretary. 

.02 The Office plans and develops 
marketing programs based on 
international tourism policies as 
approved by the Office of the Under 
Secretary. The Office develops and 
coordinates the production and 
distribution of information programs 
and materials; develops, coordinates, 
and processes familiarization and 
inspection tours for representatives of 
the travel trade and the media; develops 
and supervises joint USTTA/industry 
promotion programs; develops incentive 
travel programs for implementation by 
USTTA offices abroad; and maintains 
working relationships with U.S. travel 
sector in providing technical assistance, 
training, and coordination; recommends 
to the Under Secretary allocation of 


budget resources for the offices abroad 
and supervises the overall operations of 
the Regional Field Offices, and field 
representatives as well as the 
International Congress Office; and 
coordinates activities for the special 
markets program and related activities. 

.03 Regional Field Offices perform 
the primary role in implementing 
programs of USTTA in their respective 
markets, and are responsible for travel 
information and services to be provided 
to the foreign travel trade and to the 
consumer. Regional Field Offices 
develop marketing plans for approval by 
headquarters. They are responsible for 
implementing and monitoring all travel 
promotion programs such as market 
development, consumer information; 
sales promotion, advertising, and 
product information in their primary and 
special markets. 

.04 The Jnternational Congress 
Office is responsible for implementing 
the International Conventions Program. 
The Office identifies international 
conventions and Congresses which are 
are prime prospects for selecting the 
U.S. as a site for their meetings; 
motivates and persuades those 
prospects to hold Congresses in the U.S.; 
promotes foreign attendance at national 
U.S. conventions; and collects, analyzes, 
and furnishes International Association 
profile data for sales follow-up 
activities. 

.05 Field Representatives conduct 
agency technical assistance outreach 
program which provide on-going 
training, assistance, marketing 
coordination and industry-agency 
liaison to the many elements of the U.S. 
travel industry. 


Section 5. Office of Policy and Planning 


The Office of Policy and Planning 
provides staff support to the Under 
Secretary and the Assistant Secretary in 
the development of domestic and 
international tourism policy, legislative 
initiatives, and planning functions, 
including preparation of position papers 
on tourism issues and legislative 
proposals, and related analyses, 
comments, and testimony. 

The Office coordinates Congressional 
relations and serves as the channel for 
exchange of information with members 
of Congress, through and in recognition 
of the responsibilities of the 
Department’s Office of Congressional 
Affairs. The Office interacts with the 
travel trade, other governmental policy 
offices, and with intergovernmental 
bodies and international organizations. 
The Office also develops policy and 
planning strategies in the area of 
international travel and tourism 
agreements, and represents the 


Department as official participants in 
international travel and tourism 


meetings. 


Section 6. Office of Management and 
Administration 


The Office of Management and 
Administration advises and assists the 
Under Secretary in developing and 
implementing overall policies in the 
areas of administrative, personnel, and 
financial matters; ensures that proper 
administrative and financial procedures 
are carried out; performs budget 
formulation and execution functions; 
develops and conducts administrative 
evaluations and management analyses 
to assist the Office of the Under 
Secretary in assuring that effective 
management practices are utilized 
throughout USTTA; and provides 
administrative services as required. The 
Office assists in establishing overall 
USTTA performance goals, and 
develops program evaluation studies to 
determine individual p 
effectiveness. The Director assists the 
Assistant Secretary in carrying out the 
day-to-day operations of USTTA. 


Section 7. Office of Research 


The Office of Research provides staff 
support to the Under Secretary and 
develops economic and marketing data 
required for strategic and program 
planning in the public and private 
sectors; conducts market research in 
direct support of USTTA objectives and 
strategies; reviews and recommends 
action on specific research projects 
proposed in Regional Field Office 
Country Marketing Plans and in the 
domestic tourism program; conducts 
periodic evaluation studies to determine 
the effectiveness of marketing programs 
and activities; selects contractors to 
perform special research projects, 
monitors these projects, and evaluates 
contractor performance; and maintains a 
data bank on international travel. 
Arlene Triplett, 

Assistant Secretary for Administration. 
[FR Doc. 82-17279 Filed 6-24-82; 8:45 am] 
BILLING CODE 3510-17-M 


COMMITTEE FOR THE PURCHASE 
FROM THE BLIND AND OTHER 
SEVERELY HANDICAPPED 


Procurement List 1982 Proposed 
Additions 

AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Proposed Additions to 
Procurement List. 
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SUMMARY: The Committee has received 
proposals to add to Procurement List 
1982 commodities to be produced by and 
services to be provided by workshops 
for the blind and other severely 
handicapped. 

COMMENTS MUST BE RECEIVED ON OR 

* BEFORE: July 28, 1982. 

aAppReESs: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2), 85 Stat. 77. Its purpose is to 
provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and services 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodities and services to 
Procurement List 1982, November 12, 
1981 (46 FR 55740): 

Class 2540 

Cushion Assembly, Seat Back 

2540-01-065-6288 

Class 8465 F 

Cover, Field Pack, Desert, Cotton & Nylon 
Twill 


8465-01-103-0659 

U.S. Postal Service Item 

Lead Seal with Cord Attachment 
P.S. Item No. 0815 

SIC 7349 


Janitorial/Custodial 
Federal Building 

Athens, Georgia 
Janitorial/Custodial 

J. poem Jones Federal Building and 


Executive Director. 
[FR Doc. 82~17234 Filed 6-24-82; 6:45 am] 
BILLING CODE 6820-33-M 


Procurement List 1982 Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 


ACTION: Additions to Procurement List. 


SUMMARY: This action adds to 
Procurement List 1982 commodities to be 
produced by and a service to be 
provided by workshops for the other 
severely handicapped. 

EFFECTIVE DATE: June 25, 1982. 


ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201. 
FOR FURTHER INFORMATION CONTACT: 
C. W. Fletcher (703) 557-1145 
SUPPLEMENTARY INFORMATION: On 
November 20, 1981, April 9, 1982, March 
19, 1982, and January 29, 1982, the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (46 FR 57107, 47 FR 
15403, 47 FR 11918, and 47 FR 4328) of 
proposed additions to Procurement List 
1982, November 12, 1981 (46 FR 55740). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities and 
service listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46—48c, 85 Stat. 77. 

Accordingly, the following 
commodities and service are hereby 
added to Procurement List 1982: 


Class 3990 

Pallet, Warehouse 

3990-00-NSH-0011 (40” x 48”) 

(Requirements for Army and Air Force 
Exchange Service, Oakland Army Base, 
California only) 

Class 7210 

Towel, Bath, Disposable 

7210-01-029-0370 

Class 7520 

Trimmer, Paper 


Class 8465 

Case, Map and Note, Field 
8465-00-634—1903 

SIC 7349 

Janitorial /Custodial 
Federal Building 

U.S. Post Office 

Spokane, Washington 

C. W. Fletcher, 

Executive Director. 

[FR Doc. 82~17233 Filed 6-24-82; 8:45 am] 
BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Environmental Impact 
Statement; Intent To Prepare 


AGENCY: U.S. Army Corps of Engineers, 
DOD, New England Division. 

ACTION: Notice of intent to prepare a 
draft environmental impact statement. 
To prepare a Draft Environmental 

Impact Statement (DEIS) for the 
proposed navigation improvements for 
Bridgeport—Black Rock Harbors, 
Connecticut. 


Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Notices 


SUMMARY: (1) The proposed action 
involves the deepening of the main 
channel and turning basis in Bridgeport 
Harbor to a depth forty feet (40 ft.); 
construction of 20- and 24-acre 
anchorage areas to 8 feet and 
construction of breakwaters at the 
mouth of Black Rock Harbor; and the 
construction of a 28-acre anchorage to 6 
feet in Cedar and Burr Creek. 

(2) The identification of the nature of 
and extent of navigation improvements 
desired and potential environmental 
problems were the subject of a public 
meeting held December 19, 1979. 

(3) Alternatives evaluated are those 
relevant to various dredging and 
disposal methods and include two areas 
which appear viable for the 
development of disposal container 
facilities. The selected plan also 
contains mitigation measures to reduce 
potential impacts to commercial oyster 
resources. 

(4) The DEIS is scheduled to be 
completed and available for review in 
December, 1982. 


ADDRESS: Information concerning the 
proposed action and DEIS can be 
obtained by contacting Gib Chase, 
Impact Analysis Branch, New England 
Division, U.S. Army Corps of Engineers, 
424 Trapelo Road, Waltham, MA, 02254, 
ATTN: NEDPL-IE, Phone (617) 894-2400, 
extension 236; (FTS 839-7236). 

Dated: June 16, 1982. 
C. E. Edgar, Ill, 
Colonel, Corps of Engineers, Division 
Engineers. 
[FR Doc. 82-17244 Filed 6-24-82; 8:45 am] 
BILLING CODE 3710-24-M 


Department of the Navy 


Naval Research Advisory Committee; 
Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. I), notice is hereby given 
that the Naval Research Advisory 
Committee will meet on July 12-16 and 
19-23, 1982, at the Naval Ocean Systems 
Center, 271 Catalina Blvd., San Diego, 
California. Sessions of the meeting will 
commence at 8:00 a.m. and terminate at 
5:00 p.m. on all days. All sessions will be 
closed to the public. 

The entire agenda for the meeting will 
consist of discussions of Navy theater 
nuclear forces; reliability, availability 
and maintainability; very high speed 
integrated circuits; and other related 
intelligence. These matters constitute 
classified information that is specifically 
authorized under criteria established by 
Executive order to be kept secret in the 
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interest of national defense and is in 
fact properly classified pursuant to such 
Executive order. The classified and 
nonclassified matters to be discussed 
are so inextricably intertwined as to 
preclude opening any portion of the 
meeting. Accordingly, the Secretary of 
the Navy has determined in writing that 
the public interest requires that all 
sessions of the meeting be closed to the 
public because they will be concerned 
with matters listed in section 552(c)(1) of 
title 5, United States Code. 

For further information concerning 
this meeting, contact: Captain J. B. 
Morris, U.S. Navy, Office of Naval 
Research (Code-700), 800 North Quincy 
Street, Arlington, Virginia 22217; 
telephone (202) 696-5086. 


Dated: June 18, 1982. 
F. N. Ottie, 
Lieutenant Commander, JAGC, U.S. Navy, 
Alternate Federal Register Liaison Officer. 
[FR Doc. 82-1722 Filed 6-24-82; 8:45 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


indian Wells Oil Co.; ree 
Remedial Order 


Pursuant to 10 CFR 205. 192(c), the 
Economic Regulatory Administration 
hereby gives notice of a Proposed 
Remedial Order which was issued to 
Indian Wells Oil Company of Kearney, 
Missouri. 

The Proposed Remedial Order charges 
Indian Wells Oil Company with pricing 
violations in the amount of $1,327,892.44 
in sales of natural gas liquids and 
natural gas liquid products (propane, 
butane, and natural gasoline) during the 
period September 1, 1973 through July 
31, 1976. 

In the Proposed Remedial Order, the 
Economic Regulatory Administration 
proposes that refunds be made to 
Bueling, Groebner Associates and to 
Gates Lear Jet, both of which are 
consumers of the products they 
purchased; to Farmland Industries, Inc., 
a cooperative association which by the 
operation of its by-laws will distribute 
the benefit of the refund to its 
customers; and to other companies in 
the industry which were overcharged. 
The latter companies are Permian 
Petroleum, Petroleum Pfoducts, T&T Gas 
Products, and Union Texas Petroleum. 

The Economic Regulatory 
Administration also proposes that a 
substantial part of the refund be paid to 
the Department of Energy for 
distribution after the proper disposition 
of the money can be determined. That 


part of the refund is attributable to sales 
to Propane Industrial, Inc. That 
company has resisted efforts by the 
Economic Regulatory Administration to 
review its sales of covered products 
during the relevant period, with the 
result that the Economic Regulatory 
Administration is unable to identify 
specific persons injured by the 
overcharges. 

A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from David H. 
Jackson, Director, Kansas City Office, 
Economic Regulatory Administration, 
324 East 11th Street, Kansas City, 
Missouri 64106-2466. With 15 days of 
publicatioin of this notice, any aggrieved 
person may file a Notice of Objection 
with the Office of Hearings and 
Appeals, 12th & Pennsylvania Avenue, 
N.W., Washington, D.C. 20461, in 
accordance with 10 CFR 205.193. 

Issued in Kansas City, Missouri on the 4th 
day of June 1982. 

David H. Jackson, 

Director, Kansas City Office, Economic 

Regulatory Administration. 
Concurrence: 

Robert J. Wehrle-Einhorn, 


Office of General Counsel. 


[FR Doc. 82-17250 Filed 6-24-82; 8:45 am] 
BILLING CODE 6450-01-M 


Action on Consent Order With the 
Permian Corp. 

AGENCY: Economic Regulatory 
Administration, DOE. 


ACTION: Adoption of proposed consent 
order as final. 


sumMaARY: The Department of Energy 


(DOE) hereby gives the notice required 
by 10 CFR 205.199] that it has adopted 
the Consent Order with The Permian 
Corporation (“Permian”), executed on 
March 5, 1982 and published for 
comment in 47 FR 11765 on March 18, 
1982, as a final order of DOE. The 
Consent Order resolves all issues of 
compliance with the DOE Petroleum 
Price and Allocation Regulations, with 
the one exception noted in the Consent 
Order, for the period August 19, 1973 
through January 27, 1981. To remedy any 
violations that may have occurred 
during the period, Permian has agreed to 
monetary remedies totalling $21,500,000. 

As required by the regulation cited 
above, DOE received comments on the 
Consent Order for a period of not less 
than 30 days following publication of the 
notice cited above. Eight comments 
were received by April 19, 1982, the 
thirtieth day following publication of the 
notice of the proposed Consent Order. 
Four additional comments were 
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received after that deadline. DOE has 
considered all comments, including 
those which were filed late, and 
determined that the Consent Order 
should be made final without 
modification. The Consent Order was 
made effective as a final order of the 
DOE on June 1, 1982, by written notice 
to Permian. 


FOR FURTHER INFORMATION CONTACT: 
Leslie Wm. Adams, Deputy Soilicitor, 
Economic Regulatory Administration, 
Department of Energy, 1200 
Pennsylvanina Avenue, N.W., Room 
3115, Washington, D.C. 20461, Phone: 
(202) 633-9165. 

Copies of the Consent Order may be 
received free of charge by written 
request to: Permian Consent Order 
Request, Office of Special Counsel, 
Department of Energy, 1200 
Pennsylvania Avenue, N.W., 
Washington, D.C. 20461. 

Copies may also be obtained in 
person at the same address or at the 
Freedom of Information Reading Room, 
Forrestal Building, 1000 Independence 
Avenue, S.W., Room 1E-190, 
Washington, D.C. 


SUPPLEMENTARY INFORMATION: 
The Consent Order 


On March 18, 1982, DOE published - 
notice in the Federal Register at page 
11765 announcing the execution of a 
proposed Consent Order between 
Permian and DOE. In compliance with 
DOE Regulations, that notice, and a 
press release issued on March 16, 1982, 
summarized the Consent Order and the 
fact behind it. The notice and press 
release also gave instructions for 
obtaining copies of the Consent Order 
and the address for the submission of 
claims after the Consent Order has been 
made final. 

The proposed Consent Order can be 
summarized as follows: 

1. The Consent Order marks the 
conclusion of the Economic Regulatory 
Administration (ERA) audit of Permian’s 
and Western Oil Transportation 
Company’s compliance with the Federal 
petroleum price and allocation 
regulations, including the entitlements 
and mandatory oil import programs, for 
the period August 19, 1973 through 
January 27, 1981 (the audit period). With 
the exception of the matter specifically 
excluded from the settlement in the 
Consent Order, the Consent Order 
resolves all administrative and civil 
issues not perviously resolved 
concerning the allocation and sale of 
covered petroleum products during the 
audit period. 





2. Within 10 days after the effective 
date of this Consent Order, Permian 
shall remit a certified check payable to 
the United States Treasury in the 
amount of $7,000,000, to be deposited as 
miscellaneous receipts in the U.S. 
Treasury. Within 30 days after the 
effective date of this Consent Order, 
Permian shall establish an interest- 
bearing escrow account in the amount of 
$14,500,000 in a federally-chartered 
national bank in the United States. At 
the expiration of 12 months after the 
effective date of this Consent Order, and 
again at the expiration of 24 months 
thereafter, Permian shall direct the 
escrow agent to remit a certified check 
payable to the United States Treasury in 
an amount to the lesser of (a) $7,000,000 
or 50% of the balance of the escrow 
account not the subject of a civil suit or 
a claim by a third party. The balance in 
the escrow account remaining 36 months 
from the effective date of this Consent 
Order shall be remitted to the United 
States Treasury to be deposited as 
miscellaneous receipts. 

3. From the escrow account, amounts 
will be paid on behalf of Permian to 
third parties to satisfy claims arising 
from the matters covered by the Consent 
Order. Claims may be paid pursuant to 
any final judgment in a contested action, 
notice of the filing of any such action 
having been previously given to DOE by 
Permian, or pursuant to any settlement 
reached between Permian and a 
claimant and approved by DOE. Claims 
should be submitted to: The Permian 
Corporation, Attn: DOE Escrow Account 
(Suite 1102), P.O. Box 1183, Houston, 
Texas 77001. Claimants must allege a 
violation of the Federal petroleum price 
and allocation regulations. Permiam 
may require additional information in its 
consideration of a claim. Claimants may 
be required to execute a release prior to 
receiving payment. 

4. The Consent Order also provides 
details concerning enforcement of the 
provisions of the Consent Order itself. 
These provisions address Permian’s 
obligation under DOE recordkeeping 
regulations and DOE's obligation to 
maintain the confidentiality required by 
law of proprietary data received from 
Permian. The Consent Order provides 
that Permian has waived its right to an 
administrative appeal or judicial review 
of the Consent Order. The Consent 
Order does not constitute an admission 
by Permian nor a finding by DOE of a 
violation of any federal petroleum price 
and allocation statutes or regulations. 


Comments Received 


As noted above, DOE received a total 
of 12 comments on the proposed 
Permian Consent Order. Comments 


were submitted by the States of Maine, 
Florida, California, New York, and 
Connecticut, Mobil Oil Corporation, the 
Independent Refining Corporation, 
Cities Service Company, law firms 
representing Farmland Industries, Inc., 
CRA, Inc., and Energy Cooperative, Inc., 
the Transportation Group, and the 
National Consumer Law Center. DOE 
has considered all comments and 
determined that the Consent Order 
should be made final without 
modification. The significant points 
raised by the comments are discussed 
below. 

Nearly all the comments questioned 
the appropriateness of depositing the 
$7,000,000 payment in the U.S. Treasury 
as miscellaneous receipts, and several 
comments questioned the provision for 
undistributed monies from the claims 
fund also to be deposited in the 
Treasury as miscellaneous receipts, 
citing Citronelle-Mobile Gathering, Inc. 
v. Edwards, 669 F. 2d 717 (TECA 1982). 

In its enforcement actions, DOE 
attempts to identify individual 
purchasers who may have been 
overcharged and to implement 
restitutionary remedies directed at such 
purchasers. In this case, that restitution 
is achieved by the procedures of the 
Consent Order setting aside substantial 
sums of money in ‘an escrow account for 
the settlement of claims. Thus, 
commenters and others who believe 
they have been injured may present 
claims and supporting documentation to 
Permian and attempt to reach a 
resolution of those claims or pursue 
their claims in a private action against 
the company. The claims funds is 
available to satisfy judgments in private 
actions provided Permian has previously 
given notice to DOE of the filing of such 
actions and to satisfy settlements 
reached between Permian and a 
claimant. DOE will review settlements 
to determine if payment is justifiable in 
the circumstances of each case. Under 
these procedures, parties who- 
demonstrate their injury will receive 
restitution from the claims fund. Thus, 
the negotiated remedy is fully consistent 
with the preference of the Citronelle 
court which favors the implementation 
of remedies designed to compensate 
parties injured by alleged overcharges. 

Under the circumstances of this case, 
DOE was unable to determine who bore 
the burden in the challenged 
transactions. Permian’s customers were 
themselves refiners or resellers of the 
crude oil. We believe it most unlikely 
that other resellers retained the effects 
of any overcharge that may have 
occurred. In addition, alleged 
overcharges to refiners were mitigated 
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by the Entitlements Program. The 
combined effect of these facts makes it 
too speculative to attempt to make 
specific refunds in the Consent Order. 
Thus the use of a claims fund permits 
the identification and redress of specific 
injuries. Furthermore, any effects were 
dispersed, affecting all direct and 
indirect users of petroleum products 
throughout the United States. In light of 
these circumstances, depositing a 
portion of the settlement funds in the 
Treasury as miscellaneous receipts is an 
appropriate remedy in this case. 

For the reasons noted above, 
distribution of settlement monies to the 
States, as suggested in a number of 
comments, does not appear appropriate 
in this case. Escheat cases cited in the 
comments are inapposite to this Consent 
Order. This is not a situation where 
these monies either belong to 
identifiable injured parties who, for one 
reason or another, cannot be reimbursed 
or belong to no identifiable parties but 
have a nexus to a particular location. 
Because of the Entitlements Program, 
and the operation of the refiner price 
rules, it is impossible to determine who 
ultimately bore the burden of the alleged 
overcharges. All direct and indirect 
users of petroleum products nationwide 
may have been affected. Accordingly, 
there appears to be no rational basis for 
the allocation of funds among the states. 
To the extent a state believes it has 
been overcharged by Permian, it may, of 
course, file a claim. 

Several comments suggested that it 
would be appropriate in this case ‘to 
petition the Office of Hearings and 
Appeals (OHA) under Subpart V of the 
Regulations (10 CFR Part 205, Subpart V) 
for the implementation of special refund 
procedures. Contrary to the assertions of 
some commenters, the use of Subpart V 
is not mandated by the Regulations. In 
this case, the claims fund procedures 
established in the Consent Order 
provide a satisfactory mechanism 
through which persons who believe they 
may have been injured as a result of 
Permian’s alleged violations may seek 
restitution. 

Some comments noted that the 
Consent Order does not specify a 
standard of proof for claimants to meet 
in making their claims. As noted, the 
Consent Order envisions that claimants 
will file claims and supporting 
documentation with Permian with the 
purpose of demonstrating that the 
claimant had been overcharged. 
Supporting materials documenting 
alleged overcharges should include the 
amount of crude oil purchased, the price 
paid, and any information that the 
claimant believes indicates a violation 
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of the regulations with respect to the 
transactions on which the claim is 
based. The Consent Order contemplates 
that Permian will review claims and 
supporting material with a view toward 
settlement. DOE will review each 
settlement to determine if payment is 
justifiable under the particular 
circumstances of each case. 

Having considered all comments 
received, we determined that the 
proposed Consent Order with Permian 
should be made final without 
modification. The Consent Order was 
made final and effective by providing 
written notice to that effect to Permian 
on June 1, 1982. 


Issued in Washington, D.C. June 18, 1982. 
Milton C. Lorenz, 
Special Counsel, Economic Regulatory 
Administration. 
[FR Doc. 82-17251 Filed 6-24-82; 8:45 am] 
BILLING CODE 6450-01-M 


John L. Cox; Proposed Consent Order 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces a proposed 
Consent Order with John L. Cox and 
provides an opportunity for public 
comment on the terms and conditions of 
the proposed Consent Order. 


DATE: July 26, 1982. 

ADDRESS: Send comments to: James O. 
Neet, Jr., Chief Counsel, Dallas Office, 
Economic Regulatory Administration, 
Department of Energy, 1341 W. 
Mockingbird, Room 201W, Dallas, Texas 
75247. 


FOR FURTHER INFORMATION CONTACT: 
James O. Neet, Jr., Chief Counsel, Dallas 
Office, Economic Regulatory 
Administration, Department of Energy, 
1341 W. Mockingbird, Room 201W, 
Dallas, Texas 75247, 214/767-7536. 
(Copies of Consent Order may be 
obtained free of charge by writing or 
calling this office.) 


SUPPLEMENTARY INFORMATION: On June 
14, 1982, the ERA executed a proposed 
Consent Order with John L. Cox of 
Midland, Texas. Under 10 CFR 
205.199](b), a proposed Consent Order 
which involves the sum of $500,000 or 
more, excluding interest and penalties, 
becomes effective no sooner than thirty 
days after publication of a notice in the 
Federal Register requesting comments 
concerning the proposed Consent Order. 
Although tlie ERA has signed and 
tentatively accepted the proposed 
Consent Order, the ERA may, after 
consideration of the comments it 


receives, withdraw its acceptance and, 
if appropriate, attempt to negotiate a 
modification of the Consent Order or 
issue the Consent Order as signed. 


I. The Consent Order 


- John L. Cox (Cox) with his office 
located in Midland, Texas, produced 
and sold crude oil, and was subject to 
the Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR, Parts 
210, 211, 212 during the period covered 
by this Consent Order. To resolve 
certain potential civil liability arising 
out of the Mandatory Petroleum 
Allocation and Price Regulations and 
related regulations, 10 CFR, Parts 105, 
210, 211, 212, in connection with Cox's 
transactions involving crude oil during 
the period August 19, 1973 through 
January 27, 1981 (“the period covered by 
this Consent Order”), the ERA and Cox 
entered into a Consent Order, the 
significant terms of which are as 
follows: 

A. The ERA conducted an audit of 
Cox to determine Cox's compliance with 
the crude oil pricing regulations of 6 CFR 
Part 150, Subpart L, and 10 CFR Part 212, 
Subpart D. This Consent Order is 
intended by the signatories to settle the 
civil issues between the ERA and Cox 
relating to Cox’s compliance with these 
regulations during the period covered by 
this Consent Order. 

B. ERA and Cox disagree in several 
respects concerning the proper - 
application of such regulations, and 
requirements to Cox's activities during 
the settlement period. ERA and Cox 
each believe that their respective 
positions on the legal issues underlying 
such disagreements are meritorious. 
Neither Cox nor ERA disavows any 
position it has taken with respect to 
such legal issues. 

C. Notwithstanding the above, Cox 
undertakes to enter into this Consent 
Order to avoid the expense of 
protracted, complex litigation and 
further disruption of its orderly business 
functions. Execution of the Consent 
Order constitutes neither an admission 
by Cox nor a finding by ERA of any 
violation by Cox of any statute or 
regulations. 


II. Refunds 


Disposition of Refunds. Under this 
Consent Order, Cox will remit the sum 
of $1,400,000 including interest to the 
DOE within thirty (30) days after the 
effective date of this Consent Order for 
deposit in the U.S. Treasury as 
miscellaneous receipts. Upon full 
satisfaction of the terms and conditions 
of this Consent Order by Cox, the DOE 


: releases Cox from any civil claims that 
the DOE may have arising out of the 
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specified transactions during the period 
covered by this Consent Order. 

The foregoing provisions for payment 
of the refund amount were concurred in 
after ERA attempted to determine and 
identify all injured parties. These 
attempts were unsuccessful due to the 
nature of the business transctions in 
which Cox was engaged during the 
period covered by this Consent Order. 
Cox’s activities were of such a nature so 
as to make it impossible to identify 
specific parties who or which may have 
been injured. 


Ill. Submission of Written Comments 


Interested persons are invited to 
submit written comments concerning the 
terms and conditions of this Consent 
Order to the address given above. 
Comments should be identified on the 
outside of the envelope and on the 
documents submitted with the 
designation “Comments on the John L. 
Cox Consent Order.” The ERA will 
consider all comments it receives by 
4:30 p.m., local time, on 30 days after the 
date of publication of this notice. Any 
information or data considered 
confidential by the person submitting it 
must be identified as such in accordance 
with the proceedings in 10 CFR 205.9(f). 

Issued in Dallas, Texas, on the 14th day of 
June, 1982. 

Ben L. Lemos, 

Director, Dallas Office, Economic Regulatory 
Administration. 

[FR Doc. 82-17175 Filed 6-24-82; 8:45 am] 

BILLING CODE 6450-01-M 


Office of Energy Research 


Energy Research Advisory Board; 
Renewal 


This notice is published in accordance 
with the provisions of Section 7 of the 
Office of Management and Budget 
Circular No. A-63, Revised. Pursuant to 
Section 14(a)(2)(A) of the Federal 
Advisory Committee Act, and following 
consultation with the committee 
Management, Secretariat, General 
Services Administration, notice is 
hereby given that the Energy Research 
Advisory Board Charter has been 
renewed for a two-year period ending 
on June 19, 1984. 

The purpose of the Energy Research 
Advisory Board is to advise the 
Secretary, Deputy Secretary, Under 
Secretary and Assistant Secretaries as 
well as the Director, Office of Energy 
Research on overall research and 
development conducted in DOE and to 
provide long-range guidance in these 
areas to the Department. 





The renewal of the Energy Research 
Advisory Board has been determined 
essential and in the public interest in 
connection with the performance of 
duties imposed on DOE by law. The 
Board will operate in accordance with 
the provisions of the Federal Advisory 
Committee Act (5 U.S.C. Appendix, Pub. 
L. No. 92-463, 86 Stat. 770), the 
Department of Energy Organization Act 
(42 U.S.C. 7101 et seq., Pub. L. No. 95-91, 
91 Stat. 567), OMB Circular No. A-63, 
Revised, and other directives and 
instructions issued in implementation of 
those Acts. 

Further information regarding this 
Board may be obtained from the 
Department of Energy Advisory - 
Committee Management Officer (202) 
252-6799. 

Issued in Washington, D.C. on June 21, 
1982. 

James B. Edwards, 

Secretary of Energy. 

[FR Doc. 82-17174 Filed 6-24-82; 8:45 am] 
BILLING CODE 6450-01-M 


Southeastern Power Administration 


Interim Power Marketing Policy and 
Revised Proposed Long-Term 

Marketing Policy, Kerr-Philpott System > 
of Projects 

AGENCY: Department of Energy, 
Southeastern Power Administration 
(SEPA). 

ACTION: Notice of issuance of both 

interim power marketing policy and 
revised proposed long-term marketing 
policy for Kerr-Philpott System of 
Projects. 


summary: SEPA has determined that 
the proposed power marketing policy for 
its Kerr-Philpott System of Projects 
published July 3, 1980, 45 FR 45349, must 
undergo major revisions requiring 
additional public input. Because of the 
nature of the revisions, SEPA has 
determined that public input should be 
invited in the same comprehensive way 
as utilized with respect to the original 
proposed policy. SEPA has additionally 
determined that the delay in-adopting 
and implementing a policy is adversely 
affecting SEPA and its customers and 
pursuant to Section 11 of Procedure for 
Public Participation in the Formulation 
of Marketing Policy published July 6, 
1978, 43 FR 29186, has issued and is 
publishing herewith an interim 
marketing policy to be effective until a 

' long-term policy can be adopted and 
implemented. SEPA has also developed 
and is publishing herewith a revised 
proposed long-term marketing policy. 
This policy when finalized will replace 


the interim policy and will constitute 
written guidelines for long-term 
disposition of power from the system. 
The revised proposed policy is 
developed under authority of Section 5 
of the Flood Control Act of 1944, 16 
U.S.C. 825s, and Section 302(a) of the 
Department of Energy Organization Act 
of 1977, 42 U.S.C. 7152. Interested 
persons are invited to submit comments 
directly to SEPA and/or consult and/or 
present written or oral views, data or 
arguments at the public comment forum 
on the proposed policy. 

DATES: Written comments are due on or 
before January 17, 1983. A public 
comment forum will be held in South 
Hill, Virginia on November 18, 1982. 
ADDRESSES: Five copies of written 
comments should be submitted to: 
Administrator, Southeastern Power 
Administration, Department of Energy, 
Samuel Elbert Building, Elberton, 
Georgia 30635. The public comment 
forum will begin at 10:00 a.m. on the 
following date and at the following 
location: November 18, 1982, Holiday 
Inn, Atlantic Street, South Hill, Virginia 
23970. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Harry C. Geisinger, Administrator, 
Southeastern Power Administration, 
Department of Energy, Samuel Elbert 
Building, Elberton, Georgia 30635, 404— 
283-3261. 

SUPPLEMENTARY INFORMATION: SEPA 
concluded after evaluation of comments 
received at the public comment forum, 
at numerous conferences and in writing 
that major problems respecting the 
proposed marketing area, proposed 
allocations of power and 
implementation of the proposed power 
marketing policy require the issuance of 
a revised proposed marketing policy and 
the receipt of further public input. The 
major problems involve (1) enlargement 
of proposed marketing area to include a 
portion of the Appalachian Power 
Company service area within SEPA’s 
marketing area, (2) establishment of a 
viable approach to power allocations 
following determination that the 
capacity without energy concept cannot 
be implemented, and (3) problems 
inherent in allocating power to and 
serving North Carolina municipals 
located in VEPCO service area who 
have elected to receive service from 
CP&L. Major issues raised by the 
revised proposed policy are 
determination of marketing area, 
allocation of power among area 
customers, utilization of area utility 
systems for power integration, firming, 
wheeling, exchange and other essential 
relationships, wholesale rates, handling 
of resale relationships, and conservation 
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measures. The following identifiable 

studies were used in the development of 

the revised proposed marketing policy: 

Power Marketing Policy Considerations, 
October 1977 

Preference Agency Loads in the 
Proposed Kerr-Philpott Marketing 
Area 

Capacity and Energy Sales by Customer 
Groups and by Utility Areas for Kerr- 
Philpott System 

Computer Printouts of Simulated Project 
Operations of Kerr-Philpott System, 
June 1980 and April 1981 

Kerr-Philpott System Rate and 
Repayment Studies, May 1981 and 
June 1982. 


These studies are available for 
inspection or copying at the 
headquarters offices of Southeastern 
Power Administration in accordance 
with the Freedom of Information Act, 5 
U.S.C. 552. 

Additionally, an Environmental 
Assessment has been drafted indicating 
that the revised proposed power 
marketing policy will not have a 
significant effect upon the quality of the 
human environment. Comments on the 
draft EA are invited through January 17, 
1983. A copy may be obtained by 
contacting the Administrator at the 
address or telephone number listed 
above. 

The public comment forum will not be 
adjudicative in nature. The 
Administrator shall act as or appoint a 
forum chairman. At the start of the 
forum the chairman shall briefly explain 
procedures and rules. Customers and 
the public shall be allowed to make oral 
statements and comments, introduce 
relevant documents and ask questions 
regarding the revised proposed power 
marketing policy of SEPA 
representatives at the forum. Persons 
desiring to speak shall so notify SEPA at 
least three days before the forum is 
scheduled so that a list of forum 
participants can be prepared. If 
necessary, the chairman may establish 
time limitations for oral presentations 
by these participants to assure that all 
who register to speak shall have an 
opportunity to do so. Others will be 
permitted to speak if time allows. Those 
unable to speak because of time 
limitations and others who so desire 
may submit written comments. The 
chairman and SEPA representatives 
may question forum participants and the 
chairman, at his discretion, may permit 
other participants a like privilege. 
Questions not answered by SEPA 
representatives during the forum shall 
be specifically identified by the 
chairman in the transcript and shall be 
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subsequently responded to by SEPA in 
writing. All documents introduced and 
written answers to questions shall be 
available for inspection and copying at 
SEPA headquarters in accordance with 
the Freedom of Information Act. Forum 
proceedings shall be transcribed. Copies 
of the transcript may be purchased from 
the reporter. Customers and the public 
may consult or file written comments 
and questions with SEPA regarding the 
revised proposed marketing policy on or 
before January 17, 1983. All such 
questions shall receive expenditious 
response, and all such comments, 
questions and answers shall be 
available at SEPA headquarters for 
inspection or copying in accordance 
with the Freedom of Information Act. 
The forum transcript will likewise be 
available for inspection at SEPA 
headquarters in Elberton, Georgia. 


Issued at Elberton, Georgia, June 18, 1982. 
Harry C. Geisinger, 
Administrator. 


Revised Proposed Long-Term Power 
Marketing Policy, Kerr-Philpott System 
of Projects 


General. The projects and power 
subject to this policy are: 


The long-term policy for the Kerr- 
Philpott System of Projects will replace 
the interim policy published here with 
and will be implemented as soon as 
contracts negotiated pursuant to the 
interim policy can be replaced. 

The long-term policy will be 
implemented through negotiated 
contracts for terms not to exceed 10 
years. 

Transmission facilities owned by 
Virginia Electric and Power Company 
(VEPCO), Carolina Power & Light 
Company (CP&L) and Appalachian 
Power Company (APC) will be used for 
all necessary purposes including 
transmitting power to load centers. 
Deliveries may be made at the projects, 
at utility interconnections or at customer 
substations, as determined by SEPA. 
The projects will be hydraulically, 
electrically and financially integrated 
and will be operated to make maximum 
contribution to the respective utility 
areas. Preference in the sale of the 
power will be given to public bodies and 
cooperatives. 


Marketing Area. The SEPA marketing 
area shall be a combination of the 
following areas: (1) that area within the 
VEPCO service area in both Virginia 
and North Carolina within a radius of 
150 miles of the Kerr Project; (2) that 
area within the CP&L service area in 
North Carolina and South Carolina 
within a radius of 165 miles of a point on 
the Virginia-North Carolina state line 
where CP&L’s Kerr Dam-Henderson line 
interconnects with the VEPCO System; 
and (3) that area within the APC service 
area within a radius of 100 miles of the 
Philpott Project. The combined SEPA 
marketing area of approximately 65,000 
square miles contains 89 eligible public 
bodies and cooperatives, as listed on 
Appendix A attached hereto. 

Allocations of Power. Approximately 
the output of the Philpott Project and 
approximately two-thirds of the output 
of the Kerr Project will be allocated on a 
long-term basis to customers located in 
the SEPA served portion (Virginia and 
North Carolina) of the VEPCO service 
area and to customers located in the 
SEPA served portion of the APC service 
area and the remainder of the output of 
the Kerr Project will be allocated to 
customers located in the SEPA served 
portion of the CP&L area. Except where 
duplication of allocation would result, 
each public body and cooperative 
within the marketing area as shown on 
Appendix A will be entitled to an 
allocation of power as hereinafter 
provided. 

It is SEPA’s goal to allocate all 
available and usable system power to 
preference customers including capacity 
which is presently being sold to VEPCO 
and CP&L. 

Existing preference customers within 
the VEPCO service area will be entitled 
to retain their 65 megawatts of project 
capacity and those within the CP&L area 
will be entitled to retain their 30 
megawatts. As to the capacity now sold 
the Companies, both new and existing 
preference customers within the VEPCO 
and APC service areas and those within 
the (CP&L) service area will be entitled, 
after provision for reserves and losses, 
to share equitably in such capacity; 
provided that preference customers in 
the APC area will be limited to the 
available capacity output of the Philpott 
Project. 

Allocations of capacity to a particular 
preference customer within a particular 
utility service area will be based on the 
relationship of such customer's 
maximum 1980 demand to the sum of the 
1980 maximum demands of all 
preference customers in a given utility 
service area sharing in such power. 


Capacity sold new preference 
customers will be accompanied by 
minimum quantities of energy necessary 
to make such capacity viable on such 
customers’ systems, at least equal to the 
firm energy available from the projects 
(approximately 650 kilowatt-hours per 
kilowatt per year). The remainder of the 
energy available to the VEPCO, APC 
and CP&L service areas shall be 
allocated to existing preference 
customers in the respective areas based 
on their capacity allocations. 

Utilization of Utility Systems. In the 
absence of transmission facilities of its 
own, SEPA will use area generation and 
transmission systems to integrate the 
Government's projects, provide firming, 
wheeling, exchange and backup service 
and such other functions as may be 
necessary to dispose of system power 
under reasonable and acceptable 
marketing arrangements. Utility systems 
providing such services shall be entitled 
to adequate compensation. Specific 
terms and conditions of such 
arrangements shall be the subject of 
negotiations between SEPA and the 
generation and transmission utilities 
providing the services. Individual 
preferred agencies directly affected by 
the negotiations shall stand in an 
advisory role to SEPA and shall be kept 
currently advised as to the status and 
progress of negotiations. 

Wholesale Rates. Rate schedules 
shall be drawn so as to recover all costs 
associated with producing and 
transmitting the power in accordance 
with then current repayment criteria. 
Production costs will be determined on 
a system basis and rate schedules will 
be related to the integrated output of the 
projects. Rate schedules may be revised 
periodically. 5 

Resale Rates. Resale rate provisions 
requiring the benefits of SEPA power to 
be passed on to the ultimate consumer 
will be included in each SEPA customer 
contract which provides for SEPA to 
supply more than 25 percent of the 
customers’ total power requirements 
during the term of the contract. 

Conservation Measures. Each 
customer purchasing SEPA power shall 
agree to take reasonable measures to 
encourage the conservation of energy by 
ultimate consumers. 


PREFERENCE AGENCIES IN THE KERR- 
PHILPOTT SYSTEM AREA 


Preference agencies served by CP&L: 
North Carolina 


Pee Dee EMC 
Piedmont EMC 
Pitt & Greene EMC 
Randolph EMC 
South River EMC 
Tideland EMC 
Tri-County EMC 
Wake EMC 


Brunswick EMC 
Carteret-Craven EMC 
Central EMC 

Four County EMC 
Halifax EMC 
Harker'’s Island EMC 
Jones-Onslow EMC 
Lumbee River EMC 
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Apex 
Ayden 
Benson 
Clayton 
Farmville 
Fayetteville 
Fremont 
Hookerton 
Kinston 
LaGrange 
Laurinburg 


Wake Forest 
Wilson 


South Carolina 


Bennettsville 
Preference agencies served by VEPCO: 


North Carolina 


Halifax EMC 
Roanoke EMC 
Tideland EMC 


Hobgood 
Robersonville 
Scotland Neck 
Tarboro 
Washington 
Windsor 


Virginia 
Prince George EC 
Prince William EC 
Rappahannock EC 
Shenandoah Valley EC 
Southside 
Northern Neck EC 


Blackstone 


Culpeper 
Elkton 


Harrisonburg 
Iron Gate 
Wakefield 


Preference agencies served by utilities 
other than CP&L or VEPCO: 
City 
Black Creek 
Fountain 


Lucama 
Macclesfield 
Oak City 


Served by 
Wilson 
Wilson 
Wilson 


Wilson 

Edgecombe-Martin 
County EMC 

Wilson 

Tarboro 

Rocky Mt. 

Wilson 


Wilson 
Greenville 


Pinetops 
Princeville 


Sharpsburg 
Stantonsburg 
Walstonburg 
Winterville 


Preference agencies served by APC: 
Bedford Radford 


Danville 
Martinsville Salem 


Interim Power Marketing Policy; Kerr- 
Philpott System of Projects 


Introduction. Major unresolved 
problems have delayed issuance of a 
long-term power marketing policy for 
the Kerr-Philpott System of Projects 
resulting in continued sale of capacity to 
non-preference customers rather than 
preference customers. Because 
additional time will be required to solve 
these problems, and because SEPA and 
preference customers continue to be 
adversely affected by these delays, this 


interim marketing policy effective upon 
publication and subject to 
implementation as promptly as possible 
has been issued. This action was taken 
pursuant to Section 11 of SEPA’s 
Procedure for Public Participation in the 
Formulation of Marketing Policy 
published July 6, 1978, 43 FR 29186, and 
is predicated upon the extraordinary 
circumstances which have prevented 
finalization of the long-term policy. The 
interim policy will remain in place only 
so long as necessary to complete the 
formulation of a long-term policy now 
under active consideration. 

Interim Policy. Approximately the 
output of the Philpott Project and 
approximately two-thirds of the output 
of the Kerr Project will be delivered to 
the VEPCO System and the remainder of 
the output of the Kerr Project will be 
delivered to the CP&L System. To the 
maximum extent feasible and practical, 
all capacity and energy delivered to the 
respective systems will be allocated to 
existing preference customers served 
from the respective systems in 
proportion to existing capacity 
allocations. 

Implementation. Contracts with the 
Companies and preference customers to 
implement the above interim policy will 
be negotiated and placed in effect as 
soon as possible, to remain in effect 
only so long as needed to secure 
replacement contracts under a long-term 


: policy. 


[FR Doc. 82-17173 Filed 6-24-82: 8:45 am] 
BILLING CODE 6450-01-M 


\Jestern Area Power Administration 


Central Valley Project; Proposed 
Power Rate Adjustment 


AGENCY: Western Area Power 
Administration, DOE. 

ACTION: Notice of proposed power rate 
adjustment—Central Valley Project. 


SUMMARY: The Western Area Power 
Administration (Western) is proposing 
power rate increases for the Central 
Valley Project (CVP). Power rates must, 
by law, be sufficient to recover the 
annual power expenses plus repay the 
power and certain nonpower investment 
costs of the CVP within prescribed time 
periods. The CVP power revenues have 
been insufficient to recover the annual 
CVP power expenses for several years. 
The rates currently in effect, 
designated CV-F4 (Schedule of Rates for 
Wholesale Firm Power) and CV-P3 
(Schedule of Rates for Commercial 
Irrigation and/or Drainage Pumping 
Service and for Wholesale Firm Power 
Service When Supplied in Conjunction 
Therewith), provide for a composite 
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yield of 9.76 mills/kWh, each utilizing a 
demand charge of $2.00/kW/month and 
an energy charge of 5.11 mills/kWh. 
These rates were placed in effect on an 
interim basis by Rate Order No. WAPA- 
2 (44 FR 57962, October 9, 1979). The 
CVP does not currently have a rate for 
the transmission (wheeling) of non-CVP 
power over the CVP transmission 
system. 

The existing rates were submitted to 
the Federal Energy Regulatory 
Commission (FERC) for confirmation 
and approval on a final basis by the 
Assistant Secretary for Resource 
Application’s letter of October 2, 1979. 
Because they were placed in effect on 
an interim basis of up to one year, they 
were extended for an additional year, 
through October 31, 1981, by Rate Order 
No. WAPA-5 (45 FR 67442, October 10, 
1980) and for a third year, through 
October 31, 1982, by Rate Order No. 
WAPA-10 (46 FR 47655, September 29, 
1981). 

By Order dated May 4, 1982 (Docket 
EF 80-5011-000), FERC disapproved the 
current rates. FERC’s disapproval of the 
existing rates, however, does not 
preclude the implementation of this 
proposed power rate adjustment. 

Several firm power rates will be 
offered for consideration as well as a 
rate for the delivery of non-CVP power 
over CVP’s transmission system. 

The proposed firm power rates, 
interruptible power rate, and wheeling 
rates offered by Western for 
consideration are: 


Uniform Rate With a Single Energy 
Stair Step 


Capacity Charge: $3.50/kW of monthly 
billing demand 

Energy Charge: May 25, 1983—December 
31, 1985—14.26 mills/kWh; January 1, 
1986, and thereafter—32.78 mills/kWh 

Composite Yield: May 25, 1983- 
December 31, 1985—21.94 mills/kWh; 
January 1, 1986, and thereafter—40.40 
mills/kWh : 


Uniform Rate With Periodic Energy 
Stair Steps 


Capacity Charge: $3.50/kW of monthly 
billing demand 

Energy Charge: May 25, 1983-December 
31, 1983—10.50 mills/kWh; January 1, 
1984—December 31, 1984—13.87 mills/ 
kWh; January 1, 1985-December 31, 
1985—17.23 mills/kWh; January 1, 
1986, and thereafter—32.78 mills/kWh 

Composite Yield: May 25, 1983- 
December 31, 1983—18.29 mills /kWh; 
January 1, 1984—-December 31, 1984— 
21.51 mills/kWh; January 1, 1985- 
December 31, 1985—24.86 mills/kWh; 
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January 1, 1986, and thereafter—40.40 
mills/kWh 


Tip-Up Rate 


Capacity Charge: $3.50/kW of monthly 
billing demand 

Energy Charge: From May 25, 1983- 
December 31, 1985, the first 270 kWh/ 
kW of actual monthly demand will be 
at 5.85 mills/kWh. All energy in 
excess of the first 270 kWh/kW of 
actual monthly demand, but not in 
excess of the delivery obligation 
under the contract, will be at 26.99 
mills/kWh. 

Composite Yield: From May 25, 1983- 
December 31, 1985—21.94 mills/kWh 

Energy Charge: From January 1, 1986, 
and thereafter, the first 270 kWh/kW 
of actual monthly demand will be at 
5.85 mills/kWh. All energy in excess 
of the first 270 kWh/kW of actual 
monthly demand, but not in excess of 
the delivery obligations under the 
contract, will be at 66.39 mills/kWh. 

Composite Yield: January 1, 1986, and 
thereafter—40.40 mills/kWh 


Rate for Interruptible Power Service 


The charge for capacity and energy 
for interruptible power service would be 
the same as for the uniform rate for firm 
power with the exception that for the 
months that Western requests the 
participating customers to shed load, the 
billing demand to which the capacity 
charge applies would be based on each 
participating customer’s contribution to 
the CVP’s simultaneous peak during 
each month. The rate for interruptible 
service would not be imlemented if a 
tip-up rate is adopted for firm power. 


Rate for Wheeling Over CVP’s 
Transmission System 


The proposed rate for both firm and 
nonfirm wheeling is 1 mill/kWh. 

A brochure will be distributed to all 
CVP customers and other interested 
parties, and public information and 
comment forums will be held in 
accordance with the current procedures 
for public participation in general rate 
adjustments. The brochure will explain 
the need for the rate increases. After 
public discussions and review of public 
comments, Western will decide on the 
proposed rates which it believes should 
be implemented and will make its 
recommendation to the Assistant 
Secretary for Conservation and 
Renewable Energy. 

DATES: The consultation and comment 
period will begin with publication of this 
notice in the Federal Register and will 
end not less than 90 days thereafter. The 
proposed rates are to become effective 
on or before May 25, 1983. 


A public information forum at which 
Western will explain the need for an 
increase, review alternatives, and 
answer questions will be held on July 13, 
1982, at the Holiday Inn, Holidome, 5321 
Date Avenue, Sacramento, California, 
beginning at 9:30 a.m. The public 
comment forum at which the public may 
comment on the proposed rate increase 
will be held at the same location in 
Sacramento, California, beginning at 
9:30 a.m. on August 17, 1982. At the 
public comment forum, Western’s 
representatives may ask questions of the 
persons commenting but will not be 
required to answer questions concerning 
the proposed rates. A transcript will be 
made at both forums. 

Persons planning to speak at the 
comment forum should sent their names 
and affiliation to the address noted 
below by August 13, 1982, so that a 
speaker list may be developed. Time 
permitting, other persons will be 
allowed to comment at the comment 
forum. 

Written comments may be submitted 
at the comment forum or may be 
submitted to the address below 
throughout the consultation and 
comment period, but should be received 
at that address on or before September 
23, 1982. 

AppRess: For further information 
contact: Mr. David G. Coleman, Area 
Manager, Sacramento Area Office, 
Western Area Power Administration, 
2800 Cottage Way, Sacramento, CA 
95825, (916) 484-4251. 

SUPPLEMENTARY INFORMATION: Power 
rates for the CVP are established 
pursuant to the Department of Energy 
Organization Act of August 4, 1977 (42 
U.S.C. 7101, et seq.); the Reclamation 
Act of 1902 (43 U.S.C. 372, et seg.) as 
amended and supplemented by 
subsequent enactments, particularly 
section 9(c) of the Reclamation Project 
Act of 1939 (43 U.S.C. 485h(c)); and the 
acts specifically applicable to the 
project and divisions thereof. 

The Secretary of Energy delegated to 
the Assistant Secretary for Resource 
Applications, by Delegation Order No. 
0204-33 (43 FR 60636, December 28, 
1978), the authority to develop, acting by 
and through the Administrator of 
Western, confirm, approve, and place 
into effect on an interim basis, power 
and transmission rates for Western. The 
delegation order also gave to the 
Federal Energy Regulatory Commission 
the authority to make a final decision 
either confirming and approving, 
disapproving or remanding such rates. 
On March 19, 1982, Delegation Order 
No. 0204-33 was amended by 
substituting the “Assistant Secretary for 


Conservation and Renewable Energy” 
for the “Assistant Secretary for 
Resource Applications” (46 FR 25426, 
May 7, 1981). 

In accordance with the Public Utility 
Regulatory Policies Act of 1978, the 
standards set forth by section 111 of that 
act will be considered in conjunction 
with this rate adjustment. 

Procedures for public participation in 
rate adjustments for power marketed by 
Western were published in the Federal 
Register (45 FR 86983, December 31, 
1980). Corrections and amendments 
thereto were also published in the 
Federal Register (46 FR 6864, January 22, 
1981, and 46 FR 25426, May 7, 1981). 


Regulatory Flexibility Analysis 


Pursuant to the Regulatory Flexibility 
Act of 1980 (5 U.S.C. 601, et seg.), each 
agency, when required by 5 U.S.C. 553 to 
publish a proposed rule, is further - 
required to prepare and make available 
for public comment an initial regulatory 
flexibility analysis to describe the 
impact of the proposed rule on small 
entities. In this instance, the rate 
adjustment for the CVP relates to 
nonregulatory services provided by 
Western at a particular rate. Under 5 
U.S.C. 601(2), rates or services of 
particular applicability are not 
considered “rules” within the meaning 
of the Act. Since the rate for CVP power 
is of limited applicability and is being 
set in accordance with specific 
regulations and legislation under 
particular circumstances, Western 
believes that no flexibility analysis is 
required. 


Environmental Evaluation 


In compliance with the National 
Environmental Policy Act of 1969 
(NEPA) and Department of Energy 
(DOE) regulations published in the 
Federal Register on March 28, 1980 (45 
FR 20694-20701), Western is conducting 
an environmental evaluation of the . 
proposed rate adjustments. 

Section D of the above guidelines 
states that for rate increases for 
products or services marketed by DOE, 
the level of documentation under NEPA 
depends on the magnitude of the rate 
increase as it relates to the rate of 
inflation since the last rate increase. If, 
as in the case of this proposed rate, it 
exceeds the rate of inflation since the 
last rate increase, an environmental 
assessment (EA) is normally required. 
The EA currently being prepared by 
Western will determine whether there 
are significant environmental impacts 
which would require further NEPA 
documentation. 





Executive Order 12291 


The Department of Energy has 
determined that this is a major rule 
pursuant to the criteria of section 1(b) of 
the Order. However, Western has 
received an exemption from sections 3, 
4, and 7 of Executive Order 12291 and 
therefore will not prepare a regulatory 
impact statement. 

Availability of Information 

All brochures, studies, comments, 
letters, memorandums and other 
documents made or kept by Western for 
the purpose of developing the proposed 
rate are and will be available for 
inspection and copying at the 
Sacramento Area Office, Western Area 
Power Administration, 2800 Cottage 
Way, Sacramento, California 95825, 
(916) 484-4251. 

Issued at Washington, DC, June 21, 1982. 
Ronald K. Greenhalgh, 

Assistant Administrator for Washington 
Liaison. 

[FR Doc. 82-17249 Filed 6-24-82; 8:45 am] 

BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS 81011; TSH-FRL 2146-2] 


In FR Doc. 82-16045, published at page 
25767, on Tuesday, June 15, 1982, on 
page 25768, in the first column, in the 
first paragraph under “III”, in the third 
line, “nearly 7 percent” should be 
corrected to read “nearly 97 percent”. 
BILLING CODE 1505-01-M 


[OPTS-59092; TSH-FRL 2155-3] 


Certain Chemicals; Premanufacture 
Exemption Applications 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 


summary: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5 (a) or (b) of the 
Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h)(1) of TSCA. 
Requirements for test marketing 


exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt, are discussed 
in EPA’s revised statement of interim 
policy published in the Federal Register 
of November 7, 1980 (45 FR 74378). This 
notice, issued under section 5(h)(6) of 
TSCA, announces receipt of two 
applications for exemptions, provides a 
summary, and requests comments on the 
appropriateness of granting each of the 
exemptions. 

DATE: Written comments by: July 23, 
1982. a 
ADDRESS: Written comments, identified‘ 
by the document control number 
“[OPTS-59092]” and the specific TME 
number should be sent to: Document 
Control Officer (TS-793), Office of . 
Pesticides and Toxic Substances, 
Management Support Division, 
Environmental Protection Agency, Rm. 
E-401, 401 M Street, SW., Washington, 
D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
David Dull, Acting Chief, Notice Review 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-216, 401 M Street SW., Washington, 
D.C. 20460. 

SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the TME received 
by EPA. The complete non-confidential 
document is available in the public 
reading room, E-107. 


TME 82-26 


Close of Review Period. July 29, 1982. 
Manufacturer. Confidential. 
Chemical. (G) Polyquaternary 
methacrylamide ammonium acetate. 
Use/Production. (G) Contained use. 
Prod. range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Use: dermal, a total of 4 
workers, up to 1 hr/da. 
Environmental Release/Disposal. 
er than 10 kg/yr released to air and 
an 


TME 82-27 


Close of Review Period. July 30, 1982. 

Manufacturer. Confidential. 

Chemical. (G) Reaction product of 
alkyl isocyanate with 3- 
(trimethoxysilyl)-1-propanethiol. 

Use/Production. (G) In assembly of 
automotive components. Prod. range: 
Confidential. 

Toxicity Data. No data submitted. 
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Exposure. Manufacture and other 
operations: dermal, total of 7 workers, 
up to 8 hrs/da, up to 2 da/yr. 

Environmental Release/Disposal. 
Process wastes incinerated, products 
containing substances landfilled. 


Dated: June 18, 1982. 
Denise F. Swink, 
Acting Director, Management Support 
Division. 
[FR Doc. 82~17200 Filed 6-24-82; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-53038; TSH-FRL 2156-4] 


Premanufacture Notices; Monthly 
Status Report for May 198; 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5(d)(3) of the Toxic 
Substances Control Act (TSCA) requires 
EPA to issue a list in the Federal 
Register at the beginning of each month 
reporting the premanufacture notices 
(PMNs) pending before the Agency and 
the PMNs for which the review period 
has expired since publication of the last 
monthly summary. This is the report for 
May 1982. 

DATE: Written comments are due no 
later than 30 days before the applicable , 
notice review period ends on the 
specific chemical substance. 
Nonconfidential portions of the PMNs 
may be seen in Rm. E-106 at the address 
below between 8:00 a.m. and 4:00 p.m., 
Monday through Friday, excluding legal 
holidays. 

ADDRESS: Written comments are to be 
identified with the document control 
number “[OPTS-53038]” and the specific 
PMN number should be sent to: 
Document Control Officer (TS-793), 
Management Support Division, Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency, Rm. 
E-409, 401 M Street, SW., Washington, 
D.C. 20460, (202-382-3532). 

FOR FURTHER INFORMATION CONTACT: 
Kirk Maconaughey, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-208, 401 M Street, SW., 
Washington D.C. 20460, (202-382-3746). 
SUPPLEMENTARY INFORMATION: The 
monthly status report published in the 
Federal Register as required under 
section 5(d)(3) of TSCA (90 stat. 2012 (15 
U.S.C. 2504)), will identify: (a) PMNs 
received during May; (b) PMNs received 
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previously and still under review at the | commencement to manufacture during Dated: June 18, 1982. 

end of May; (c) PMNs for which the May; and (e) PMNs for which the review _ Denise F. Swink, 

notice review period has ended during period has been suspended. Therefore, Acting Director, Management Support 
May; (d) chemical substances for which the May 1982 PMN Status Report is Division. 

EPA has received a notice of being published. 


- Premanufacture Notices Monthly Status Report, May 1982 
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Ill. 100 PREMANUFACTURE NOTICES FOR WHICH THE NOTICE REviIEW PERIOD HAS ENDED DURING THE MONTH. (EXPIRATION OF THE NOTICE REVIEW 
PerioD DOES NoT SIGNIFY THAT THE CHEMICAL HAD BEEN ADDED TO THE INVENTORY) 
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Ill. 100 PREMANUFACTURE NOTICES FOR WHICH THE NOTICE REVIEW PERIOD HAS ENDED DURING THE MONTH. (EXPIRATION OF THE NOTICE REVIEW 
Periop Does NoT SIGNIFY THAT THE CHEMICAL HAD BEEN ADDED TO THE INVENTORY)—Continued 
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Generic name: Polymer of aliphatic and aromatic diacids and an aliphatic diol... 
Generic name: Fatty acids, tall oil, polymers with alicyclic glycol, phthalic anhydride and trimethylol 


Propane. 
Generic name: Alkyl (substituted ary!) alkylate 


~ 


sa i 


| May 
su] May 


NOTE.—PMNs 82-156 thru 82-165 are suspended due to problems with chemical identity. 


IV. 52 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE 


45 FR 1675 (Jan. 8, 1980) 
45 FR 37278 (June 2, 1980).... 


45 FR 51648 (Aug. 4, 1980. 


46 FR 87119 (Jan. 27, 1981) 
46 FR 16118 (Mar. 11, 1981)... 
46 FR 15944 (Mar. 10, 1981)... 
46 FR 19307 (Mar. 30, 1961 


46 fa 26862 (May 15, 1981)... 

46 FR 29524 (June 2, 1981).... 

46 FR 29527 (June 2, 1981)... 

46 FR 30884 (June 11, 1981)... 
(4-hydrazinophenyl)ethyl)]-methanesultfonamide hydrochloride 46 FR 35342 (July 8, 1981).. 
Di(2-propeny!) 3,4,5,6-tetrabromo-1,2-benzene-dicarboxyla! 46 FR 35345 (July 8, 1981)... 
Benzenediazonium, eee sulfate (2:1) .. 46 FR 35339 (July 8, 1981).. 


..| 46 FR 42330 (Aug. 20, 1981) ... 

46 FR 45997 (Sept. 16, 1981). 

46 FR 45998 (Sept. 16, 1981). 

46 FR 47856 (Sept. 30, 1981). 

46 FR 55003 (Nov. 5, 1981)... 

acid diol, diamine and a diisocyanate.. 46 FR 57127 (Nov. 20, 1981)... 
Generic name: Tal teow copolymer resin 46 FR 58358 (Dec. 1, 1981) 
Generic - name: omen (chlorotriazinyl-imino-substituted phenyleneazo- | 46 FR 58359 (Dec. 1, 1981) 
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46 FR 60496 (Dec. 10, 1981) .. 
46 FR cose! (Dec. 14, 1981) .. 


47 FR 38 (Jan. 5, 1982). 
47 FR 1022 (Jan. 8, 1982) .. 
47 FR 1410 (Jan. 13, 1982) 
47 FR 2399 (Jan. 15, 1982) 
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IV. 52 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE—Continued 


Generic name: Reaction product of a dehydroacid ester, polyhydric anhydride and substituted | 47 FR 4144 (Jan. 28, 1982). -enceseeeeeueeeeennnecennneennnnen 


isocyianate. 
Generic name: Neutralized substituted alkanoic ester aol 47 FRI 4146 Clan. 2B, 19GB 2) annannanannncnnsseeneorencnsensncersnsesse eaiilileda 
Generic name: Modified alkyd polymer from fatty acid oils, glycerin and a carbomonocyciic | ae | ema 


47 FR 4735 (Feb. 2, 1982). .eoeccneeesneeee - 
47 FR 5330 (Feb. 4, 1982)... nencoeeenneesnneenneenneee enseqsoagane 
- | 47 FR 5326 (Feb. 4, 1982) 


47 FR 9001 (ee. 4, 1000 mtd 
47 FR S329 (Feb. 4, 1962) cccccccceeccnssescsecssseesnnnerseee i. 
47 FR 7486 (Feb. 19, 1982) ...ccccecseeceescecesenenseen 


Generic name: Naphthalenesulfonic acid, 5-phenyazo-8-toluidino azo ; 
Generic name: Fatty acids, tall oil, polymers with alicyclic glycol, phthalic anhydride and trimethyot | 
Propane. 


47 FR 10076 (Mar. 9, 1982). csccsncseccsnscsnsenessneeneee acd 
47 FR 10900 (Mar. 12, 1982) ....cccccsecessncecsneensceeeceenen pir 
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[FR Doc. 82-17199 Filed 6-24-82; 8:45 am] 
BILLING CODE 6560-50-M 


[ER-FRL-2155-2] 


Availability of Environmental impact 
Statements Filed June 14 Through 
June 18, 1982, Pursuant to 40 CFR Part 
1506.9 


RESPONSIBLE AGENCY: Office of Federal 
Activities, Ms. Kathi Wilson (202) 382- 
5074/Procedural Inquiries General 
Information 382-5075 or 382-5076 

Corps of Engineers: 

EIS No. 820396, Draft, COE, CA, 
Cottonwood Creek Flood Control Project, 
Tehama and Shasta Counties, Due: Aug. 
9, 1982. 

EIS No. 820395, Draft, COE, SEV, NY, NJ, 
Ports of New York and New Jersey, 
Dredge Disposal Site, Due: Aug. 9, 1982. 

EIS No. 820411, Final, COE, SEV, PRO, CT, 
RI, NY, Long Island Sound Region, 


46 FR 55146 (Nov. 6, 1981) 


et Material Disposal, Due: July 26, 


menimeate of Interior: 

EIS No. 820409, Draft, BLM, CA, Bodie- 
Coleville Planning Units, Grazing 
Management Plan, Mono County, Due: 
Aug. 9, 1982. 

EIS No. 820410, Draft, BLM, ID, North Idaho 
Management Framework Plan, 
Amendment, Payette NF, Due: Aug. 30, 
1982 

EIS No. 820401, Draft, BLM, NV, Schell 
Livestock Grazing Mgmt. Plan, Lincoln, 
Nye and White Pine Cos., Due: Aug. 17, 
1982. 

EIS No. 820408, Draft, BLM, OR, Roseburg 
Ten-Year Timber Mgmt. Plan, Douglas, 
Lane and Jackson Cos., Due: Aug. 20, 
1982. 

EIS No. 820412, Final, BLM, CA, San 
Gorgonio Pass Wind Energy Fields, Site- 
Specific 1, Riverside Co, Due: July 26, 
1982. 


EIS No. 820399, Final, BLM, ID, Twin Falls 
Livestock Grazing Management Program, 
Twin Falls County, Due: July 26, 1982. 

EIS No. 820407, DSuppl, OSM, SEV, REG, 
Surface Mining Control Program 
Regulations, Revisions, Due: Aug. 25, 
1982. 

EIS No. 820402, Draft, MMS, SEV, ATL, 
1983 OCS Oil/Gas Lease Sale $76 
Offshore the Mid-Atlantic States, Due: 
Aug. 9, 1982. 

Department of Transportation: 

EIS No. 820406, Draft, FHW, OR, Mission 
Street Improvements, 12th to 24th 
Streets, Salem, Marion Co., Due: Aug. 9, 
1982. 

EIS No. 820400, Final, FHW, SEV, GA, SC, 
Augusta RR Demonstration Project/ 
Seaboard Coastline RR, Due: July 26, 
1982. 
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EIS No. 820398, Final, FHW, MN, US, 12/I- 
394 Construction, MN-101 to I-94, 
Hennepin County, Due: July 26, 1982. 

Department of Housing and Urban 
Development: 

EIS No. 820397, Draft, HUD, ND, Country 
Oaks PUD, Mortgage Insurance, 
Dickinson, Stark County, Due: Aug. 9, 
1982. 

Department of Agriculture: 

EIS No. 820405, Draft, AFS, MT, Anaconda 
Stillwater Mining Approval, Custer NF, 
Stillwater County, Due: Aug. 23, 1982. 

EIS No. 820403, Draft, AFS, TN, Citico 
Creek Wilderness Study Area, Cherokee 
NF, Monroe County, Due: Sept. 25, 1982. 

EIS No. 820404, Draft, AFS, SEV, TN, GA, 
Big Frog Wilderness Study, Cherokee 
and Chattahoochee NFs, Due: Sept. 25, 
1982. 

Amended Notice: 

EIS No. 820267, DSuppl, COE, TN, West 
Tennessee Tributaries Flood Control 
Obion-Forked Deer R. Basin, Due: July 
16, 1982." : 

Dated: June 22, 1982. 


Paul C. Cahill, 

Director, Office of Federal Activities. 
[FR Doc. 82~17252 Filed 6-25-82; 8:45 am] 
BILLING CODE 6560-50-M r 


[OPTS-51419]; TSH-FRL 2155-4 


Certain Chemicals; Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5(A)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 5(a)1) 
premanufacture notices are discussed in 
EPA statements of interim policy 
published in the Federal Register of May 
15, 1979 (44 FR 28558) and November 7, 
1980 (45 FR 74378). This notice 
announces receipt of thirteen PMNs and 
provides a summary of each. 

DATE: Close of Review Period: 

PMN 82-432, 82-433, 82-434, 82-435, 82- 
436, 82-437, 82-438 & 82-439; 
September 12, 1982. 

PMN 82-440, 82-441, 82-442 & 82-444; 
September 13, 1982. , 

PMN 82-443; September 14, 1982. 

Written comments by: PMN 82-432, 82- 
433, 82-434, 82-435, 82-436, 82-437, 82- 
438 & 82-439; August 13, 1982. 

PMN 82-440, 82-441, 82-442 & 82-444; 
August 14, 1982. 

PMN 82-443; August 15, 1982. 


Published FR 5/14/82—Review extended due to 
availability of appendicies. 


ADDRESS: Written comments, identified 
by the document control number 
“[OPTS-51419]” and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency, Rm. 
E-409, 401 M St., SW., Washington, DC 
20460, (202-382-3532). 

FOR FURTHER INFORMATION CONTACT: 
David Dull, Acting Chief, Notice Review 
Branch, Chemical Control Division (TD- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm 
E-216, 401 M St., SW., Washington, DC 
20460, (202-382-3729). 

SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacture on the PMNs received 
by EPA. The complete non-confidential 
document is available in the public 
reading room E-107. 


PMN 82-432 


Importer. Antoine Chiris Division, 
Sanofi, Inc. 

Chemical. (S) Reaction mixture 
containing: isoborny] acetylacetate, 
isobornyl acetate and 
ethylacetylacetate. 

Use/Import. (S) Industrial usage.. 
Import range: 100-8,000 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. No data submitted. 

Environmental Release/Disposal. No 
data submitted. 


PMN 82-433 


Importer. Antoine Chiris Division, 
Sanofi, Inc. 

Chemical. (S) Para methyl] phenoxy 
ethanal pheny] ethyl hemiacetal. 

Use/Import. (S) Industrial usage. 
Import range: 1-100 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. No data submitted. 

Environmental Release/Disposal. No 
data submitted. 


PMN 82-434 


Manufacturer. Confidential. 

Chemical. (G) Polyquaternary 
methacrylamide ammonium acetate. 

Use/Production. (G) Contained use. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 82-435 


Manufacturer. Confidential. 

Chemical. (G) Poly[oxy(methy1-1, 2- 
ethanediy])] aliphatic ether amide of 
dialkenoic acid. 

Use/Production. (G) Open use. Prod. 
range: 1,500-50,000 Ib/yr. 
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Toxicity Data. No data submitted. 

Exposure. Manufacture, processing 
and use: dermal and inhalation, a total 
of 10 workers, up to 8 hrs/da, up to 260 
da/yr. 

Environmental Release/Disposal. 10- 
100 Ib/yr released to water. Disposal by 
publicly owned treatment works 
(POTW). 


PMN 82-436 


Manufacturer. Edward A. Lasher DBA 
A & A Research. 

Chemical. (S) Soybean oil polymer 
with maleic anhydride, neopentyl glycol, 
tetrahydrophthalic anhydride and 
trimethylol propane. 

Use/Production. (S) General industrial 
coatings. Prod. range: 25,000—1,000,000 


> kg/yr. 


Toxicity Data. No data submitted. 
Exposure. Manufacture: a total of 3 
workers, up to 1.5 hrs/da, up to 280 da/ 
yr. 
Environmental Release/Disposal. No 

release. 


PMN 82-437 


Manufacturer. Confidential. 

Chemical. (G) Modified polyester of a 
carbomonocyclic anhydride and a 
substituted alkanediol. 

Use/Production. (G) Open use. Prod. 
range. 0-9,000 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture, processing 
and use: dermal, inhalation and eye, a 
total of 63 workers, up to 6 hrs/da, up to 
200 da/yr. 

Environmental Release/Disposal. 
Less than 10 kg/yr released to air and 
water with 10-10,000 kg/yr to land. 
Disposal by incineration. 


PMN 82-438 


Manufacturer. Confidential. 

Chemical. (G) Aromatic amine ester. 

Use/Production. (G) Contained use. 
Prod. range: Confidential. 

Toxicity Data: Confidential. 

Exposure. Manufacture, processing 
and use: dermal, a total of 8 workers, up 
to 2 hrs/da, up to 15 da/yr. 

Environmental Release/Disposal. 
Less than 10 kg/yr released to land. 
Disposal by hazardous waste disposal 
site and landfill. 


PMN 82-439 


Manufacturer. Hach Company. 

Chemical. (G) Sulphonated phenyl 
arsine dibromide. 

Use/Production. (S) Analytical 
reagent. Prod. range: 0.100-10.00 kg/yr. 

Toxicity Data. Acute oral: 670 mg/kg; 
Skin irritation: Non-irritant. 
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Exposure. Manufacture and 
processing: oral and dermal, a total of 3 
workers. 

Environmental Release/Disposal. 
Less than 10 kg/yr released to air and 
water. Disposal by POTW. 


PMN 82-440 


Importer. Emser Industries, Inc. 

Chemical. (G) Copolyesters. 

Use/Import. (S) Polymers for 
producing formulations of metal coating 
fine powders. Import range: 
Confidential. 

Toxicity Data. Acute oral: > 10,000 


Exposure. No exposure. 
Environmental Release/Disposal. No 
release. 


PMN 82-441 


Manufacturer. U.C.T., Inc. 
Chemical. (G) Alkylphenol, 
formaldehyde, alkanolamine, alkylene 
oxides reaction product. 
Use/Production. (S) Industrial 
manufacture of rigid urethane foam. 
Prod. range: 20,000-6,000,000 kg/yr. 
Toxicity Data. No data submitted. 
Exposure. Manufacture, processing 
and disposal: dermal, a total of 6 
workers, up to 8 hrs/da intermittently. 
Environmental Release/Disposal. 
Less than 10 kg/yr released to air, water 


and land. Disposal by incineration. 
PMN 82-442 


Manufacturer. Confidential. 

Chemical. (G) Aromatic acids, 
polyether polyol alkyd. 

Use/Production. (S) Resin for low 
volatile organic content coatings. Prod. 
range: 5,000-50,000 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture, processing 
and use: dermal, a total of 53 workers, 
up to 8 hrs/da, up to 250 da/yr. 

Environmental Release/Disposal. 
Less than 10 kg/yr released to air and 
water with 100 to more than 10,000 kg/yr 
to land. Disposal by POTW and 
approved landfill. 


PMN 82-443 


Manufacturer. Confidential. 

Chemical. (G) Alkyl substituted 
mercaptan. 

Use/Production. (G) Plastic additive. 
Prod. range: Confidential. 

Toxicity Data. Acute oral: > 7,100 
mg/kg; Acute dermal: >8,000 mg/kg; 
Skin irritation: 2.2/8.0; Eye irritation: 
Non-irritant; DNA Repair Bioassay: 
Negative; Ames Test: Negative. 

Exposure. Manufacture and use: 
dermal and inhalation, a total of 64 
workers, up to 8 hrs/da, up to 20 da/yr. 

Environmental Release/Disposal. 
Less than 10 kg/yr released to air and 
water. Disposal by incineration. 


PMN 82-444 


Importer. Cincinnati Milacron. 

Chemical. Further clarification needed 
before information may be released to 
the public files. 

Use/Import. (S) Industrial mold 
release agent. Import range: 50-800 kg/ 


yr. 
Toxicity Data. No data submitted. 
Exposure. Processing and disposal: 

spraying and rinse, a total of 5 workers, 

up to 2 hrs/da, up to 240 da/yr. 
Environmental Release/Disposal. 10- 

100 kg/yr released to air and water 2 

hrs/da, 240 da/yr. Disposal er POTW. 
Dated: June 18, 1982. 

Denise F. Swink, 

Acting Director, Management Support 

Division. 

[FR Doc. 82~17201 Filed 6-24-82; 8:45 am] 

BILLING CODE 6560-50-M 


FEDERAL MARITIME COMMISSION 
[Docket No. 82-27] 


Burlington industries, inc. (Acting on 


Frosinone, Italy) v. The Italian Line 
Steamship Co.; Filing of Complaint and 
Assignment . 


Notice is given that a complaint filed 
by Burlington Industries, Inc. (acting on 
behalf of a wholly owned subsidiary, 
Klopman International S.p.A., Frosinone, 
Italy) against the Italian Steamship 
Company was served May 14, 1982. 
Complainant alleges that respondent 
has subjected it to payment of rates for 
ocean transportation in violation of 
sections 16 and 17 of the Shipping Act, 
1916. 

This proceeding has been assigned to 
Administrative Law Judge Joseph N. 
Ingolia. Hearing in this matter, if any is 
held, shall commence within the time 
limitations prescribed in 46 CFR 502.61. 
The hearing shail include oral testimony 
and cross-examination in the discretion 
of the presiding officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. 

Francis C. Hurney, 

Secretary. 

[FR Doc. 82-17186 Filed 6-24-82; 8:45 am} 
BILLING CODE 6730-01-M 


[Fact Finding investigaticn No. 12] 


Bloc Voting by Conference Members 
in the United States Pacific Trades; 
Extension of investigation 


This Investigation was commenced by 
Commission Order of April 22, 1981 to 
ascertain the existence, nature, extent 
and impact of alleged bloc voting by 
conference members in the United 
States Pacific trades. That Order named 
an Investigative Officer and directed 
him to issue to the Managing Director 
interim progress reports every three 
months and a final report of findings no 
later than one year after the publication 
of that Order in the Federal Register. 

Due to delays resulting from the 
resolution of Motions to Quash certain 
subpoenas issued by the Investigative 
Officer, this Investigation is hereby 
extended until February 1, 1983. 

Therefore, it is ordered, that pursuant 
to sections 21, 22 and 29 of the Shipping 
Act, 1916 and section 214fa) of the 
Merchant Marine Act of 1936, Fact 
Finding Investigation No. 12 is extended 
to February 1, 1983. 

It is further ordered, that notice of this 
Order be published in the Federal 
Register. 

By the Commission. 

Francis C. Hurney, 

Secretary. 

[FR Doc. 82-17188 Filed 6-24-82; 8:45 am] 
BILLING CODE 6730-01-M 


[Docket No. 82-30] 


Contract Marine Carriers, inc.; Order of 
Investigation and Hearing 

Contract Marine Carriers, Inc. (CMC) 
is a tariffed common carrier operating 
an independent liner service in the U.S. 
Atlantic and Gulf/European trades. 
Information before the Commission 
indicates that CMC has been providing 
transportation of cargoes for certain 
contract shippers in the same trade, and 
sometimes on the same vessel, at rates 
less than, or different from, those rates 
and charges specified in its tariffs on file 
with the Commission and duly 
published and in effect at the time. 

In response to a document production 
order issued by the Commission 
pursuant to Section 21 of the Shipping 
Act, 1916 (46 U.S.C. 820), CMC 
submitted approximately 2,000 bills of 
lading which included 30 instances 
where CMC had carried, on a single 
sailing, the same commodities on both a 
common and contract basis. A 
comparison between the contract rates, 
where available, and the tariff rates for 
the same commodity, revealed that CMC 
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charged a rate other than its tariff rate 
to its contract shippers. In many 
instances this resulted in freight savings 
to CMC’s contract shippers which were 
not available to those common carriage 
shippers who shipped per CMC’s tariff 
rates. 

Section 18(b)(3) of the Shipping Act, 
1916 (46 U.S.C. 817(b)), provides in 
pertinent part that: 

No common carrier by water in foreign 
commerce * * * shall charge or demand or 
collect or receive a greater or less or different 
compensation for the transportation of 
property or for any service in connection 
therewith than the rates and charges which 
are specified in its tariffs on file with the 
Commission and duly published and in effect 
at the time * * * 


CMC’s practice of charging its 
contract shippers a rate other than its 
published tariff rate, when it maintains 
a tariff rate on file with the Commission 
for the commodity in question, appears 
violative of this section. 

CMC’s practice of simultaneously 
carrying, on both a common and 
contract carriage basis, identical 
commodities in the same trade, but at 
different rates appears also violative of 
Section 16, Second of the Shipping Act, 
1916 (46 U.S.C. 815) which states, in 
relevant part that: 


* * * It shall be unlawful for any common 
carrier by water * * * to allow any person to 
obtain transportation for property at less 
than the regular rates or charges then 
established and enforced * * * by means of 
** * any * * * unjust or unfair device or 
means. 


The private carriage of cargo at 
contract rates which very from the 
tariffed rates, also appears unjustly 
discriminatory in violation of section 14, 
Fourth, of the Shipping Act, 1916 (46 
U.S.C. 812) which provides in relevant 
part: 


That no common carrier by water shall, 
directly or indirectly * * * make any unfair 
or unjustly discriminatory contract with any 
shipper based on the volume of freight 
offered * * * 


This practice also appears to 
contravene section 14(b) of the Shipping 
Act, 1916 (46 U.S.C. 813(a)). Section 
14({b) allows the Commission to: 


* * * Permit the use by any common 
carrier or conference of such carriers in 
foreign commerce of any contract, 
amendment, or modification thereof, which is 
available to all shippers and consignees on 
equal terms and conditions, which provides 
lower rates to a shipper or consignee who 
agrees to give all or any fixed portion of his 
patronage to such carrier or conference of 
carriers unless the Commission finds that the 
contract, amendment, or modification thereof 
will be detrimental to the commerce of the 
United States or contrary to the public 


interest, or unjustly discriminatory or unfair 
as between shippers, exporters, importers or 
ports S:-s. 2 


To the extent that CMC is offering 
contact rates to certain shippers or 
consignees which are lower than its 
otherwise published rates, CMC may in 
effect be employing a dual rate system 
which has not been approved by the 
Commission under section 14(b) of the 
Shipping Act, 1916, and which may not 
contain certain provisions required by 
sections 14(b)(1) through 14(b)(9). 

Finally, CMC’s practice of carrying 
tariffed commodities at contract rates, 
also appears to violate section 17 of the 
Shipping Act, 1916 (46 U.S.C. 816) which 
provides in pertinent part: 

That no common carrier by water in foreign 
commerce shall demand, charge, or collect 
any rate, fare, or charge which is unjustly 
discriminatory between shippers or ports 


Therefore, it is ordered, That pursuant 
to section 22 of the Shipping Act, 1916 
(46 U.S.C. 821), a formal investigation 
and hearing is hereby instituted to 
determine whether CMC’s practice of 
simultaneously carrying, on both a 
contract and common carrier basis, 
identical commodities in the same trade, 
at rates which vary, as to contract 
shipments, from the rates filed with the 
Commission in its tariffs in effect at the 
time, is violative of sections 14, 14(b), 16, 
17 and 18 of the Shipping Act, 1916 (46 
U.S.C. 812, 813(a), 815, 816 and 817); 

It is further ordered, That Contract 
Marine Carriers, Inc. be named 
Respondent in this proceeding; 

It is further ordered, This matter be 
assigned to an Administrative Law 
Judge for public hearing and decision at 
a date and place to be hereafter 
determined by the Administrative Law 
Judge. This hearing shall include oral 
testimony and cross-examination in the 
discretion of the Presiding Officer only 
upon a proper showing that there are 
genuine issues of material fact that 
cannot be resolved on the basis of 
sworn statements, affidavits, 
depositions, or other documents, or that 
the nature of the matters in issue 
otherwise requires an oral hearing and’ 
cross-examination for the development 
of an adequate record; 

It is further ordered, That notice of 
this Order be published in the Federal 
Register and that a copy thereof be 
served upon the Respondent and the 
Commission’s Office of Hearing 
Counsel; 

It is further ordered, That other 
persons having an interest in 
participating in this proceeding may file 
petitions for leave to intervene in 
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accordance with Rule 502.72 of the 
Commission’s Rules (46 CFR 502.72); 

It is further ordered, That all future 
notices, orders, or decision issued in this 
proceeding, including notice of the time 
and place of hearing or prehearing 
conference, be mailed directly to all 
parties of record; and 

It is further ordered, That all 
documents submitted by any party of 
record in this proceeding shall be 
directed to the Secretary, Federal 
Maritime Commisison, Washington, D.C. 
20573, in accordance with § 502.118 of 
the Commission’s rules of practice and 
procedure (46 CFR 502.118) as well as 
being mailed directly to all other parties 
of record. 

Francis C. Hurney, 

Secretary. 

FR Doc. 82-17187 Filed 6-24-82; 8:45 am] 
BILLING CODE 6730-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 82M-0023] 


Interface Biomedical Laboratories 
Corp.; Premarket Approval of 
Superstat™ Modified Collagen 
Hemostatic Sponge 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of 
Superstat™ Modified Collagen 
Hemostatic Sponge, sponsored by 
Interface Biomedical Laboratories Corp., 
Brooklyn, NY. After reviewing the 
recommendation of the General and 
Plastic Surgery Device Section of the 
Surgical and Rehabilitation Devices 
Panel, FDA notified the sponsor that the 
application was approved because the 
device had been shown to be safe and 
effective for use as recommended in the 
submitted labeling. 

DATE: Petitions for administrative 
review by July 26, 1982. 

ADDRESS: Requests for copies of the 
summary of safety effectiveness data 
and petitions for administrative review 
may be sent to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Charles Kyper, Bureau of Medical 
Devices (HFK-402), Food and Drug 
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Administration, 8757 Georgia Ave., 
Silver Spring, MD 20910, 301-427-7445. 
SUPPLEMENTARY INFORMATION: On 
August 5, 1981, Interface Biomedical 
Laboratories Corp., Brooklyn, NY, 
submitted to FDA an application for 
premarket approval of the Superstat™ 
Modified Collagen Hemostatic Sponge 
for use when hemostasis is desired 
along suture lines, in diffusely bleeding 
sites, in incisions, dissections, and 
around arterial or venous anastomoses. 
Superstat™ is indicated in oozing 
bleeding, either capillary or venous, in 
almost all types of incisions or wounds, 
and as an adjunct to conventional 
closure techniques. The application was 
reviewed by the General and Plastic 
Surgery Device Section of the Surgical 
and Rehabilitation Devices Panel, an 
FDA advisory committee, which 
recommended approval of the 
application. On January 29, 1982, FDA 
approved the application by a letter to 
the sponsor from the Acting Director of 
the Bureau of Medical Devices. 

A summary of the safety and 
effectiveness data on which FDA’s 
approval is based in on file with the 
Dockets Management Branch (address 
above) and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the Bureau of Medical 
Devices. Contact Charles Kyper (HFK- 
402), address above. Requests should be 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 


document. 
Opportunity for Administrative Review 


Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to petition under section 515(g) of 
the act (21 U.S.C. 360e(g)) for 
administrative review of FDA's decision 
to approve this application. A petitioner 
may request either a formal hearing 
under Part 12 (21 CFR Part 12) of FDA's 
administrative practices and procedures 
regulations or a review of the 
application and of FDA’s action by an 
independent advisory committee of 
experts. A petition is to be in the form of 
a petition for reconsideration of FDA 
action under § 10.33(b) (21 CFR 10.33(b)). 
A petitioner shall identify the form of 
review requested (hearing or 
independent advisory committee) and 
shall submit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 


publish notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue to 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 
Petitioners may, at any time on or 
before July 26, 1982, file with the 
Dockets Management Branch (address 
above), four copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 
Dated: June 16, 1982. 
Joseph P. Hile, 
Associate Commissioner for Regulatory 
Affairs. 


[FR Doc. 82-17047 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 77N-0240; DES! 1786] 


Certain Single-Entity Coronary 
Vasodilators; Revocation of 
Exemption and Notice of Opportunity 
for Hearing Rescinded for Certain 
Drugs 

AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: This notice rescinds a 
previous notice insofar as it pertains to 
eight drug products. That notice revoked 
the exemption for continued marketing 
and proposed to withdraw approval of 
certain coronary vasodilators. 
EFFECTIVE DATE: June 25, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mary E. Catchings, Bureau of Drugs 
(HFD-32), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3650. 
SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of April 23, 1982 (47 FR 17673), the 
Director of the Bureau of Drugs revoked 
the temporary exemption for continued 
marketing of certain single-entity 
coronary vasodilators and offered an 
opportunity for hearing on a proposal to 
withdraw approval of their new drug 
applications or abbreviated new drug 
applications. 

The sponsors of the drug products 
named below had complied with 
conditions under which a temporary 
exemption for continued marketing had 
been established, and the products were 
erroneously included in the notice 
revoking their exemption. Therefore, as 
it affected the following products, the 
April 23, 1982 notice is hereby 
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rescinded. Other products named in it 
are not affected by this notice. 

1. ANDA 86-186; Isosorbide Dinitrate 
(sustained release) Capsules, containing 
40 mg of the drug per capsule; The 
Vitarine Co., Inc., 227-15 N. Conduit 
Ave., Springfield Gardens, NY 11413. 

2. ANDA 86-193; Pentaerythritol 
Tetranitrate (sustained release) Tablets 
containing 80 mg of the drug per tablet; 
Bolar Pharmaceutical Co., Inc., 130 
Lincoln St., Copiague, NY 11726. 

3. ANDA 86-855; Isosorbide Dinitrate 
(sublingual) Tablets, containing 5 mg of 
the drug per tablet; Lederle 
Laboratories, Inc., North Middletown 
Rd., Pearle River, NY 10965. 

4. ANDA 86-858; Isosorbide Dinitrate 
Tablets containing 5 mg of the drug per 
tablet; Lederle. 

5. ANDA 86-861; Isosorbide Dinitrate 
(sublingual) Tablets containing 2.5 mg of 
the drug per tablet; Lederle. 

6. ANDA 86-862; Isosorbide Dinitrate 
(sublingual) Tablets containing 10 mg of 
the drug per tablet; Lederle. 

7. ANDA 86-891; Nitroglycerin 
(sustained release) Capsules containing 
2.5 mg of the drug per capsule; Lederle. 

8. ANDA 86-894; Nitroglycerin 
(sustained release) Capsules containing 
6.5 mg of the drug per capsule; Lederle. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 505, 
52 Stat. 1052-1053 as amended (21 U.S.C. 
355)), and under authority delegated to 
the Director of the Bureau of Drugs (21 
CFR 5.82). 

Dated: June 6, 1982. 

Harry M. Meyer, Jr., 

Director, Bureau of Drugs and Biologics. 
[FR Doc. 82-17181 Filed 6-24-82; 8:45 am] 

BILLING CODE 4160-01-M 


[Docket Nos. 79N-0339 and 
Nos. 8615, 9152, 9188, 50168, and 10210) 


Certain Combination 
Drugs Containing a Steroid and Anti- 
infective(s) for Human Use; Drug 
Efficacy Study implementation; 
Correction 


AGENCY: Food and Drug Administration. 
Action: Correction. 

summary: The Food and Drug 
Administration is correcting a document 
that announced revised labeling 
requirements for ophthalmic 
combination drug products containing a 
steroid and one or more anti-infective 
agents. 

EFFECTIVE DATE: June 25, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Douglas Ellsworth, Bureaus of Drugs 
and Biologics (HFD-32), Food and Drug 
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Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3650. 
SUPPLEMENTARY INFORMATION: In FR 
Document 82-13279 appearing at page 
21296 in the Federal Register of May 18, 
1982, the following correction is made: 
On page 21300, the first complete 
sentence in the third column is corrected 
to read “They are also indicated in 
chronic anterior uveitis and corneal 
injury from chemical, radiation, or 
thermal burns, or penetration of foreign 
bodies.” 

Dated: June 6, 1982. 
Harry M. Meyer, Jr., 
Director, Bureau of Drugs and Biologics. 
[FR Doc. 82-1718 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 82F-0170] 


Ciba-Geigy Corp.; Filing of Food 
Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that the Ciba-Geigy Corp. has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of hexamethylene bis(3, 5- 
di-tert-butyl-4-hydroxyhydrocinnamate) 
as an antioxidant and stabilizer for 
polyoxmyethylene homopolymers 
intended for use in contact with food. 
FOR FURTHER INFORMATION CONTACT: 
Julia L. Ho, Bureau of Foods (HFF-334), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-472- 
5690. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))), notice is given that a 
petition (FAP 2B3623) has been filed by 
Ciba-Geigy Corp., Three Skyline Dr., 
Hawthorne, New York 10532, proposing 
that Part 177 (21 CFR Part 177) and Part 
178 (21 CFR Part 178) of the food 
additive regulations be amended to 
provide for the safe use of 
hexamethylene bis(3, 5-di-tert-butyl-4- 
hydroxyhydrocinnamate) as an 
antioxidant and stabilizer for 
polyoxmyethylene homopolymers 
intended for use in contact with food. 
The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 


. CFR 25.40(c) (proposed December 11, 


1979; 44 FR 71742). 


Dated: June 17, 1982. 
Sanford A. Miller, 
Director, Bureau of Foods. 
[FR Doc. 82-17183 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 82F-0171] 


Ciba-Geigy Corp.; Filing of Food 
Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Ciba-Geigy Corp. has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of phosphoric acid, mono- 
and dihexy] esters, compounds with 
tetramethylnonylamines and Ci1-14 
alkylamines as an adjuvant in lubricants 
with incidental food contact. 


FOR FURTHER INFORMATION CONTACT: 
Vir Anand, Bureau of Foods (HFF-334), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-472- 
5690. 


SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))), notice is given that a 
petition (FAP 2B3631) has been filed by 
the Ciba-Geigy Corp., Three Skyline Dr., 
Hawthorne, NY 10532, proposing that 
the food additive regulations be 
amended to provide for the safe use of 
phosphoric acid, mono- and dihexyl 
esters, compounds with 
tetramethylnonylamines and Ci:-14 
alkylamines as an adjuvant in lubricants 
with incidental food contact. 

The agency has carefully considered 
the potential environmental effects of 
this proposed action and has concluded 
that the action will not have a 
significant impact on the human 
environment and that an environmental 
impact statement is not required. The 
agency’s finding of no significant impact 
and the evidence supporting that finding 
may be seen in the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857, 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: June 17, 1982. 

Sanford A. Miller, 

Director, Bureau of Foods. 

[FR Doc. 82~17182 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-01-M 
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[Docket No. 81N-0132] 


Preparations Containing 
Carbazochrome Salicylate; Extension 
of Effective Date of Withdrawal of 
Approval of New Drug Application 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Commissioner of Food 
and Drugs is extending the effective 
date of the withdrawal of approval of 
the new drug application for Adrenosem 
Salicylate tablets, syrup, and solution. 


EFFECTIVE DATE: July 14, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert J. Rice, Jr., Regulations Policy 
Staff (HFC-10), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD. 20857, 301-443-3480. 


SUPPLEMENTARY INFORMATION: By an 
order published in the Federal Register 
of June 4, 1982 (47 FR 24423), the Food 
and Drug Administration (FDA) denied 
a request by Beecham Laboratories for a 
hearing regarding the effectiveness of 
Adrenosem Salicylate tablets, syrup, 
and solution and withdrew approval of 
the new drug application (NDA) for the 
product, effective June 14, 1982. On June 
8, 1982, Beecham Laboratories requested 
a stay of the effective date of the 
withdrawal of the NDA pending final 
judicial determination on the merits of a 
petition for review of the 
Commissioner’s order by a United 
States Court of Appeals. 

FDA believes that it would be 
inconsistent with the agency’s statutory 
responsibilities under the Drug Efficacy 
Study Implementation (DESI) program to 
issue an administrative stay of 
indefinite length pending judicial 
review. The agency believes that the 
delay resulting from a stay pending 
judicial review would be contrary to the 
public interest, because the 
effectiveness of Adrenosem is 
unsupported when measured against the 
applicable requirements of the Federal 
Food, Drug, and Cosmetic Act and 
attending regulations. The 
Commissioner believes, however, that it 
is appropriate for the effective date of a 
DESI withdrawal order to be long 
enough after publication of the order so 
that sponsors have a reasonable amount 
of time to decide how to respond to the 
order and, if desired, to request judicial 
review, including interim relief. The 
agency, therefore, extends the effective 
date of its order to July 14, 1982. 

For several years, FDA’s general 
practice has been to make the effective 
date of drug withdrawal orders 10 days 
after the date of publication. Upon 
reconsideration, the agency has decided 
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to make these orders effective 30 days 
after publication, a period that will 
allow sponsors reasonable time to 
decide on a course of action. 

Dated: June 22, 1982. 
William F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 82~-17330 Filed 6-23-82; 11:49 am] 
BILLING CODE 4160-01-M 


[Docket No. 82N-0052] 


Sodium Pentobarbitiol and Carbromal 
for Oral Use; Extension of Effective 
Date of Withdrawal of Approval of 
New Drug Application 

AGENCY: Food and Drug Administration. 
ACTION: Notice. 


“SUMMARY: The Commissioner of Food 


and Drugs is extending the effective 
date of the withdrawal of approval of 
the new drug application for Carbrital 
Kapseals, Carbrital Half-Strength 
Kapseals, and Carbrital Elixir. 
EFFECTIVE DATE: July 14, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Rice, Jr., Regulations Policy 
Staff (HFC-10), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3480. 
SUPPLEMENTARY INFORMATION: By an 
order published in the Federal Register 
of June 4, 1982 (47 FR 24432), the Food 
and Drug Administration (FDA) denied 
a request by Parke, Davis and Co., 
Division of Warner-Lambert Co., for a 
hearing regarding the effectiveness of 
Carbrital Kapseals, Carbrital Half- 
Strength Kapseals, and Carbrital Elixir, 
and withdrew approval of the new drug 
application for the products, effective 
June 14, 1982. On June 19, 1982, Warner- 
Lambert requested a stay of the ! 
effective date of the withdrawal of the 
new drug application to file a petition 
for reconsideration of the 
Commissioner's order. Warner-Lambert 
also requested an additional 30 days, in 
the event of a denial of the petition, to 
pursue “other relief.” 

FDA believes that it would be 
inconsistent with the agency's statutory 
responsibilities under the Drug Efficacy 
Study Implementation (DESI) program to 
issue an administrative stay of 
indefinite length pending a petition for 
reconsideration and possible judicial 
review. The agency believes that the 
delay resulting from such a stay would 
be contrary to the public interest, 
because the effectiveness of Carbrital is 
unsupported when measured against the 
requirements established by the Federal 
Food, Drug, and Cosmetic Act and 


attending regulations. The 


Commissioner believes, however, that it 
is appropriate for the effective date of a 
DESI withdrawal order to be long 
enough after publication of the order so 
that sponsors have a reasonable amount 
of time to decide how to respond to the 
order and, if desired, to request judicial 
review, including interim relief. The 
agency, therefore, extends the effective 
date of its order to July 14, 1982. 


Dated: June 22, 1982. 
William F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 82-17329 Filed 6-23-82; 11:48 am] 
BILLING CODE 4160-01-M 


Office of the Secretary 


Agency Forms Submitted to the Office 
of Management and Budget for 


Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. Ch. 
35). The following are those packages 
submitted to OMB since the last list was 
published on June 18. 


Public Health Service 


National Institutes of Health 
Subject: Survey of Caries Preventive 
Programs in U.S. Communities (0925- 
0026)—Reinstatement 
Respondents: State dental directors 
OMB Desk Officer: Richard Eisinger 
Food and Drug Administration 
Subject: Medical Device Listing (0910- 
0057)—Extension 
Respondents: Owners or operators of 
medical device establishments 
OMB Desk Officer: Fay S. Iudicello 
Social Security Administration 
Subject: Recapitulation of States’ Report of 
Wages Paid (SSA-3962)—Reinstatement 
Respondents: State or local governments 
Subject: State’s Return of Contributions 
Payable Under the Social Security Act - 
(SSA-3961)—Reinstatement 
Respondents: State or local governments 
Subject: Streamlined Title IV-A (Aid to 
Families with Dependent Children 
Program) State Plan Preprint (SSA- 
1346)—Reinstatement 
Respondents: State or local governments 
OMB Desk Officer: Milo Sunderhauf 


Office of the Secretary 


Subject: Billing Instructions and Financial 
Reporting Requirements (HHS 646)— 
New 

Respondents: Organizations that hold cost 
type contracts 

OMB Desk Officer: Richard Eisinger 


- 
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Health Care Financing Administration 
Subject: Billing Form for the Alcoholism 
Services Coverage Demonstration 
(HCFA-1480A)—New 
Respondents: Businesses 
Subject: Medicare Home Health Agency 
Cost Rerort (HCFA 1728)—Revision 
Respondents: Businesses 
OMB Desk Officer: Fay S. ludicello 
Copies of the above information 
collection clearance packages can be 


obtained by calling the HHS Reports 
Clearance Officer on 202-245-6511. 


Written comments and 
recommendations for the proposed 
information collection should be sent 
directly to both the HHS Reports 
Clearance Officer and the appropriate 
OMB Desk Officer designated above at 
the following addresses: 


J. J. Strnad, HHS Reports Clearance 
Officer, Hubert H. Humphrey Building, 
Room 524.F, Washington, D.C. 20201 

OMB Reports Management Branch, New 
Executive Office Building, Room 3208, 
Washington, D.C. 20503, ATTN: (name 
of OMB Desk Officer) 

Dated: June 18, 1982. 

Dale W. Sopper, 

Assistant Secretary for Management and 

Budget. 

[FR Doc. 82-17149 Filed 6-24-82; 8:45 am] 

BILLING CODE 4150-04-M 


DEPARTMENT OF THE INTERIOR 


Fish and Wildlife Service 


Alaska; Application for Pipeline Right- 
of-Way 


Notice is hereby given that pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), Alaska Pipeline Company has 
applied for a right-of-way for a 12% inch 
natural gas pipeline and related 
metering facilities on the following land. 


Seward Meridian © 


T. 6N., R., 10 W. 
Section 7 


The pipeline will accept and convey 
gas across approximately 815 lineal feet 
of the Kenai National Wildlife-Refuge in 
conjunction with the Marathon Oil 
Company pipeline. This notice is to 
inform the public that the United States 
Fish and Wildlife Service is considering 
whether the application should be 
approved, and if so, under what terms 
and conditions. 

Written comments may be sent to the 
Regional Director, Alaska Region, U.S. 
Fish and Wildlife Service, 1011 East 
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Tudor Road, Anchorage, Alaska 99503, 
on or before July 26, 1982. 

Keith M. Schreiner, 

Regional Director. 

[FR Doc. 82~17278 Filed 6-24-82; 8:45 am] 

BILLING CODE 4310-55-M 


Announcement of Availability of the 
U.S. Lists of Enda and 
Threatened Wildlife and Plants 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice. 


summary: The Service announces 
availability of the lists of Endangered 
and Threatened Wildlife and Plants, 50 
CFR 17.11 and 17.12. This publication 
was reprinted from the October 1, 1981, 
Title 50 of the Code of Federal 
Regulations, Part 17, and updated 
through January 1, 1982. 

ADDRESS: Copies of this publication are 
available from the Office of Public 
Affairs—Publications, U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240. 

FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Spinks, Jr., Chief, Office of 
Endangered Species, Washington, D.C. 
20240 (703/235-1975). 

SUPPLEMENTARY INFORMATION: The lists 
incorporate species officially listed as 
Endangered or Threatened under the 
Endangered Species Act of 1973, as 
amended, and 50 CFR Part 424. The 
previous republication was May 20, 1980 
(45 FR 33768-33781). Due to budgetary 
restraints, the lists have not been 
republished in the Federal Register. The 
Office of Endangered Species has found 
an alternative means of making the list 
available by reprinting §§ 17.11 and 
17.12 of Title 50 of the Code of Federal 
Regulations, revised October 1, 1981, as 
a separate Fish and Wildlife Service 
publication. 


Dated: June 18, 1982. 
G. Ray Arnett, 
Assistant Secretary for Fish and Wildlife and 
Parks. 


[FR Doc. 82-17246 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-55-M 


Bureau of Land Management 
[F-14940-A through F-14940-J] 


Alaska Native Claims Selection 


On November 11, 1974, Dinyea 
Corporation filed selection applications 
F-14940-A through F-14940-J, as 
amended, under the provisions of Sec. 
12 of the Alaska Native Claims 
Settlement Act of December 18, 1971 (43 
U.S.C. 1601, 1611 (1976)) (ANCSA), as 


amended, for the surface estate of 
certain lands in the vicinity of Stevens 
Village. 

As to the lands described below, the 
applications, as amended, are properly 
filed and meet the requirements of the 
Alaska Native Claims Settlement Act, as 
as amended, and of the regulations 
issued pursuant thereto. These lands do 
not include any lawful entry perfected 
under or being maintained in 
compliance with laws leading to 
acquisition of title. 

In view of the foregoing, the surface 
estate of the following described lands, 
selected pursuant to Sec. 12a of ANCSA, 
as amended, aggregating approximately 
73,913 acres, is considered proper for 
acquisition by Dinyea Corporation, and 
is hereby approved for conveyance 
pursuant to Sec. 14{a) of ANCSA. 


Fairbanks Meridian, Alaska (Unsurveyed) 


T.14N.,R.5 W. 
Sec. 5, excluding Native allotment F-17787 
Parcel C; 
Secs. 6, 7, and 18. 
Containing approximately 2,207 acres. 
T.15N., R.5 W. 
Secs. 1, 2, and 3; 
Sec. 4, excluding Native allotment F-15496 
Parcel B; 
Secs. 9 and 10; 
Sec. 11, excluding Native allotment F- 
13356; 
Sec. 12; 
Sec. 14, excluding Native allotment F- 
13356; 
Secs. 15 to 23, inclusive; 
Secs. 28 to 32, inclusive. 
Containing approximately 10,014 acres. 
T.16N., R. 5 W. 
Secs. 13, 14, 22, and 23; 
Sec. 24, excluding Native allotment F- 
026097; 
Sec. 25; 
Secs. 26 and 27, excluding Native allotment 
F-13350 Parcel A; 
Sec. 33, excluding Native allotment F-15496 
Parcel B; 
Secs. 34, 35, and 36. 
Containing approximately 5,645 acres. 
T.14N.,R.6 W. 
Secs. 1 and 2; 
Sec. 3, excluding Native allotment F-15506 
Parcel A; 
Secs. 4 to 12, inclusive; . 
Sec. 13, excluding Native allotments F- 
15563 Parcel B and F-17787 Parcel B; 
Secs. 14, 15, and 16; 
Secs. 17 and 18, excluding Native allotment 
F-17787 Parcel A; 
Secs. 22, 23, and 24. 
Containing approximately 8,522 acres. 
T. 15 N., R.6 W. 
Secs. 13, 23, 24, and 25; 
Sec. 26, excluding Native allotment F-15505 
Parcel B; 
Secs. 32, 33, and 34; 
Sec. 35, excluding Native allotment F-15505 
Parcel B; 
Sec. 36. 


Containing approximately 4,315 acres. 
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T.14N.,R.7 W. 

Secs. 1 to 9, inclusive; 

Sec. 10, excluding Native allotment F-15063 
Parcel B; 

Secs. 11 to 18, inclusive; 

Sec. 19, excluding Tract D of U.S. Survey 
No. 4393; 

Secs. 20 to 28, inclusive; 

Sec. 29, excluding Tracts A, B, C, and E of 
U.S. Survey No. 4393; 

Sec. 30, excluding Tracts A, C, D, and E of 
U.S. Survey No. 4393 and U.S. Survey No. 
4035; 

Sec. 31, excluding Tract A of U.S. Survey 
No. 4393 and Native allotment F-13843 
Parcel A; 

Sec. 32, excluding Tracts A and B of U.S. 
Survey No. 4393; 

Sec. 33, excluding Native allotments F- 
026052, F-13832 Parcel A, F-13346 Parcel 
B, and F-13350 Parcel B; 

Sec. 34, excluding Native allotments F- 
13350 Parcel B and F-026051; 

Sec. 35; 

Sec. 36, excluding Native allotment F- 
15540. 


Containing approximately 17,159 acres. 
T.12N., R. 8 W. 

Sec. 4, excluding Native allotments F- 
026050 Parcel A and F-17767; 

Secs 5 and 8; 

Sec. 9, excluding Native allotments F- 
18269; 

Sec. 16; 

Sec. 17, excluding Native allotment F-13811 
Parcel B; 
Sec. 18, excluding Native allotment F- 
14799. 


Containing approximately 2,956 acres. 
T.13N., R. 8 W. 
Secs. 1 and 2; 
Secs. 3 and 4, excluding Native allotment 
F-13350 Parcel C; 
Secs. 5 to 12, inclusive; 
Secs. 14, 15, and 16; 
Sec. 17, excluding U.S. Survey No. 5129; 
Secs. 18 and 19; 
Sec. 20, excluding U.S. Survey No. 5129; 
Secs. 21 and 22; 
Sec. 27, excluding Native allotment F-15063 
Parcel C; 
Sec. 28, excluding Native allotment F- 
14047; 
Secs. 33 and 34. 
Containing approximately 12,071 acres. 
T.14N,,R.8W. 
Sec. 21, excluding U.S. Survey No. 6426, 
and Native allotments F-026046 and F- 
15506 Parcel B; : 
Sec. 22, excluding U.S. Survey No. 6426 and 
Native allotment F-026046; 
Secs. 23 to 27, inclusive; 
Sec. 28, excluding U.S. Survey No. 1345 and 
Native allotment F-13817; 
Sec. 31; 
Secs. 32 and 33, excluding Native allotment 
F-13817; 
Secs. 34, 35, and 36. 
Containing approximately 6,302 acres. 
T.12N.,R.9 W. 
Secs. 5 to 8, inclusive; 
Sec. 9, excluding Native allotment F-14132 
Parcel B; 
Secs. 10 and 11; 


~ 
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Sec. 13, excluding Native allotment F- 
14799, F-14132 Parcel A, and F-13355; 
Sec. 14, excluding Native allotment F- 
13355, F-026055, and F-026049 Parcael A; 

Sec. 15, excluding Native allotment F- 
026055 and F-14132 Parcel C; 

Sec. 16, excluding Native allotment F-14132 
Parcel B. 

Containing approximately 4,722 acres. 

Aggregating approximately 73,913 acres. 


Excluded from the above-described 
lands herein conveyed are the 
submerged lands, up to the ordinary" 
high water mark, beneath all water 
bodies determined by the Bureau of 
Land Management to be navigable 
because they have been or could be 
used in connection with travel, trade 
and commerce. Those water bodies are 
identified on the attached navigability 
maps, the criginal of which will be 
found in easement case file F-14940-EE. 

All other water bodies not depicted as 
navigable on the attached maps within 
the lands to be conveyed were 
reviewed. Based on existing evidence, 
they were determined to be 
nonnavigable. 

The lands excluded in the above 
description are not being approved for 
conveyance at this time and have been 
excluded for one of the following 
reasons: Lands are no longer under 
Federal jurisdiction or lands are under 
applications pending further 
adjudication. Lands within U.S. Surveys 
which are excluded are described 
separately in this decision if they are 
available for conveyance. These 
exclusions do not constitute a rejection 
of the selection application, unless 
specifically so stated. 

The conveyance issued for the surface 
estate of the lands described above 
shall contain the following reservations 
to the United States: 

1. The subsurface estate therein, and 
all rights, privileges, immunities, and 
appurtenances, of whatsoever nature, 
accruing unto said estate pursuant to the 
Alaska Native Claims Settlement Act of 
December 18, 1971, (43 U.S.C. 1601, 
1613(f)), as amended; and 

2. Pursuant to Sec. 17(b) of the Alaska 
Native Claims Settlement Act of 
December 18, 1971 (43 U.S.C. 1601, 
1616(b)), as amended, the following 
public easements, referenced by 
easement identification number (EIN) on 
the easement maps attached to this 
document, copies of which will be found 
in case file F-14940-EE, are reserved to 
the United States. All easements are 
subject to applicable Federal, State or 
Municipal corporation regulation. The 
following is a listing of uses allowed for 
each type of easement. Any uses which 
are not specifically listed are prohibited. 


25 Foot Trail—The uses allowed on a 
twenty-five (25) foot wide trail easement 
are: travel by foot, dogsled, animals, 
snowmobiles, two- and three-wheel 
vehicles, and small all-terrain vehicles 
(less than 3,000 Ibs. Gross Vehicle 
Weight (GVW)). 

One Acre Site—The uses allowed for 
a site easement are: vehicle parking 
(e.g., aircraft, boats, ATV's 
snowmobiles, cars, trucks), temporary 
camping, and loading, or unloading. 
Temporary camping, loading, or 
unloading shall be limited to 24 hours. 

a. (EIN 39 C5) A one (1) acre site 
easement upland of the ordinary high 
water mark in Sec. 13, T. 14 N., R. 6 W., 
Fairbanks Meridian, on the left bank of 
the Yukon River. The uses allowed are 
those listed for a one (1) acre site 
easement. 

b. (EIN 39a C5) An easement twenty- 
five (25) feet in width for a proposed 
access trail from site EIN 39 C5 in Sec. 
13, T. 14 N., R. 6 W., Fairbanks Meridian, 
southeasterly to public land and 
resources. The uses allowed are those 
listed for a twenty-five (25) wide trial 
easement. 

c. (EIN 55 C4) A one (1) acre site 
easement upland of the ordinary high 
water mark in the NEX, Sec. 13, T. 12 N., 
R. 9 W., Fairbanks Meridian, on the right 
bank of the Yukon River. The uses 
allowed are those listed for a one (1) 
acre site easement. 

d. (EIN 55a C4) An easement twenty- 
five (25) feet in width for a proposed 
access trail from site EIN 55 C4 in the 
NE, Sec. 13, T. 12 N., R. 9 W., 
Fairbanks Meridian, northerly to public 
land and resources. The uses allowed 
are those listed for a twenty-five (25) 
foot wide trail easement. 

The grant of the above-described 
lands shall be subject to: 

1. Issuance of a patent after approval 
and filing by the Bureau of Land 
Management of the official plat of 
survey confirming the boundary 
description and acreage of the lands 
hereinabove granted; 

2. Valid existing rights therein, if any, 
including but not limited to those 
created by any lease (including a lease 
issued under Sec. 6(g) of the Alaska 
Statehood Act of July 7, 1958 (48 U.S.C. 
Ch. 2, Sec. 6(g))), contract, permit, right- 
of-way, or easement, and the right of the 
lessee, contractee, permittee, or grantee 
to the complete enjoyment of all rights, 
privileges, and benefits thereby granted 
to him. Further, pursuant to Sec. 17({b)(2) 
of the Alaska Native Claims Settlement 
Act of December 18, 1971 (43 U.S.C. 
1601, 1616(b)(2)) (ANCSA), as amended, 
any valid existing right recognized by 
ANCSA shall continue to have whatever 
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right of access as is now provided for 
under existing law; and 

3. Requirements of Sec. 14({c) of the 
Alaska Native Claims Settlement Act of 
December 18, 1971 (43 U.S.C. 1601, 
1613(c)), as amended, that the grantee 
hereunder convey those portions, if any, 
of the lands hereinabove granted, as are 
prescribed in said section. 

Dinyea Corporation is entitled to 
conveyance of 92,160 acres of land 
selected pursuant to Sec. 12({a) of 
ANCSA. Together with the lands herein 
approved, the total acreage conveyed or 
approved for conveyance is 
approximately 73,913 acres. The 
remaining entitlement of approximately 
18,247 acres will be conveyed at a later 
date. 

Pursuant to Sec. 14(f) of ANCSA, 
conveyance of the subsurface estate of 
the lands described above shall be 
issued to Doyon, Limited, when the 
surface estate is conveyed to Dinyea 
Corporation and shall be subject to the 
same conditions as the surface 
conveyance. 

In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice of 
this decision is being published once in 
the Federal Register and once a week, 
for four (4) consecutive weeks, in the 
FAIRBANKS DAILY NEWS-MINER. 

Any party claiming a property interest 
in lands affected by this decision, an 
agency of the Federal government, or 
regional corporation may appeal the 
decision to the Alaska Native Claims 
Appeal Board before June 30, 1982, or to 
the Interior Board of Land Appeals after 
June 30, 1982; provided, however, 
pursuant to Pub. L. 96-487, this decision 
constitutes the final administrative 
determination of the BureauofLand  - 
Management concerning navigability of 
water bodies. 

If an appeal is taken before June 30, 
1982, the notice of appeal must be filed 
with the Alaska Native Claims Appeal 
Board, P.O. Box 2433, Anchorage, 
Alaska 99510, with a copy served upon 
both the Bureau of Land Management, 
Alaska State Office, 701 C Street, Box 
13, Anchorage, Alaska 99513, and the 
Regional Solicitor, Office of the 
Solicitor, 510 L Street, Suite 100, 
Anchorage, Alaska 99501. 

If an appeal is taken after June 30, 
1982, the notice of appeal must be filed 
in the Bureau of Land Management, 
Alaska State Office, Division of ANCSA 
and State Conveyances (960), address 
given above. Do not send the appeal 
directly to the Interior Board of Land 
Appeals. The appeal and copies of 
pertinent case files will be sent to the 
Board from this office. A copy of the 
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appeal must be served upon the 

Regional Solicitor, address given above. 

The time limits for filing an appeal 

are: 

1. Parties receiving service of this 

decision shall have 30 days from the 

receipt of this decision to file an appeal. 

- 2. Unknown parties, parties unable to 
be located after reasonable efforts have 
been expended to locate, and parties 
who failed or refused to sign the return 
receipt shall have until July 26, 1982 to 
file an appeal. 

Any party known or unknown who is 
adversely affected by this decision shall 
be deemed to have waived those rights 
which were adversely affected unless an 
appeal is timely filed with the Alaska 
Native Claims Appeal Board or the 
Bureau of Land Management, Alaska 
State Office, Division of ANCSA and 
State Conveyances. 

To avoid summary dismissal of the 
appeal, there must be strict compliance 
with the regulations governing such 
appeals. Further information on the 
manner of and requirements for filing an 
appeal may be obtained from the Bureau 
of Land Management, 701 C Street, Box 
13, Anchorage, Alaska 99513. 

The notice of appeal are: 

Dinyea Corporation (of Stevens Village), 
127% Minnie Street, Fairbanks, Alaska 
99701 

Doyon, Limited, Land Department, 
Doyon Building, 201 First Avenue, 
Fairbanks, Alaska 99701 

State of Alaska, Department of Natural 
Resources, Division of Technical 
Services, Pouch 7-005, Anchorage, 
Alaska 99510 

Ann Johnson, 

Chief, Branch of ANCSA Adjudication. 

[FR Doc. 82-17286 Filed 6-24-82; 8:45 am] 

BILLING CODE 4310-84-M 


[F-14949-A] 


Alaska Native Claims Selection 


The purpose of this decision is to 
correct the Decision to Issue 
Conveyance of lands to Tulkisarmute 
Incorporated, dated March 3, 1982, and 
published in the Federal Register, Vol. 
47, No. 43, on page 9287, March 4, 1982. 

The navigability maps attached to the 
Decision did not accurately portray the 
water bodies administratively 
determined to be navigable and have 
been corrected to show additional water 
areas as navigable in accordance with 
the determinations made. 

Corrections to the maps, the original 
of which is in easement casefile F- 
14949-EE, are listed below. 


| T. 14.N., R. 64 W., Secs. 34 and 
35, Slough-Kuskokwim River. 


Corrections to the maps do not affect 
the conveyance acreage of 79,388 acres 
to Tulkisarmute Incorporated. 

The decision of March 3, 1982, as 
corrected herein, constitutes the final 
administrative determination of the 
Bureau of Land Management concerning 
navigability of water bodies. 

Except as corrected by this decision, 
the Decision of March 3, 1982, stands as 
written. 

Ann Johnson, 

Chief, Branch of ANCSA Adjudication. 
[FR Doc. 8217287 Filed 6-24-82; 8:45 am] 

BILLING CODE 4310-84-M 


Battle Mountain District Grazing 
Advisory Board; Meeting 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of grazing advisory 
board meeting; correction. 


SUMMARY: This document corrects the 
Notice of a Meeting of the Battle 
Mountain District Grazing Advisory 
Board published June 17, 1982, on page 
26245. The address was incorrect and 
should have read Convention Center, 
301 Brougher, Tonopah, Nevada, on July 
23, 1982, to begin at 9:00 a:m. 

Dated: June 18, 1982. 
Michael C. Mitchel, 
Acting District Manager, Battle Mountain 
District. 
[FR Doc. 82-1727 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-84-M 


. Fairbanks District Office Seeks 


Advisory Council Nominees 


The Fairbanks District Office of the 
Bureau of Land Management is 
accepting nominations from the public 
for membership on the District's 
Advisory Council. The nomination 
period will be July 1 through July 30. 
Final selection will be made by the 
Secretary of the Interior. 

The 10-member Council will provide 
representative citizen counsel and 
advice to the BLM Fairbanks District 
Manager regarding programs and 
policies for the public land resources 
within the District. 

The multiple-use council is authorized 
under provisions of the Federal 
Advisory Committee Act and by the 
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Federal Land Policy and Management 
Act of 1976. Membership will be 
balanced in terms of points of view to 
be represented and functions to be 
performed. 

To achieve this balance, the BLM is 
asking for nomination of individuals 
qualified to act as advisors to the 
Fairbanks District Manager in the 
following categories of expertise: 


Elected General Purpose Government 
Renewable Resources 
Non-Renewable Resources 
Recreation 
Transportation/Rights-of-Way 
Wildlife 
Environmental Protection 
Public-at-Large 
Terms of office will vary from one to 
three years. Advisory Council members 
will be unpaid, but will be reimbursed 
for travel and per diem expenses 
incurred during their term of office. 
Persons wishing to nominate members 
may receive nomination forms and 
information from the Office of Public 
Affairs, at the BLM office on Fort 
Wainwright at Gaffney and Marks 
Road, by mail to P.O. Box 1150, 
Fairbanks, Alaska 99707, or by phone, 
(907) 356-2345. 
Acting, District Manager. 
[FR Doc. 82-17276 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-84-M 


[N-5960, N-13105] 


Nevada; Classifications Vacated 


June 18, 1982. 


Pursuant to the authority designated 
by Bureau Order 701 and amendments 
thereto, exchange classifications N-5960 
and N-13105 are hereby vacated in their 
entireties. The land affected is described 
as follows: 


Mount Diablo Meridian, Nevada 


T.14N., R. 20E., 

Sec. 5, Lots 5 thru 8, 13, 16; 

Sec. 6, WAWKSWUYNEX, SWYNEXSWHK 
NE%, N4SEXSWYNEX, NWYSWUSEX 
NE%, SWY%SEXSWYNEX, SENWUSEM, 
SKN&SEXSEX, N4SWUSEXSEX, 
SE%SEX%SEX; 

Sec. 7, EXNE%XNE%, SWYNEXNEX, 
S4&NWX%NEXNEX; 

Sec. 8, NW%NW%, WREWKNEXNW 4, 

T.15N., R. 20E., 
Sec. 14, EAW#SE%, SEXSEX. 


The area described comprises 246.97 acres 
in Douglas as County, Nevada. 
The segregative effect of the 
classification orders is removed upon 
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publication of this notice in the Federal 
Register. 

Melvin R. Bunch, 

Acting State Director, Nevada. 

[FR Doc. 82-17273 Filed 6-24-82; 8:45 am] 

BILLING CODE 4310-84-M 


[N-3849] 


Nevada; Classification Vacated 
June 18, 1982. 

Pursuant to the authority designated 
by Bureau Order 701 and amendments 
thereto, exchange classification N-3849 
is hereby vacated in its entirety. The 
land affected is described as follows: 


Mount Diablo Meridian, Nevada 


T. 21N., R. 18 E., 
Sec. 16, N4NE%, SWYNEX, NENWK, 
NEXSE%. 
T.20N.,R.19E., © 
Sec. 10, NW%,NEX, NENW. 
T. 21N.,R.19E,, 
Sec. 8, N4NE%, SEANEX, EXSEX; 


Sec. 16, N%, N4SE%, SEXSE%, N4SEXSEX, 


SWYSEYXSEX; 
Sec. 22, SW%; 
Sec. 28, N4SE%, SEXSEX. 
T.17N.,R. 20E., 
Sec. 6, SWY%SEX. 
T. 20N., R. 21 E., 
Sec. 6, Lot 1, S4NE%, NKSEX%, SEXSEX; 
Sec. 8, WX; 
Sec. 18, NEXNEX. 
T.10N., R. 22 E., 
Sec. 7, Lot 4. 
The area described comprises 1,973.54 
acres (35.28 acres in Douglas County and 


1,938.26 acres in Washoe County) in Nevada. 


The segregative effect of the 
classification order is removed as of 
June 25, 1982. 

Melvin R. Bunch, 

Acting State Director, Nevada. 
[FR Doc. 82-17274 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-84-M 


[Nev-061128] 


Nevada; Proposed Continuation of 
Withdrawal; Correct 


June 17, 1982. 

In FR Document 81-34190, published 
on page 58187-88, on Monday, 
November 30, 1981, add or change the 
following: 

On page 58188, first column; 

Under Nev-061128, add: 


“T. 17 N., R. 45 E., 
Sec. 13, SEX; 
Sec. 24, NEX. 

T.17N., R. 45% E., 
Sec. 11, All; 
Sec. 12, WX.” 


Line 18, change 2,432.04 acres to read 
“3,253.04 acres.” 


Line 21, change 120 in Lander County 
to read “941 in Lander County.” 
Charles E. Hancock, 
Acting Chief, Division of Operations. 
[FR Doc. 82-17275 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-84-M 


Wyoming; Intent To Prepare an 
Environmental impact Statement and 
Meetings 


June 18, 1982. 

AGENCY: Bureau of Land Management 
(BLM), Interior. 

ACTION: Prepare an environmental 
impact statement (EIS) and conduct 
formal and informal public scoping on 
the development of a phosphate 
fertilizer plant complex and associated 
ancillary facilities involving Sweetwater 
County, Wyoming; Moffat County, 
Colorado; and Dagget and Uintah 
Counties, Utah; hereafter called the 
Chevron Phosphate Plant Complex 
project. 


SUMMARY: This notice describes the 


action to be analyzed in the EIS; the 
geographic area that would be affected; 
the preliminary list of issues and 
concerns; the scoping process to be 
used, including the public scoping 
meetings times and places, the locations 
of offices which have information 
available for public review both during 
and at the completion of the process, 
and the BLM contact for further 
information. 

The action to be analyzed in the EIS 
consists of a phosphate fertilizer plant 
proposed by Chevron Chemical 
Company to be built 4.5 miles southeast 
of Rock Springs, Wyoming. The 
proposed fertilizer complex would use 
sulfur recovered from Chevron USA’s 
natural gas plant at Carter Creek, 
Wyoming; phosphate from Chevron 
Resources Company's mine at Vernal, 
Utah; and water from Fontenelle 
Reservoir in Wyoming. 

The BLM and the State of Wyoming 
Industrial Siting Administration will 
jointly prepare the EIS on the Chevron 
Phosphate Fertilizer Complex project. 
An agreement between these agencies 
(Memorandum of Understanding) for 
preparation of the EIS has been 
negotiated. BLM will serve as the 
Federal lead agency for the EIS. The 
ey of Wyoming will serve as joint 

ead. 


Geographic Area 

The geographic area to be analyzed 
for effects is generally in southwestern 
Wyoming and northeastern Utah. A 
phosphate slurry pipeline would extend 
84 miles from an existing phosphate 
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mine north of Vernal, Utah, to the 
proposed Rock Springs plant site; other 
components would include two water 
supply pipelines and intake structures 
and a 6.4-mile long railroad spur. The 
proposed and alternative slurry lines 
would be located in Sweetwater County, 
Wyoming; Moffat County, Colorado; and 
Dagget and Uintah Counties, Utah. 
Regional and cumulative impacts may 
extend beyond these geographic areas. 
Refer to map for location of the plant, 
associated facilities, and proposed 
alternatives. 


Issues and Concerns 


Important issues and concerns which 
have been identified to date, include: 

1. Instream impacts and salinity 
changes to the Green River (and the 
Colorado River system). 

2. Potential impacts from slurry spills. 

3. Potential impacts on wildlife and 
habitat. 

4. Potential socioeconomic impacts 
from construction and operation work 
forces. 

5. Potential impacts on air quality 
during construction and operation. 

6. Impacts to recreation, including 
possible impact on potential wild and 
scenic rivers. 

7. Potential impacts to visual 
resources and land use. 

The public is encouraged to present 
their ideas on these and other issues and 
concerns for consideration in the EIS at 
the public scoping meetings and 
throughout the EIS process. All issues 
and concerns will be considered in the 
preparation of the EIS. 

Public scoping meetings will be held 
on the following dates and locations for 
the purpose of identifying issues and 
concerns in the EIS: 

1. Date: July 28, 1982; Place: 
Conference Hall at South Boulevard, 
Dutch John, Utah; Time: 7:00 p.m. 

2. Date: July 29, 1982; Place: Uintaly 
County Court House, 147 East Main, 
Vernal, Utah; Time: 7:00 p.m. 

No formal scoping meetings will be 
held in Wyoming since the Wyoming 
State Siting Administration has already 
held several which elicited response 
from local officials and the public. 
Information regarding these meetings 
and the Chevron Phosphate Fertilizer 
Complex EIS can be obtained by writing 
or visiting the following offices. 
—Bureau of Land Management, Division 

of EIS Services, 555 Zang Street, Third 

Floor East, Denver, Colorado 80228 
—Bureau of Land Management, 

Wyoming State Office, 2515 Warren 

Avenue, Cheyenne, Wyoming 82001 
—Bureau of Land Management, Rock 

Springs District Office, North 
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Highway 187, Rock Springs, Wyoming 
82901 

—Bureau of Land Management, Utah 
State Office, University Club Building, 
136 South Temple, Salt Lake City, 
Utah 84111 

—Bureau of Land Management, Vernal 
District Office, 170 South 500 East, 
Vernal, Utah 84078 

—Office of Industrial Siting 
Administration, Suite 500, Boyd 
Building, Cheyenne, Wyoming 82002 
Any persons wishing to submit any 


issues for consideration in the scoping 
process are encouraged to do so. Such 
written scoping input should be sent to 
the office listed below and received no 
later than July 30, 1982 in order to be 
considered in determining the scope of 
the EIS. 


FOR FURTHER INFORMATION CONTACT: 
Richard E. Traylor or Byron L. Shark, 
Division of EIS Services, Bureau of Land 
Management, 555 Zang Street, Third 
Floor East, Denver, Colorado 80228, 
(303) 234-6737. 

All attendees of the public scoping 
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meetings will be given an opportunity to 
participate and raise issues for 
consideration in the EIS. 

If at any time during the EIS process 
any person wishes to raise issues for 
consideration in the EIS, he/she should 
feel free to do so by contacting the 
following office: Bureau of Land 
Management, Division of EIS Services, 
555 Zang Street, Third Floor East, 
Denver, Colorado 80228. 


Gerald L. Jessen, 
Acting State Director. 


BILLING CODE 4310-84-M 
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(FR Doc. 82~17272 Filed 6-24-82; 8:45 am) 
BILLING CODE 4310-84-C 





[IN FEIS 82-24] 


San Gorgonio Pass Energy Project, 
California State Office, California; 
Availability of Final Environmental 
Impact Statement 


Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Bureau of Land Management 
has prepared a final environmental 
impact statement concerning a proposed 
wind energy project in the San Gorgonio 
Pass area, Riverside County, California. 
This statement analyzes the 
environmental consequences of seven 
proposals to construct and operate 
large-scale wind turbine fields on 
approximately 12,780 acres of public 
land. The proposed wind farms would 
include turbine installations, several 
transmission lines to collect power and 
interconnect into the local power 
network, the installation of new 
substations, and construction of access 
roads to support system requirements. 
Alternatives to the proposed project 
include: Development on public lands 
except where significant surface 
conflicts exist and no action. Major 
environmental issues are related to 
aesthetics, threatened and endangered 
animal and plant species, bird 
migration, changes in land use, 
socioeconomics, noise and 
communications interference. 

Comments on the final environmental 
impact statement are being solicited 
from public agencies, interested 
individuals and entities. The Bureau of 
Land Management invites written 
comments on the statement to be 
submitted by July 25, 1982, to the State 
Director, California State Office, Bureau 
of Land Management, 2800 Cottage 
Way, Sacramento, California 95825; 
telephone (916) 484-4541. 

A limited number of copies of the final 
environmental impact statément are 
available upon request at the California 
State Office. 

Copies of this EIS are also available 
for public reading and review at: 
Deputy Director for Lands and 

Renewable Resources, Bureau of Land 

Management, Interior Building, 18th 

and C Streets, NW., Washington, D.C. 

20240 
California Desert District, Bureau of 

Land Management, 1695 Spruce 

Street, Riverside, CA 92507 


Dated: June 17, 1982. 


Ed Hastey, - 
California State Director. 


[FR Doc. 82-17153 Filed 6-24-82; 8:15 am] 
BILLING CODE 4310-84-M 


idaho; Coeur d’Alene District Office; 
Environmental impact Statement 
Availability 

AGENCY: Bureau of Land Management, 
Interior. : 

ACTION: Notice of availability. 


SUMMARY: Pursuant to Section 102(2)(c) 


of the National Environmental Policy 
Act of 1969 and Section 603 of the 
Federal Land Policy and Management 
Act of 1976, the Department of the 
Interior, Bureau of Land Management 
has prepared a draft planning 
amendment and environmental impact 
statement (EIS) on 38,468 acres of public 
land in northern Idaho. The area under 
study is made up of five wilderness 
study areas (WSAs). 

For each WSA, alternatives including 
the proposed action are presented for 
consideration and are analyzed in terms 
of their projected environmental effects. 
The alternatives analyzed for each WSA 
include, where appropriate: all 
wilderness, no action, no wilderness, 
and partial wilderness. Under the no 
wilderness alternatives, subalternatives 
ranging from commodity emphasis to 
non-commodity emphasis have been 
analyzed. 

The proposed action alternative is 
comprised of the preferred alternatives 
for each WSA. These preferred 
alternatives are: 


Preferred alternative 


Selkirk Crest (61-1) 
Crystal Lake (61-10) 


Grandmother Mountain 
(61-15). 


Snowhole Rapids (62-1) .. 
Marshall Mountain (62- 
10). 


DATES: The public review period will 
end on August 30, 1982. Informational 
public meetings will be as follows: 

July 20, 1982—Grangeville, Idaho, Idaho 

Bank and Trust 
July 22, 1982—St. Maries, Idaho, Federal 

Building 
July 27, 1982—Moscow, Idaho, 

Cavanaugh’s Motor Inn 
All meetings will start at 7:30 pm. Oral 
and written comments will be accepted 
at these meetings. 

Pursuant to the Wilderness Act of 
1964 a public hearing will be held in 
Coeur d'Alene, Idaho at 7:30 pm on July 
29 at the North Shore Convention 
Center. The purpose of the hearing will 
be to accept comments regarding the 
suitability or non-suitability of the 
WSAs wilderness designation. 
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FOR FURTHER INFORMATION CONTACT: 
Ted Graf, Team Leader, Bureau of Land 
Management, 1808 North Third Street, 
Coeur d'Alene, Idaho 83814. Telephone 
(Commercial) 208-765-7356; (FTS) 442- 
7356. 

A limited number of copies of the 
amendment and EIS are available upon 
request from this address. Copies have 
been sent to all agencies, organizations, 
and individuals who participated in the 
scoping process and to all others who 
have already requested copies. Public 
reading copies will be available for 
review at the following locations: 
Bureau of Land Management, 

Washington Office of Public Affairs, 

18th and C Street NW, Washington, 

D.C. 20240; 

Bureau of Land Management, Idaho 
State Office, Box 042, Federal 
Building, 550 W. Fort Street, Boise, 
Idaho 83724; 

Bureau of Land Management, 
Cottonwood Area Office, Route 3, 
Cottonwood, Idaho 83522. 

Dated: June 10, 1982. 

Clair M. Whitlock, 

Idaho State Director. 

[FR Doc. 82-17221 Filed 6-24-82; 8:45 am] 

BILLING CODE 4310-84-M 


idaho; Realty Action—Sale of Public 


Lands in Owyhee County; Correction 


In the Federal Register for 
Wednesday, February 10, 1982, Vol. 47, 
No. 28, page 6099, make the following 
correction: 

On page 6099 at the bottom of the first 
column add the following line after the 
names Robert E. and Carol J. Leonard 
(Lot 90): 


Robert E. and Carolyn J. Leonard. 


The purpose of this correction is to 
add an additional lot to the list of those 
identified suitable for sale. 

Dated: June 15, 1982. 

Martin J. Zimmer, 

District Manager. 

[FR Doc. 82-17190 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-84-M 


Procedures for Administering Certain 


_Alien Ownership Provisions of the 


Mineral Lands Leasing Act of 1920 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Change in Procedures 
for Administering Ownership Provisions 
of the Mineral Lands Leasing Act of 
1920. 
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SUMMARY: The Department of the 
Interior gives notice of having 
implemented new procedures for 
administering certain alien ownership 
limitations specified in the Mineral 
Lands Leasing Act of 1920 (Act). The 
Act provides, in pertinent part, 

That citizens of another country, the laws, 
customs or regulations of which deny similar 
or like privileges to citizens or corporations 
of this country, shall not by stock ownership, 
stock holding or stock control, own any 
interest in any lease acquired under the 
provisions of this Act. 


* The new procedures have been 
established in response to concerns 
regarding the previous ones used in 
administering the alien ownership 
limitations. The procedures that have 
been established and are described 
below will enable the Department to 
determine expeditiously whether foreign 
nations deny United States citizens and 
corporations privileges that are similar 
to or like those accorded aliens under 
the Act. The procedures will also ensure 
that the public has every possible 
opportunity to inform the Department of 
the Interior of foreign laws, customs or 
regulations which affect the privileges 
accorded United States citizens and 
corporations. 

DATE: The new procedures became 
effective on May 7, 1982.. 

ApprEess: Suggestions and inquiries 
should be addressed to: Director (503), 
Bureau of Land Management, 18th and C 
Streets, NW., Washington, D.C. 20240. 
FOR FURTHER INFORMATION CONTACT: 
Mark A. Alexander, (202) 343-3352. 
SUPPLEMENTARY INFORMATION: The 
procedures described below were 
established and became effective on 
May 7, 1982. A copy of the detailed 
Secretarial Decision Paper that is the 
basis of the procedures may be obtained 
by writing the office listed above. 

1. A list of nations that have been 
found to accord United States citizens 
and corporations privileges similar to or 
like those accorded by the United States 
will no longer be maintained. Instead, a 
list of nations that deny similar or like 
privileges will be maintained in each 
State Bureau of Land Management office 
for review by lease applicants. 

2. The question of whether particular 
nations deny United States citizens and 
corporations similar or like privileges 
will be reviewed by the Department of 
the Interior when individuals, 
corporations, or foreign governments 
submit information that the Department 
of the Interior does not have concerning 
the pertinent laws, customs or 
regulations of the nation in question. 
When such requests are received 
concerning nations that have already 


been reviewed by the Department of the 
Interior, no additional review will be 
undertaken unless the information 
submitted would lead the Department of 
the Interior to believe that the nation in 
question denies similar o1 like 
privileges. 

3. When the Department of the 
Interior detemines that a review of a 
particular nation’s laws, customs or 
regulations is appropriate, such a review 
may be conducted either internally, 
using information received through the 
State Department or other sources, or 
externally through a request for public 
comments published in the Federal 
Register, or both. Public comments will 
be requested when the Department of 
the Interior does not believe that it has 
sufficient information on which to make 
an informed judgment as to whether the 
nation in question denies similar or like 
privileges. 

4. The Bureau of Land Management 
will conduct the review of particular 
nations’ laws, customs or regulations 
when it is determined that such a review 
is appropriate. The Bureau of Land 
Management will solicit assistance from 
the Department of State, Department of 
Commerce, and other concerned Federal 
agencies as well as the Department of 
the Interior’s Office of the Solicitor, in 
conducting these reviews. 
Determinations as to whether particular 
nations deny similar or like privileges 
will be made by the Assistant: 
Secretary—Land and Water Resources 
with the concurrence of the Solicitor. 


Dated: June 21, 1982. 
Frank A. DuBois, 
Deputy Assistant Secretary of the Interior. 
[FR Doc. 82~17220 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-10-M 


[W-0304203] 
Wyoming; Partial Termination of 
Classification 


June 15, 1982. 

This notice will terminate the 
remainder of the land in Wyoming- 
034203, Recreation and Public Purpose 
Classification, that classified the land 
for lease or sale for qualified State and 
local governments, and non-profit 
organizations, pursuant to the 
Recreation and Public Purpose Act of 
June 14, 1926 as amended. 

1. Classification Order W-0304203 
dated March 24, 1964 is hereby 
terminated insofar as it affects the 
following described land: 


Sixth Principal Meridian, Wyoming 
T. 40 N., R. 117 W., 
Sec. 14, NEXSW%. : 
The area described contains 40 acres in 


. Teton County, Wyoming. 


2. The classification segregated the 
above land from all forms of 
appropriations under the public land 
laws, including locations under the 
mining laws, except as to applications 
under the mineral leasing laws and 
application under the Recreation and 
Public Purpose Act. 

3. In accordance with 43 CFR 2741.4(h) 
the above land has not had an 
application filed within 18 months after 
issuance of the Classification Notice; 
therefore, pursuant to the authority 
contained in 43 CFR 2400.04, 2450.6(a) 
and 2450.6(6) the classification is hereby 
terminated. 

4. At 10 a.m. on July 10, 1982 the land 
shall be open to the operation of the 
public land laws generally and to 
location under the United States Mining 
Laws, subject to valid existing rights, the 
provisions of existing withdrawals and 
the requirements of applicable laws. The 
land has been and will continue to be 
open to applications and offers under 
the mineral leasing laws. All valid 
applications received at or prior to 10 
a.m. on July 10, 1982 shall be considered 
as simultaneously filed at that time. 
Those received thereafter shall be 
considered in the order of filing. 

Inquiries concerning the lands should 
be addressed to the Chief, Branch of 
Lands and Minerals Operations, Bureau 
of Land Management, 2515 Warren 
Avenue, P.O. Box 1828, Cheyenne, 
Wyoming 82001. 

Maxwell T. Lieurance, 

State Director. 

[FR Doc. 82-17189 Filed 6-24-82; 8:45 am] 
BILING CODE 4310-84-m 


Wyoming; Application 


Notice is hereby given that pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920, as amended (30 U.S.C. 185), the 
Frontier Pipeline Company of Chicago, 
Illinois filed an application for a right-of- 
way to construct a 20 inch pipeline for 
transporting crude oil across the 
following described public lands: 


Sixth Principal Meridan, Wyoming 
T. 13 N., R. 121 W., 
Sec. 24. 
T.14N., R. 119 W., 
Secs. 4, 6 and 8. 
T. 14N., R. 120 W., 
Secs. 24 and 26. 
T. 15 N., R. 116 W., 
Sec. 5. 
T. 15 N., R. 117 W., 
Secs. 8, 12 and 18. 
T. 15 N., R. 118 W., 
Secs. 14 and 20. 
T. 15 N., R. 119 W., 
Secs. 24, 26 and 32. 
T. 16 N., R. 115 W., 
Secs. 10, 11, 12, 15, 16, 17, 19 and 20. 
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T. 16 N., R. 116 W., 
Secs. 25, 26, 27, 32, 33 and 34. 
T. 17 N., R. 113 W., 
Secs. 4, 6 and 8. 
T. 17 N., R. 114 W., 
Secs. 12, 14, 22 and 28. 
T. 18 N., R. 111 W., 


Sec. 6. 
T. 18 N., R. 112 W., 
Secs. 10, 12 and 20. 
T. 18 N., R. 113 W., 
Secs. 26 and 34. 
T. 19 N., R. 109 W., 
Secs. 4 and 6. 
T. 19 N., R. 110 W., 
Secs. 12, 20 and 30. 
T. 19 N., R. 111 W., 
Secs. 26 and 34. 
T. 20 N., R. 105 W., 
Sec. 6. 
T. 20 N., R. 106 W., 
Secs. 2, 4 and 6. 
T. 20 N., R. 107 W., 
Secs. 2, 4 and 8. 
T. 20 N., R. 108 W., 
Secs. 12, 14, 16, 20 and 30. 
T. 20 N., R. 109 W., " 
Secs. 26 and 34. 
T. 21 N., R. 103 W., 
Sec. 6. 
T. 21 N., R. 104 W., 
Secs. 12, 14, 22, 28 and 30. 
T. 21N., R. 105 W., 
Secs. 34 and 36. 
T. 22 N., R. 102W., 
Secs. 2, 10, 16, 20 and 30. 
T. 22N., R. 103 W., 
Secs. 26, 28, 32 and 34. 
T. 23 N., R. 99 W., 
Sec. 6. 
T. 23-N., R. 100 W., 
Secs. 1, 2, 3, 7, 8, 9, 10, 11 and 18. 
T. 23 N., R. 101 W., 
Secs. 13, 14, 20, 22 and 30. 
T. 23 N., R. 102 W., 
Secs. 26 and 34. 
T. 24N., R. 98 W., 
Secs. 2, 3, 8, 9, 17 and 18. 


Secs. 1, 2, 3, 8, 9, 10, 17 and 18. 
T. 25 N., R. 97 W., 


Secs. 13, 22, 23, 24, 26, 27, 31, 32, and 33. 


T. 26 N., R. 93 W., 
Sec. 6. 
T. 26 N., R. 94 W., 
Secs. 1, 2, 9, 10, 11, 17 and 18. 
T. 26 N., R. 95 W., 
Secs. 13, 22, 23, 24, 27, 28, 29 and 31. 
T. 27 N., R. 92 W., 
Secs. 3, 4, 7, 8 and 9. 
T. 27 N., R. 93 W., 
Secs. 12, 13, 14, 21, 22, 28, 29, 31, 32. 
T. 28 N., R. 91 W., 
Secs. 2, 4, 7, 8 and 9. 
T. 29 N., R. 89 W.,, 
Secs. 2, 10, 15, 21, 22 and 30. 
T. 29 N., R. 90 W., 
Secs. 25, 26, 27, 31, 32, 33 and 34. 
T. 30 N., R. 86 W., 
Secs. 1, 2, 9, 10 and 11. 
T. 30 N., R. 87 W., 
Secs. 19 and 20. 
T. 30 N., R. 88 W., 


Secs. 22, 23, 24, 29 and 30. 
T. 31 N., R. 83 W., 

Secs. 4, 5, 7, 8, 9 and 10. 
T. 31 N., R. 84 W., 

Secs. 15, 17, 19, 20 and 21. 
T. 31 N., R. 85 W., 

Secs. 25, 26, 27, 28, 31, 32 and 33. 
T. 32 N., R. 82 W., 

Secs. 10 and 11. 

T. 32 N., R. 83 W., 

Secs. 3 and 5. 

This pipeline would transport crude oil 
from the Anschutz Field in southwestern 
Wyoming to Casper, Wyoming. 

The purpose of this notice is to inform 
the public that the Bureau will be 
proceeding with consideration of 
whether the application should be 
approved, and if so, under what terms 
and conditions. 

Interested persons desiring to express 
their views on this matter should do so 
promptly. Persons submitting comments 
should include their name and address 
and send them to: District Manager, 
Bureau of Land Management, P.O. Box 
670, 1300 Third Street, Rawlins, 
Wyoming 82301. 

Elbert W. Spencer, 

Acting District Manager, Rawlins District 
[FR Doc. 82-17191 Filed 6-24-82; 8:45 am] 

BILLING CODE 4310-84-M 


INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-167 (Sub-362N)] 


Rail Carriers; Conrail Abandonment 
Between Carlisle Junction and 
Meekers, OH; Findings 


Notice is hereby given pursuant to 
Section 308(e) of the Regional Rail 
Reorganization Act of 1973 that the 
Commission, Review Board Number 1 
has issued a certificate authorizing the 
Consolidated Rail Corporation to 
abandon its rail line between milepost 
154.0 near Meekers and milepost 198.8 in 
the Counties of Darke, Preble, 
Montgomery and Warren, PA, a total 
distance of 44.8 miles effective on March 
12, 1982. 

The net liquidation value of this line is 
$2,576,610. If, within 120 days from the 
date of this publication, Conrail receives 
a bona fide offer for the sale, for 75 
percent of the net liquidation value, of 
this line it shall sell such line and the 
Commission shall, unless the parties 
otherwise agree, establish an equitable 
division of joint rates for through routes 
over such lines. 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc 82-17218 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-167 (Sub-392N)] 


Rail Carriers; Conrail Abandonment 
Between Tyrone and Milesburg, PA; 
Notice of Findings 


Notice is hereby given pursuant to 
Section 308(e) of the Regional Rail 
Reorganization Act of 1973 that the 
Commission, Review Board Number 1 
has issued a certificate authorizing the 
Consolidated Rail Corporation to 
abandon its rail line between Tyrone 
and Milesburg in the Counties of Blair . 
and Centre, PA, a total distance of 24.5 
miles effective on March 11, 1982. 

The net liquidation value of this line is 
$1,170,306. If, within 120 days from the 
date of this publication, Conrail receives 
a bona fide offer for the sale, for 75 
percent of the net liquidation value of 
this line it shall sell such line and the 
Commission shall, unless the parties 
otherwise agree, establish an equitable 
division of joint rates for through routes 
over such lines. 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 82-17213 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-167 (Sub-443N)] 


Rail Carriers; Conrail Abandonment 
Between Bradford and Lewis Run, PA; 
Notice of Findings 


Notice is hereby given pursuant to 
Section 308(e) of the Regional Rail 
Reorganization Act of 1973 that the 
Commission, Review Board Number 3 
has issued a certificate authorizing the 
Consolidated Rail Corporation to 
abandon its call line between Bradford 
(milepost 13.3) and Lewis Run (milepost 
17.6) in the Counties of Bradford and 
McKean, PA, a total distance of 4.3 
miles effective on March 11, 1982. 

The net liquidation value of this line is 
$159,699. If, within 120 days from the 
date of this publication, Conrail receives 
a bona fide offer for the sale, for 75 
percent of the net liquidation value, of 
this line it shall sell such line and the 
Commission shall, unless the parties 
otherwise agree, establish an equitable 
division of joint rates for through routes 
over such lines. 

Agatha L. Mergenovich, 
Secretary, 

(FR Doc. 82-1724 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 
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[Ex Parte No. 387 (Sub-156)] 


Rail Carriers; the Denver & Rio Grande 
Western Railroad Co. Exemption for 
Contract Tariffs ICC-DRGW-C-0022, 
ICC-DRGW-C-0024, ICC-DRGW-C- 
0025, ICC-DRGW-C-0026, ICC-DRGW- 
C-0027, and ICC-DRGW-C-0028 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of Provisional 
Exemption. 


SUMMARY: Petitioner is granted a 
provisional exemption under 49 U.S.C. 
10505 from the notice requirements of 49 
U.S.C. 10713(e). The contract tariffs may 
become effective on one day’s notice. 
This exemption may be revoked if 
protests are filed within 15 days of 
publication in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7278. 


SUPPLEMENTARY INFORMATION: The 
Denver and Rio Grande Western 
Railroad Company filed a petition on 
June 11, 1982, seeking an exemption 
under 49 U.S.C. 10505 from the statutory 
notice provisions of 49 U.S.C. 10713(e). It 
requests that we permit its contracts 
ICC-DRGW-C-0022, ICC-DRGW-C- 
0024, ICC-DRGW-C-0025, ICC-DRGW- 
C-0026, ICC-DRGW-C-0027, and ICC- 
DRGW-C-0028, to become effective on 
one day’s notice. All the contracts 
involve the movement of canned goods. 

Under 49 U.S.C. 10713(e), contracts 
must be filed on not less than 30 days’ 
notice. There is no provision for waiving 
this requirement. Cf. former section 
10762(d)(1). However, the Commission 
has granted relief under our section 
10505 exemption authority in 
exceptional situations. 

The petition shall be granted. By 
reducing the shipper’s transportation 
costs, short notice effectiveness of the 
contract will give the shipper an 
opportunity to increase its position in 
the marketplace as well as keep down 
consumer's cost of canned goods. We 
find this to be the type of exceptional 
circumstance which warrants a 
provisional exemption. 

The contracts may become effective 
on one day’s notice. We will apply the 
following conditions which have been 
imposed in similar exemption 
proceedings: 

Although the Commission permits the 
contract to become effective on one day's 
notice, this fact neither shall be construed to 
mean that this is a Commission approved 
contract for purposes of 49 U.S.C. 10713(e) 
nor shall it serve to deprive the Commission 
of jurisdiction to institute a proceeding on its 
own initiative or on complaint, to review this 
contract and to disapprove it. 


Subject to compliance with these 
conditions, under 49 U.S.C. 10505(a) we 
find that the 30-day notice requirement 
in these instance is not necessary to 
carry out the transportation policy of 49 
U.S.C. 10101(a) and is not needed to 
protect shippers from abuse of market 
power. Further, we will consider 
revoking this exemption under 49 U.S.C. 
10505(c) if protests are filed within 15 
days of publication in the Federal 
Register. 

This action will not significantly affect 
either the quality of the human 
environment or conservation of energy 
resources. 

(49 U.S.C. 10505) 

Dated: June 18, 1982. 

By the Commission, Division 2, 
Commissioners Gresham, Taylor, and 
Simmons. Commissioner Gresham did not 
participate. 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 82-17216 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Volume No. OP2-129] 


Motor Carriers, Permanent Authority; 
Republications of Grants of Operating 
Rights Authority Prior to Certification 


The following grants of operating right 
authorities are republished by order of 
the Commission to indicate a broadened 
grant of authority over that previously 
notice in the Federal Register. 

An original and one copy of an 
appropriate petition for leave to 
intervene, setting forth in detail the 
precise manner in which petitioner has 
been prejudiced, must be filed with the 
Commission within 30 days after the 
date of this Federal Register notice. 

By the Commission. 

Agatha L. Mergenovich, 
Secretary. 

MC 70762 (Sub-2) (republication), filed 
October 2, 1981, published in the Federal 
Register issue of October 22, 1981, and 
republished this issue. Applicant: 
TAYLOR-EDWARDS WAREHOUSE & 
TRANSFER COMPANY, INC., 1926 6th 
Ave. South, Terminal Box 24767, Seattle, 
WA 98134. Representative: Frederick C. 
Taylor (same address as applicant). A 
Decision of the Commission, Division 2, 
acting as an Appellate Division, 
Commissioners Gresham, Gilliam, and 
Taylor, decided May 6, 1982 and served 
May 14, 1982, finds that the present and 
future public convenience and necessity 
require operation by applicant in 
interstate or foreign commerce, as a 
common carrier, by motor vehicle, over 
irregular routes, transporting general 
commodities (except classes A and B 


explosives and radioactive materials), 
between points in King County, WA, on 
the one hand, and, on the other, 
Portland, OR, and points in Snohomish, 
King, Kitsap, Pierce, Thurston, Lewis, 
and Grays Harbor counties, WA; that 
applicant is fit, willing, and able 
properly to perform the granted service 
and to conform to statutory and 
administrative requirements. Petitions 
for leave to intervene may be filed only 
with respect to the grant of authority to 
provide service radially between points 
in King and Grays Harbor Counties, 
WA. 


MC 152362 (Sub-2) (republication), 
filed September 14, 1981, published in 
the Federal Register issue of October 9, 
1981, and republished this issue. 
Applicant: SOUTHWEST EXPRESS CO., 
INC., 1007 Cooper Sq. No. 276, ‘Arlington, 
TX 76010. Representative: Timothy C. 
Hope (same address as applicant). A 
Decision of the Commission, Division 2, 
acting as an Appellate Division, 
Commissioners Gresham, Gilliam, and 
Taylor, decided March 31, 1982 and 
served April 16, 1982, finds that the 
present and future public convenience 
and necessity require operation by 
applicant in interstate or foreign 
commerce, as a common carrier, by 
motor vehicle, over irregular routes, 
transporting (1) paper and related 
products, plastic products, metal 
products, and food and related products, 
between Dallas, TX, and points in 
Tarrant County, TX, on the one hand, 
and, on the other, points in New Mexico, 
Colorado, Oklahoma, Louisiana, 
Arkansas, Mississippi, Alabama, and 
Tennessee, (2) drilling equipment, 
between points in Midland County, TX, 
on the one hand, and, on the other, 
points in Louisiana, Oklahoma, 
Wyoming, Colorado, and New Mexico, 
(3) metal articles between Houston, TX, 
on the one hand, and, on the other, 
points in Lousisiana and Oklahoma, (4) 
shipments weighing 100 pounds or less 
if transported in a vehicle in which no 
one package exceeds 100 pounds 
between points in the United States, and 
(5) for or on behalf of the United States 
Government, general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), 
between points in the United States; that 
applicant is fit, willing, and able 
properly to perform the granted service 
and to conform to statutory and 
administrative requirements. The 
purpose of this republication is to 





indicate the broadening scope of 
authority as granted. 

[FR Doc. 82-17200 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Ex Parte No. MC-142 (Sub-1)] 


AGENCY: Interstate Commerce 
Commission. : 
ACTION: Appointment of employee board 
member and board chairman. 


SUMMARY: On December 18, 1981, the 


Commission voted to reappoint Howell 
I. Sporn, Jane Ewing, and Mark S. 
Shaffer to serve as members of the 
Restriction Removal Board for terms of 
12 months each (46 FR 63132, December 
30, 1981). This Board has been delegated 
the functions set forth in 49 CFR 
1011.6(1) and decides applications 
seeking to remove operating restriction 
or to broaden unduly narrow authority 
in outstanding certificates or permits 
filed under 49 CFR Part 1137. On June 15, 
1982, the Commission voted to appoint 
Robin Williams to serve as a Board | 
Member for the remaining period of Mr. 
Sporn’s term. The Commission also 
voted to appoint Mark S. Shaffer as 
Chairman of the Restriction Removal 
Board for the remainder of his 12-month 
term. . 

FOR FURTHER INFORMATION CONTACT: 
Ombudsman's Office, (202) 275-7440; 
Howell I. Sporn, (202) 275-7691. 

This action is taken under the 
authority of 49 U.S.C. 10321 and 5 U.S.C. 
553. 
Dated: June 15, 1982. 

By the Commission, Chairman Taylor, Vice 
Chairman Gilliam, Commissioners Gresham, 
Sterrett, Andre, and Simmons. 

Agatha L. Mergenovich, 
Secretary. 

{FR Doc. 82-1721 Filed 6-24-82; 6:45 am] 
BILLING CODE 7035-01-M 


[Decision No. 38803] 


National Industrial Traffic League— 
Regulations for Railroad Tariff Routing 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Denial of Petition for 
rulemaking. 

SUMMARY: This decision denies a 


petition to begin a rulemaking 
proceeding relating to the establishment 


of rules involving the updating of 
railroad routing guides. 

FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7277 or 
7278. 

SUPPLEMENTARY INFORMATION: The 
National Industrial Traffic League 
(League) has petitioned for a rulemaking 
to adopt regulations requiring rail 
carriers to update their published tariff 
routing guides no later than 5 years after 
the publication of supplements or 
amendments to the guides. Fifty-two rail 
carriers from eastern, southern and 
western territories filed a joint reply in 
opposition to the petition. Our denying 
the petition at this time is without 
prejudice to refiling at a more 
appropriate time. 

The petition addresses the allegedly 
outdated and chaotic state of routing 
guides. The League contends these 
guides contain numerous active 
supplements with references to carriers 
which have long since ceased to exist. 
The carriers themselves indicate the 
scope of existing guides on page 4 of 
their reply. 

The western bureaus publish 7 routing 
guides, the eastern railroads 11, and the 
southern railroads 6. The western guides 
alone require 4,720 pages. In addition, 
individual railroads publish their own 
routing guides to accompany the tariffs 
they publish for their own account. One 
eastern railroad has outstanding 17 
routing guides requiring 6,336 pages. 

The League’s position is that the 
proliferation of routing guides and 
supplements contravenes the statutory 
requirement that tariffs must contain a 
plain and definite statement of the rates. 
49 U.S.C. § 10762(b)(1). 

Although we agree that updating and 
simplification of tariff routing guides is a 
desirable goal, the carriers have 
submitted persuasive reasons why the 
updating should not be required at this 
time. The reasons include: pending 
mergers, rail bankruptcies, accelerated 
numbers of rail line abandonments 
made possible because of changes in the 
statutory requirements, changes in rate 
bureau procedures which will result in 
active rate items showing the routing 
without reference to the routing guides, 
and extensive cancellations of joint 
rates and through routes in recent 
months. 

Each of these developments will have 
the tendency to reduce the content and 
the number of routing guides. For 
example, as joint rates are canceled or 
as restrictions in the participation of 
certain joint rates are approved and 
adopted, the impact of open routing 
provisions of tariffs will be significantly 
reduced, with a consequent reduction in 
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the number of routing guides. See, e.g., 
No. 38676, Changes In Routing 
Provisions—ConRail—July, 1981, 
decision served March 22, 1982. With 
regard to rate bureau procedures, under 
49 U.S.C. 10706(a)(3)(A)(iii), only carriers 
which form part of a particular single 
route (direct connectors) may vote on 
rate changes where there are two or 
more routes between the same end 
points. Accordingly, of legal necessity, 
these new rates will refer to specific 
routes. As more rates are changed in the 
this manner, active rate items moving 
traffic will show routing without 
reference to any specific routing guides. 

Other problems in updating routing 
guides are: (1) the need for agreement 
among the participating lines on the 
restructuring of routes affect by 
abandonment, mergers, and sales of rail 
lines, and (2) the limited supply of 
skilled personnel to make such 
agreements. For example, the carriers 
point to the difficulties which would be 
experienced by the eastern carrier with 
17 routing guides. Its guides are 
applicable to rates which move only a 
very small percentage of this railroad’s 
traffic, and a change is under 
consideration which would consolidate 
the 17 guides into 4. This effort would be 
impaired, if not made impossible, by a 
regulation requiring the carrier to update 
the 17 routing guides (some of which are 
largely obsolete and irrelevant). The 
carrier's resources could better be 
deployed in the more important project 
which would moot the necessity for 
updating present guides. 

We conclude, then, that the petition 
should not be granted at this time. The 
extent to which routing guides will be 
affected in the future by changes in rate 
bureau structures and procedures, rail 
abandonments, mergers, bankruptcies, 
and joint rate cancellations, cannot be 
discerned at this time. Consequently, the 
petition for such a rulemaking is denied 
because it would be counterproductive 
to require a substantial investment at 
this time, in view of the number and 
extent of transitions the rail industry is 
currently experiencing. The issues will 
be better defined after current 
rulemakings, litigation, and tariff 
initiatives have reached fruition. Finally, 
we note that the railroads have 
recognized the need to reissue routing 
guides and reduce the number of 
outstanding supplements. See Reply of 
the Railroads at 3-4. Thus, we are 
reluctant to interfere in an area that can 
and should be resolved by management. 
We will further consider this matter in 
the future if a new petition is filed and 
circumstances demonstrate that routing 
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guides with multiple supplements 
constitute a significant problem. 
It is ordered: 
The petition is denied. 


Decided: June 18, 1982. 

By the Commission, Chairman Taylor, Vice 
Chairman Gilliam, Commissioners Gresham, 
Sterrett, Andre, and Simmons. Commissioner 
Gresham did not participate. 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 82-17232 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Intent To Engage in 
Compensated Intercorporate Hauling 
Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

1. Parent corporation and address of 
principal office: Alusuisse of America, 
Inc., 499 Park Avenue, New York, NY 
10022. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
State(s) of incorporation: 


(i) Consolidated Aluminum Corporation, New 
York 

(ii) Conalco Contract Carrier Inc., Tennessee 

(iii) Alusuisse Metals, Inc., New Jersey 

(iv) Maremont Corporation, Illinois 

(v) Bio-Lab, Inc., Georgia 

(vi) Lonza, Inc., New Jersey 

(vii) Quad Chemical Corporation, California 


1. Parent Corporation: Celanese 
Corporation, 1211 Avenue of the 
Americas, New York, New York 10036 

2. Wholly-Owned Subsidiaries: 


a. Celanese Chemical Company, Inc., Box 
47320, 1250 W. Mockingbird Lane, Dallas, 
Texas 75247 

b. Pama Manufacturing, Inc., Box 1677, 2015 
North Chester Street, Gastonia, North 
Carolina 28052 

c. Narmco Materials, Inc., 600 Victoria Street, 
Costa Mesa, Ca. 92627 

d. Virginia Chemicals, Inc., 3340 W. Norfolk 
Road, Portsmouth, Virginia 23703 

e. Hytrex, Inc., 4300 Cemetary Rd., Hilliard, 
Ohio 43026 


3. Division of Parent Corporation: 


a. Celanese Fibers Company, P.O. Box 32414, 
Barclay Downs Drive, Charlotte, North 
Carolina 28232 

b. Celanese Fibers Marketing Company, P.O. 
Box 32414, Barclay Downs Drive, Charlotte, 
North Carolina 28232 

c. Celanese Plastics & Specialties Company, 

‘26 Main Street, Chatham, New Jersey 07928 

d. Celanese International Company, 1211 
Avenue of the Americas, New York, New 
York 10036 
1. Parent corporation and address of 

principal office: NCH Corporation, 2727 

Chemsearch Blvd., Irving, Texas 75062 


2. Wholly-owned subsidiaries which 
will participate in the operations, and 
state of incorporation: 


(1) American Allsafe Company (subsidiary) 
(2) American Display Products, Inc. 
(subsidiary) 
(3) AquaTerra Biochemical Corporation of 
America (subsidiary) 
(4) DM Resources, Inc. (subsidiary) 
Enerprobe (division of DM Resources, Inc.) 
(5) The HEAT Company (subsidiary) 
(6) Impact Advertising Agency, Inc. 
(subsidiary) 
(7) LSP Specialty Products Company 
(subsidiary) 
(8) MCN Enterprises, Inc. (subsidiary) 
(9) Membership ‘Services, Inc. (subsidiary) 
Publishers Network (division of 
Membership Services, Inc.) 
(10) MSI Press, Inc. (subsidiary) 
Covenant House (division of MSI Press, 
Inc.) 
New Cresendo (division of MSI Press, Inc.) 
Myriad Music (division of MSI Press, Inc.) 
Music in Review (division of MSI Press, 
Inc.) 
(11) NCH Corporation 
Certified Laboratories (division of NCH 
Corporation) 
Friendly Systems (division of NCH 
Corporation) 
Kernite (division of NCH Corporation) 
Laboratories for Research (division of NCH 
Corporation) 
Mantek (division of NCH Corporation) 
Mohawk Laboratories (division of NCH 
Corporation) 
Mohawk Labs of California (division of 
NCH Corporation) 
Mohawk Labs of Indiana (division of NCH 
Corporation) 
' National Chemsearch (division of NCH 
Corporation) 
Power Systems (division of NCH 
Corporation) 
Rockfort Industries (division of NCH 
Corporation) 
The Bramton Company (division of NCH 
Corporation) 
Lubra Systems (division of NCH 
Corporation) 
(12) NCH Corporation Puerto Rico 
(subsidiary) 
National Chemsearch (division of NCH 
Corporation Puerto Rico) 
Certified Laboratories (division of NCH 
Corporation Puerto Rico) 
Creed (division of NCH Corporation Puerto 
Rico) 
Kernite (division of NCH Corporation 
Puerto Rico) 
Mantek (division of NCH Corporation 
Puerto Rico) , 
X-Ergon (division of NCH Corporation 
Puerto Rico) 
(13) Partsmaster, Inc. (subsidiary) 
Amatron (division of Partsmaster, Inc.) 
Dyna Systems (division of Partsmaster, 
Inc.) 
X-Ergon (division of Partsmaster, Inc.) 
(14) Performance Media, Inc. (subsidiary) 
All-Church Press (division of Performance 
Media, Inc.) 
(15) Plumbmaster, Inc. (subsidiary) 
Creed Company (division of Plumbmaster, 
Inc.) 


27627 


Danco (division of Plumbmaster, Inc.) 
P & M Manufacturing (division of 
Plumbmaster, Inc.) 
(16) P S Leasing Corporation (subsidiary) 
(17) Spot Selling Aids, Inc. (subsidiary) 
(18) Texas Westmont Products, Inc. 
(subsidiary) 
(19) University Place Management Systems, 
Inc. (subsidiary) 
(20) U.S. Contract Trucking, Inc. (subsidiary) 
(21) WC Manufacturing, Inc. (subsidiary) 


Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 82-17215 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Volume No. OP 1-105] 
Motor Carriers; Permanent Authority 
Decision; Decision-Notice 


. Decided: June 18, 1982. . 


The following applications, filed on or 
after July 3, 1980, seek approval to 
consolidate, purchase, merge, lease 
operating rights and properties, or 
acquire control of motor carriers 
pursuant to 49 U.S.C. 11343 or 11344. 
Also, applications directly related to 
these motor finance applications (such 
as conversions, gateway eliminations, 
and securities issuances) may be 
involved. 

The applications are governed by 
Special Rule 240 of the Commission’s 
Rules of Practice (49 CFR 1100.240). See 
Ex Parte 55 (Sub-No. 44), Rules 
Governing Applications Filed By Motor 
Carriers Under 49 U.S.C. 11344 and 
11349, 363 I.C.C. 740 (1981). These rules 
provide among other things, that 
opposition to the granting of an 
application must be filed with the 
Commission in the form of verified 
statements within 45 days after the date 
of notice of filing of the application is 
published in the Federal Register. 
Failure seasonably to oppose will be 
construed as a waiver of opposition and 
participation in the proceeding. If the 
protest includes a request for oral 
hearing, the request shall meet the 
requirements of Rule 242 of the special 
rules and shall include the certification 
required. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.241. A copy of an 
application, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00, in 
accordance with 49 CFR 1100.241(d). 

Amendments to the request for 
authority will not be accepted after the 
date of this publication. However, the 
Commission may modify the operating 
authority involved in the application to 





conform to the Commission's policy of 
simplifying grants of operating authority. 

We find, with the exception of those 
applications involving impediments (e.g., 
jurisdictional problems, unresolved 
fitness questions, questions involving: 
possible unlawful control, or improper 
.divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C. 11301, 11302, 
11343, 11344, and 11349, and with the 
Commission's rules and regulations, that 
the proposed transaction should be - 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto filed within 45 days of 
publication (or, if the application later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements which will be 
set forth in a notification of 
effectiveness of this decision-notice. To 
the extent that the authority sought 
below may duplicate an applicant's 
existing authority, the duplication shall. 
not be construed as conferring more 
than a single operating right. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
appicant shall stand denied. 

By the Commission, Review Board Number 
1, Members Parker, Chandler and Fortier. 
Agatha L. Mergenovich, 

Secretary. 

MC-F-14869, filed May 28, 1982. 
ALLEGHANY CORPORATION 
(ALLEGHANY) (Park Avenue Plaza, 
New York, NY 10055) —CONTINUANCE 
IN CONTROL—MULTITRANS, INC. 
(MULTITRANS) (Suite 180, 18 Great 
Valley Parkway, Malvern, PA 19355). 
Representative: Robert C. Bamford, 
Suite 1301, 1600 Wilson Blvd., Arlington, 
VA 22209 (703) 522-0900. Alleghany, a: 
non-carrier seeks authority to continue 
in control of MultiTrans upon the 
institution by MultiTrans of operations, 
in interstate or foreign commerce, as a 
common carrier. Alleghany is a publicly 
held.corporation that controls Jones 
Motor Co., Inc. (MC-4963). F. M. Kirby ~ 
and Allan P. Kirby, Jr., the two persons 


in control of applicant seek authority to 
acquire control of said rights and 
property through the transaction. 
Conditions: Alleghany, a non-carrier 
holding company, shall be considered a 
carrier within the meaning of 49 U.S.C. 
11348 and is subjected to the 
requirements of 49 U.S.C. 11302 for these 
issuances of securities and assumptions 
of obligations which may relate to or 
affect the activities of its carrier 
subsidiaries. Regarding the reporting 
requirements of 49 U.S.C. 11145, 
Alleghany need only file such special 
reports as the Commission may from 
time to time require. Alleghany is not 
made subject to the accounting 
requirements of 49 U.S.C. 11142. 
Note.—MultiTrans, Inc., has filed a directly 
related application its initial common carrier 
application, docketed MC-160611, published 
in this same Federal Register issue. 
[FR Doc. 82-17207 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Volume No. OP 1-104] 


Motor Carrier; Permanent Authority 
Decision; Decision-Notice 

Decided: June 18, 1982. 

The following operating rights 
applications, filed on or after July 3, 
1980, are filed in connection with 
pending finance applications under 49 
U.S.C. 10926, 11343 or 11344. The 
applications are governed by Special 
Rule 252 of the Commission’s General 
Rules of Practice (49 CFR 1100.252). 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.252. Persons submitting 
protests to applications filed in 
connection with pending finance 
applications are requested to indicate 
across the front page of all documents 
and letters submitted that the involved 
proceeding is directly related to a 
finance application and the finance 
docket number should be provided. A 
copy of any application, together with 
applicant's supporting evidence, can be 
obtained from any applicant upon 
request and payment to applicant of 
$10.00. 

Amendments to the request for 
authority are not allowed. However, the 
Commission may have modified the 
application to conform to the 
Commission’s policy of simplifying 
grants of operating authority. 
Findings 

With the exceptions of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, unresolved fitness questions, 
and jurisdictional problems) we find, 
preliminarily, that each applicant has 
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demonstrated that its proposed service 
warrants a grant of the application 
under the governing section of the 
Interstate Commerce Act. Each 
applicant is fit, willing, and able 
properly to perform the service proposed 
and to conform to the requirements of 
Title 49, Subtitle IV, United States Code, 
and the Commission's regulations. 
Except where specifically noted, this 
decision is neither a major Federal 
action significantly affecting the quality 
of the human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
protests in the form of verified 
statements as to the finance application 
or to the following operating rights 
applications directly related thereto 
filed within 45 days of publication of 
this decision-notice (or, ifthe - 
application later becomes unopposed), 
appropriate authority will be issued to 
each applicant (except where the 
application involves duly noted 
problems) upon compliance with certain 
requirements which will be set forth in a 
notification of effectiveness of this 
decision-notice. Within 60 days after 
publication an applicant may file a 
verified statement in rebuttal to any 
statement in opposition. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

By the Commission, Review Board Number 
1, Members Parker, Chandler and Fortier. 
Agatha L. Mergenovich, 

Secretary. 


MC 160611, filed May 28, 1982. 
Applicant: MULTITRANS, INC., Suite 
180, 18 Great Valley Parkway, Malvern, 
PA 19355. Representative: Robert C. 
Bamford, Suite 1301, 1600 Wilson Blvd., 
Arlington, VA 22209, (703) 522-0900. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in the U.S. (except 
AK and HI). 

Note.—This application is directly related 
to MC-F-14869, published in this same 
Federal Register issue. 

(FR Doc. 82-17206 Filed 6-24-82; 8:45 am] 
BILLING CODE 7035-01-M 
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Motor Carriers; Permanent 
Decisions; Restriction Removals; 
Decision-Notice 


[Volume No. 271] 

Decided: June 18, 1982. 

The following restriction removal 
applications, filed after December 28, 
1980, are governed by 49 CFR 1137. Part 
1137 was published in the Federal 
Register of December 31, 1980, at 45 FR 
86747. 

Persons wishing to file a comment to 
an application must follow the rules 
under 49 CFR 1137.12. A copy of any 
application can be obtained from any 
applicant upon request and payment to 
applicant of $10.00. 

Amendments to the restriction 
removal applications are not allowed. 

Some of the applications may have 
been modified prior to publication to 
conform to the special provisions 
applicable to restriction removal. 


Canadian Carrier Applicants 


In the event an application to 
transport property, filed by a Canadian 
domiciled motor carrier, is unopposed, it 
will be reopened on the Commission’s 
own motion for receipt of additional 
evidence and further consideration in 
light of the record developed in Ex Parte 
No. MC-157, Investigation Into 
Canadian Law and Policy Regarding 
Applications of American Motor 
Carriers For Canadian Operating 
Authority. 


Findings 

We find, preliminarily, that each 
applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with the criteria set forth in 
49 U.S.C. 10922(h). 

In the absence of comments filed 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant. Prior to beginning operations 
under the newly issued authority, 
compliance must be made with the 
normal statutory and regulatory 
requirments for common and contract 
carriers. 

By the Commission, Restriction Removal 
Board, Members Shaffer, Ewing, and 
Williams. 


Agatha L. Mergenovich, 
Secretary. 

MC 117036 (Sub-25)X, filed June 7, 
1982. Applicant: H. M. KELLY, INC., R.D. 
1, New Oxford, PA 17350. 
Representative: Dixie C. Newhouse, 
1329 Pennsylvania Ave., P.O. Box 1417, 
Hagerstown, MD 21740. Lead and Subs 


9, 10, 11, 13, 14, 15, 16, 18, 22, and 23 
certificates, (A) broaden to: (1) “building 
materials” from (a) brick and clay 
products (except refractory brick and 
refractory products) and pallets used in 
the transportation of brick and clay 
products, in lead and Subs 15 and 16, (b) 
brick and tile made of clay (except 
sewer tile, refractory brick and 
refractory products), and concrete 
building blocks, in lead, (c) concrete 
brick, in Sub 9, (d) brick (except - 
refractory brick), in Subs 14 and 23, (e) 
brick and building blocks, in Sub 18, (f) 
asphalt paving blocks and slabs, and 
concrete products, in Sub 22; (2) “ores 
and minerals” from crushed fluorspar in 
bulk, (not in containers) and processed 
fluorspar, on pallets, and empty pallets 
used in transporting processed 
fluorspar, lead and Sub 13; (3) “clay, 
concrete, glass or stone products, 
chemicals and building materials” from 
firebrick, masonry cleaning compounds, 
and building materials (except clay 
brick), in Subs 9, 10, and 11; (4) “clay, 
concrete, glass or stone products” from 
(a) clay products (except refractory 
brick and refractory products), in Subs 
10 and 11, and (b) concrete and clay 
products, and materials and supplies 
used in the installation of such 
commodities and returned shipments of 
the named commodities, in Sub 22; (B) 
change one-way to radial authority in 
each of the above authorities. (C) 
remove facilities restriction and expand 
cities to county-wide authority: (1) lead, 
Adams County, PA (Oxford Township, 
Adams County, PA), Lancaster County, 
PA (East Hempfield and Manheim 
Townships, PA), New Castle County, 
DE, Delaware and Chester Counties, PA 
(Wilmington, DE), Adams County, PA 
(Aspers, PA); (2) Subs 9 and 10, Adams 
County, PA (Oxford Township, Adams 
County, PA); (3) Sub 11, Dauphin, York, 
Cumberland and Lancaster Counties, PA 
(Harrisburg, Royalton, and Ephrata, PA); 
(4) Sub 13, York County, PA (York, PA 
and points in Springettsbury and Spring 
Garden Townships, York County, PA); 
(5) Sub 14, Washington County, MD 
(Williamsport, MD); (6) Sub 16, Prince 
Georges County, MD (Muirkirk, MD); (7) 
Sub 18, Prince Georges County, MD 
(Fairmont Heights, MD) and to Mercer 
County, NJ (Ewing, NJ); (8) Sub 23, 
Frederick County, MD (Rocky Ridge). 
(D) remove: (1) in dump vehicles 
exception, Sub 13; (2) exception to 
vehicles equipped with unloading 
devices, Sub 16; and (3) Vehicle 
restriction, Subs 9, 10, and 11. 

MC 117557 (Sub-27)X, filed February 
22, 1982, noticed in the Federal Register 
April 14, 1982, republished to notice the 
following errors and omissions: 


Applicant: MATSON, INC., P.O. Box 43, 
Cedar Rapids, 1A 52406. Representative: 
Kenneth F. Dudley, P.O. Box 279, 
Ottumwa, IA 52501. Lead and Subs 3, 5, 
10, 14, 16, 23, 24F, and 26F certificates: 
broaden to (1) “experimental and show 
display machinery and transportation 
equipment” from (a) Sub 10, 
experimental and show display road 
construction machinery and equipment 
and incidental paraphernalia; and, (b) 
Sub 16, experimental and show display 
machinery and equipment as are 
generally used in construction, road 
building, mining, logging, farming, 
industrial and commercial activities, 
and incidental paraphernalia; (2) 
“machinery and transportation 
equipment” from (a) Sub 3, road building 
and earth moving machines; (b) Subs 5 
and 14, road construction machinery 
and equipment; (c) Subs 16, 23 and 26, 
such machinery and equipment as are 
generally used in construction, road 
building, mining, logging, farming, 
industrial and commercial activities, 
and parts, attachments, and accessories 
and/or materials, equipment and 
supplies used in the manufacture, sale 
and distribution.of above commodities; 
(d) Sub 19, agricultural machinery and 
equipment, industrial and contractor's 
machinery and equipment, truck bodies, 
truck beds and conveyor bodies 
mounted on vehicle or wheel 
assemblies; and (e) Sub 24, such 
machinery and equipment as are used in 
construction, road building and mining 
activities; and parts, attachments and 
accessories and materials, equipment 
and supplies; (3) countywide authority 
(a) lead, Henry, Mercer, Rock Island, 
and Whiteside Counties, IL, and . 
Muscatine and Scott Counties, IA, from 
Rock Island, IL, (b) Sub 23, Plymouth 
and Woodbury Counties, IA, and 
Dakota County, NE, from Sioux City, IA, 
(c) Sub 23, Lucas, Ottawa, and Wood 
Counties, OH, and Monroe and Lenawee 
Counties, MI, from Toledo, OH; lead, 
eliminate service restrictions; Sub 26F, 
eliminate “originating at or destined to” 
restriction and provide for radio 
operations “between the facilities of or 
used by Harnischfeger Corp. at points in 
the United States, on the one hand, and 
on the other, points in the United 
States.” 

MC 123887 (Sub-15)X, filed: June 11, 
1982. Applicant: L. J. NAVY TRUCKING 
CO., a corporation, 2300 Eighth Ave., 
Huntington, WV 25703. Representative: 
John M. Friedman, 2930 Putnam Ave., 
P.O. Box 426, Hurricane, WV 25526. 
MC-145141 Sub 1F permit, broaden to 
between points in US, except AK and 
HI, under continuing contract(s) with 
named shipper. 





MC 139973 (Sub-102)X, filed June 3, 
1982. Applicant: J. H. WARE 
TRUCKING, INC., 909 Brown St., P.O. 
Box 398, Fulton, MO 65251. 
Representative: Ronald R. Adams, 600 
Hubbell Bldg., Des Moines, IA 50309. 
Subs 11, 12, 13, 23, 28, 29, 30, 36, 37, 38, 
40, 41, 44, 45, 46, 51, 52, 54, 55, 56, 59, 63, 
64, 65, 69, 72, 76, 79, 81, 82, 83, and 84 
certificates, (1) eliminate (a) all size and 
weight restrictions in Subs 11, 28, 30, 40, 
41, 51, and 79, (b) commodities in bulk 
restrictions in Subs 44, 45, 46, 56, 63, 64, 
76, 79, 82, and 84, (c) originating at and/ 
or destined to, and facilities restrictions 
in Subs 11, 12, 28, 29, 30, 36, 38, 40, 41, 45, 

"46, 51, 52, 59, 64, 72, 76, 79, 82, and 84, (d) 
commodities in bulk, in tank vehicles 
restrictions in Sub 59; (2) change one 
way to radial authority in Subs 11, 12, 
13, 23, 37, 38, 40, 41, 45, 51, 52, 54, 55, 56, 
59, 65, 72, and 78: (3) broaden from iron 
and steel articles to “metal products” in 
Subs 11, 40, 51, and 52; from vacuum 
cleaners to “machinery, equipment, and 
supplies” in Sub 13; from electrical 
appliances, equipment, and parts, and 
poleline hardware to “machinery, 
equipment, and supplies” in Subs 28, 29, 
30, 36, 38, 41, 44, 45, 46, 54, 55, 63, 64, 69, 
76, and 81; from vacuum cleaners, 
vacuum cleaner bags, floor polishers, 
and parts for vacuum cleaners and floor 
polishers to “machinery, equipment, and 
suppliers” in Subs 37 and 65; from rug 
cleaning machines and parts for rug 
cleaning machines and cleaning and 

‘ scouring compounds to “(1) machinery, 

equipment, and supplies and (2) 

commodities used in the operation of the 

commodities named in (1)” in Sub 56; 

from (a) electrical appliances, 
equipment, electrical parts, poleline 
hardware, crane and derrick parts and 
accessories, and (b) materials and 
supplies used in the manufacture and 

distribution of the commodities in (a) 

above to “machinery, materials, 
equipment, and supplies and metal 
products” in Sub 79; from construction 
machinery, equipment, and parts, 
agricultural machinery, implements, and 
equipment and parts, valves and fittings, 
electrical appliances, equipment, and 
parts, automotive equipment, 
accessories and parts, chains, pumps, 
compressors, iron and steel articles, and 
equipment, materials, and supplies used 
in the manufacture or distribution 
thereof to “machinery, materials, 
equipment, and supplies, metal 
products, and transportation equipment 
in Subs 82 and 84; from steel wire rope 
and fittings to “metal products” in Sub 

83; from magazines, periodicals, and 

printed matter to “printed matter” in 

Sub 12; from pool, billiard and game 

tables, amusement devices and games, 


” 


and accessories, parts and equipment to 
“miscellaneous products of 
manufacturing” in Sub 23; and from 
petroleum, petroleum products, vehicle 
body sealer, and sound deadener 
compounds and filters and materials, 
equipment, and supplies to “chemicals 
and related products and petroleum and 
coal products” in Sub 59F; and (4) 
replace cities with countywide authority 
Peoria, Woodford, and Tazewell 
Counties, IL, (Peoria, IL) in Sub 11; 
Fairfield County, CT, (Old Greenwich, 
CT), Polk, Dallas, and Warren Counties, 
IA, (Des Moines, IA), Platte, Jackson, 
Clay, Lafayette, Cass, Ray, and Clinton 
Counties, MO, and Wyandotte, 
Leavenworth, and Johnson Counties, KS, 
(Kansas City, MO), Lake County, IN and 
Cook County, IL, (Hammond, IN), 
Shelby, Fayette, and Tipton Counties, 
TN, Tunica and De Soto Counties, MS, 
and Crittenden County, AR, (Memphis, 
TN), Dallas, Tarrant, Denton, Collin, 
Rockwall, Kaufman, Ellis, and Johnson 
Counties, TX, (Dallas, TX), Salt Lake 
and Davis Counties, UT, (Salt Lake City, 
UT) in Sub 13; McDonough County, IL, 
(McComb, IL), Boone, Callaway, 
Moniteau, and Cooper Counties, MO, 
(Columbia, MO), Warren County, MS 
and Madison County, LA, (Vicksburg, 
MS), and Nacogdoches County, TX, 
(Nacogdoches, TX) in Subs 28 and 29; 
Cattaraugus County, NY, (Olean, NY), 
Monroe County, PA, (East Stroudsburg, 
PA), Washington County, PA, 
(Canonsburg, PA), and Muskingum 
County, OH, (Zanesville, OH) in Sub 30; 
Tulare County, CA, (Visalia, CA) in Sub 
36; Polk, Dallas, and Warren Counties, 
IA, (Des Moines, IA), Lake County, IN 
and Cook County, IL, (Hammond, IN), 
Shelby, Fayette, and Tipton Counties, 
TN, Tunica and De Soto Counties, MS, 
and Crittenden County, AR, (Memphis, 
TN), Pulaski, Saline, Lonoke, and 
Faulkner Counties, AR, (Little Rock, 
AR), Lucas, Wood, Ottawa, Sandusky, 
and Fulton Counties, OH, and Monroe 
and Lenawee Counties, MI, (Toledo, 
OH), Salt Lake and Davis Counties, UT, 
(Salt Lake City, UT), Jefferson, Oldham, 
and Bullitt Counties, KY and Clark, 
Floyd, and Harrison Counties, IN, 
(Louisville, KY), and Fairfield County, 
CT, (Old Greenwich, CT) in Sub 37; 
Essex, Passaic, Bergen, and Hudson 
Counties, NJ, (Bloomfield and Carlstadt, 
NJ), in Sub 38; Peoria, Woodford, and 
Tazewell Counties, IL, (Peoria, IL), and 
Washington County, MS, and Chicot 
County, AR, (Greenville, MS), in Sub 40; 
Callaway County, MO, (Fulton, MO), in 
Sub 41; Boone, Cooper, Callaway, and 
Moniteau Counties, MO, (Columbia, 
MO), Macon County, MO, (Macon, MO), 
Cole and Osage Counties, MO, 
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(Jefferson City, MO), Randolph County, 
MO, (Moberly, MO), Cooper County, 
MO, (Boonevile, MO), Adair County, 
MO, (Kirksville, MO), and Appanoose 
County, IA, (Centerville, IA), in Sub 44; 
Fairfield and New Haven Counties, CT, 
(Bridgeport, CT), Providence County, RI, 
and Bristol County, MA, (Pawtucket, RI), 
Providence, Kent, Bristol, and Newport 
Counties, RI, and Bristol County, MA, 
(Providence, RI), and Jefferson, St. Louis, 
and St. Charles Counties, MO, St. Louis, 
MO and Jersey, Madison, Saint Clair, 
and Monroe Counties, IL, (St. Louis, 
MO) in Sub 45; Green Lake, Fond du 
Lac, and Winnebago Counties, WI, 
(Ripon, WI), Jefferson, St. Louis, and St. 
Charles Counties, MO, St. Louis, MO 
and Jersey, Madison, Saint Clair, and 
Monroe Counties, IL, (St. Louis, MO), 
and White County, AR, (Searcy, AR) in 
Sub 46; Washington County, MS, 
(Greenville, MS), and Santa Clara and 
Alameda Counties, CA, (Santa Clara, 
CA) in Sub 51; Whiteside and Lee 
Counties, IL, (Sterling and Rock Falls, 
IL), in Sub 52; Franklin and St. Charles 
Counties, MO, (Washington, MO) in Sub 
54; Boone and Audrain Counties, MO, 
(Centralia, MO) in Sub 55; Fresno and 
Madera Counties, CA, (Fresno, CA), and 
St. Louis and Jefferson Counties, MO, 
(Fenton, MO) in Sub 56; Franklin and St. 
Charles Counties, MO, (Washington, 
MO) in Sub 63; Marion, Sequatchie, and 
Hamilton Counties, TN, and Dade and 
Catoosa Counties, GA, (Chattanooga, 
TN), Hopkins County, KY, 
(Madisonville, KY), and Calhoun and 
Jackson Counties, MI, (Albion, MI) in 
Sub 64; Fairfield County, CT, (Old 
Greenwich, CT), and Washoe and 
Storey Counties, NV, (Reno, NV) in Sub 
65; Marion, Sequatchie, and Hamilton 
Counties, TN, and Dade and Catoosa 
Counties, GA, (Chattanooga, TN), 
Hopkins County, KY, (Madisonville, 
KY), White County, AR, (Searcy, AR), 
Green Lake, Fond du Lac, and 
Winnebageo Counties, WI, (Ripon, WI), 
and Calhoun and Jackson Counties, MI, 
(Albion, MI), in Sub 69; Boone and 
Audrain Counties, MO, (Centralia, MO), 
in Sub 76; Middlesex, Somerset, and 
Union Counties, NJ, (South Plainfield, 
NJ), Wood County, WV, and 
Washington County, OH, (Parkersburg, 
WV), Waller, Galveston, Brazoria, Fort 
Bend, Harris, Montgomery, Liberty, and 
Chambers Counties, TX, (Houston, TX), 
Dallas, Tarrant, Denton, Collin, 
Rockwall, Kaufman, Ellis, and Johnson 
Counties, TX, (Dallas, TX), Dallas, 
Rockwall, and Kaufman Counties, TX, 
(Mesquite, TX), Jefferson, St. Clair, and 
Shelby Counties, AL, (Birmingham, AL), 
Santa Clara, Santa Cruz, and Alameda 
Counties, CA, (San Jose, CA), and Kane 
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and DuPage Counties, IL, (West 
Chicago, IL) in Sub 79; Pitt County, NC, 
(Greenville, NC) and Lamar and Pearl 
River Counties, MS, (Lumberton, MS) in 
Sub 81; Marshall, DeKalb, and Etowah 
Counties, AL, (Boaz, AL), Boone and 
Kenton Counties, KY, (Florence, KY), 
Jefferson, St. Louis, and St. Charles © 
Counties, MO, St. Louis, MO and Jersey, 
Madison, Saint Clair, and Monroe 
Counties, IL, (St. Louis, MO), Norfolk 
and Suffolk Counties, MA, (Norwood, 
MA), Berks and Montgomery Counties, 
PA (Boyertown, PA), Hampshire and 
Hampden Counties, MA, (Holyoke, MA), 
York County, PA, (York, PA), Norfolk 
County, MA, (Canton, MA), Queens 
County, NY, (Maspeth, NY), Forsyth 
County, NC, (Clemmons, NC), Bristol, 
Plymouth, and Norfolk Counties, MA, 
(Avon, MA), Hennepin, Anoka, Ramsey, 
Dakota, and Scott Counties, MN, 
(Minneapolis, MN), Limestone, Madison, 
Morgan, and Marshall Counties, AL, 
(Huntsville, AL), Frederick and Carroll 
Counties, MD, (Taneytown, MD), 
Pottawatomie County, OK, (Shawnee, 
OK), Union, Somerset, and Morris 
Counties, NJ, (Mountainside, NJ), Erie 
and Niagara Counties, NY, (Buffalo, 
NY), Hudson, Bergen, and Essex 
Counties, NJ, (Harrison, NJ), Allegany 
County, NY, (Wellsville, NY), Union, 
Essex, Passaic, Bergen, and Hudson 
Counties, NJ, (East Orange, NJ), and 
Cortland, Tompkins, and Cayuga 
Counties, NY, (Cortland, NY) in Subs 82 
and 84; Pettis County, MO, (Sedalia, 
MO) in Sub 83; and Howard, Tipton, 
Cass, and Miami Counties, IN, (Kokomo, 
IN), Shelby, Fayette, and Tipton 
Counties, TN, Tunica and De Soto 
Counties, MS, and Crittenden County, 
AR, (Memphis, TN), Ventura, Los 
Angeles and Orange Counties, CA, (Los 
Angeles, CA), Adams, Arapahoe, 
Douglas, and Jefferson Counties, CO, 
(Denver, CO), Platte, Jackson, Clay, 
Cass, and Clinton Counties, MO and 
Wyandotte, Leavenworth, and Johnson 
Counties, KS, (Kansas City, MO), 
Oklahoma, Canadian, Cleveland, Logan, 
and Pottawatomie Counties, OK, 
(Oklahoma City, OK), Dallas, Tarrant, 
Denton, Collin, Rockwall, Kaufman, Ellis 
and Johnson Counties, TX, (Dallas, TX) 
Douglas, Sarpy, and Washington 
Counties, NE and Mills and 
Pottawattamie Counties, IA, (Omaha, 
NE), and Polk, Warren, and Dallas 
Counties, IA, (Des Moines, IA) in Sub 12; 
Moniteau County, MO, (Tipton and 
California, MO), and Boone, Callaway, 
Moniteau, and Cooper Counties, MO, 
(Columbia, MO) in Sub 23. 

[FR Doc 82-17205 Filed 6-24-82; 8:45 am] 

BILLING CODE 7035-01-M 


Motor Carrier Permanent Authority 
Decisions; Decision-Notice 

The following applications, filed on or 
after February 9, 1981, are governed by 
Special Rule of the Commission's rules 
of practice, see 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register on December 31, 1980, at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue of 
December 3, 1980, at 45 FR 80109. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.252. Applications may be 
protested on/y on the grounds that 
applicant is not fit, willing, and able to 
provide the transportation service or to 
comply with the appropriate statutes 
and Commission regulations. A copy of 
any application, including all supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicant's 
representative of $10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 


Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit, willing, and able to perform 
the service proposed, and to conform to 
the requirements to Title 49, Subtitle IV, 
United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence.of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication (or, if the 
application later becomes unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
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satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal-to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract”. 

Please direct status inquiries to the 
Ombudman’s Office, (202) 275-7326. 


Volume No. OP1-103 


Decided: June 15, 1982. 
By the Commission, Review Board No. 1, 
Members Parker, Chandler, and Fortier. 


MC 150371 (Sub-2), filed June 10, 1982. 
Applicant: RICHARD DYKES, d.b.a. 
RICHARD DYKES TRUCKING, R.R. 2, 
Mechanicsville, [A 52306. 
Representative: Robert N. Maxwell, P.O. 
Box 2471, Fargo, ND 58108, (701) 237- 
4223. Transporting food and other edible 
products and by-products intended for 
human consumption (except alcoholic 
beverages and drugs), agricu/tural 
limestone and fertilizers, and other soil 
conditioners, by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 


MC 158170 (Sub-2), filed June 8, 1982. 
Applicant: RIEDEL INTERNATIONAL, 
INC., 4555 N. Channel Ave., Portland, 
OR 97208. Representative: Lawrence V. 
Smart, Jr., 419 NW 23rd Ave., Portland, 
OR 97210, (503) 226-3755.Transporting 
shipments weighing 100 pounds or less if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. (except AK 
and HI). 

MC 162391, filed June 8, 1982. 
Applicant: SWIFT TRANSPORTATION 
SERVICES, INC., P.O. Box 616, Edison, 
NJ 08817. Representative: W. C. Mitchell, 
370 Lexington Ave., New York, NY 
10017, (212) 532-5100. Transporting 
shipments weighing 100 pounds or less if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. (except AK 
and HI). 


Volume No. OP2-125 


Decided: June 17, 1982. 


By the Commission, Review Board No. 1, 
Members Parker, Chandler, and Fortier. 
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MC 162383, filed June 8, 1982. 
Applicant: MERVIN LEWIS CONNER, 
d.b.a. AIRPORT DELIVERY SERVICE, 
1st National Bank Tower, Suite 303, Las 
Cruces, NM 88001. Representative: 
Mervin Lewis Conner (same address as 
applicant), 505-524-8430. Transporting 
shipments weighing 100 pounds or less if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. (except AK 
and HI). 


Volume No. OP3-092 


Decided: June 18, 1982. 

By the Commission, Review Board No. 2, 
Members Carleton, Fisher, and Williams. 

MC 125505 (Sub-2), filed June 8, 1982. 
Applicant: MATTSON 
TRANSPORTATION COMPANY, INC., 
P.O. Box 6399, Charleston, SC 29405. 
Representative: Demal I. Mattson, Jr., 
940 Highway 17 North Bypass, Mt. 
Pleasant, SC 29464, (803) 881-2334. 
Transporting, for or on behalf of the U.S. 
Government, general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), 
between points in the U.S. (except AK 
and HI). 

MC 147045 (Sub-6), filed June 7, 1982. 
Applicant: JUPITER, 1226 Furukawa 
Way, Santa Maria, CA 93454. 
Representative: Ronald C. Chauvel, 100 
Pine St., Suite 2550, San Francisco, CA 
94111. Transporting, for or on behalf of 
the U.S. Government, general 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S. (except AK 
and HI). 

MC 152914 (Sub-3), filed June 1, 1982. 
Applicant: STATEWAY TRUCKING, 
INC., 2025 So. Morgan St., Chicago, IL 
60608. Representative: Rick A. Rude, 
Suite 611, 1730 Rhode Island Ave., NW., 
Washington, D.C. 20036, (202) 223-5900. 
Transporting general commodities 
(except household goods and classes A 
and B explosives), between Buckley and 
Enumclaw, WA, Big Sandy, Lacy, Series, 
Hornsby, Deanberg, Parkburg, and 
Silverton, TN, DeWalt and Herbert, TX, 
Ragan, Huntley, and Irvington, NE, 
Hunter, Salt Fork, LaMont, Eddy 
Peckham, Middleton, and Simpson, OK, 
West Grove, Bloomfield, and Carbon, 
IA, Ehrhardt and Lodge, SC, Oakdale, 
MN, Davidson and Fordsville, KY, 
Waverly, FL, Kentmeer, DE, Ludlow, 
Randolph, and Newton Highlands, MA, 
Avondale, Elsinor, Eden Park, and 
Whitehall, OH, Centerville, Colon, 
Fairfax, Union City, Homer, Concord, 

. Tekonsha, and Spring Arbor, MI, 
Rochester, Berry, Edinberg, Sharpsburg, 


Lakewood, Millersville, Beecher City, 
Iola, Louis, Windsor, Gays, Ashmore, 
Kansas, and Dudley, IL, Thorne, 
Cumberland, Gem, Greenfield, 
Charlottesville, Alysworth, Kouts, 
Hebron, Palmer, Leroy, Wallen, 
Huntertown, La Otto, Rupel, San Pierre, 
and Tefft, IN, Hepburnville, Earnst, 
Ironsides, Port Indiana, and Betzwood, 
PA, Williamsville, Pittsford, Lima, 
Honeoye Falls, Woodbine, Aqueduct, E. 
Walden, Modena, Clintondale, 
Chauncey, Elsmford, and Eastview, NY, 
Finderne, E. Long Beach, Pompton West 
and Pompton Lakes, NJ, on the one 
hand, and, on the other, points in the 
U.S. (except AK and HI). 

Note.—The purpose of this application is to 
subsitute motor carrier for abandoned rail 
carrier service. 

MC 162344, filed June 4, 1982. 
Applicant: BRENT IRISH, Route 2, Box 
19A, Krakow, WI 54137. Representative: 
James A. Spiegel, Olde Towne Office 
Park, 633 Odana Rd., Madison, WI 
53719, (608) 273-1003. Transporting (1) 
food and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizer, and other soil 
conditioner by the owner of the motor 
vehicle in such vehicle, and (2) for or on 
behalf of the U.S. Government, general 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S. (except AK 
and HI). 

MC 162374, filed June 8, 1982. 
Applicant: LUNDELL TRUCKING CO., 
7910 224th,St. E., Graham, WA 98338. 
Representative: Kenneth R. Mitchell, 
2320A Milwaukee Way, Tacoma, WA 
98421, (206) 383-3998. Transporting, for 
or on behalf of the U.S. Government, 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions, between points in the U.S. 
(except AK and HI). 

MC 162394, filed June 8, 1982. 
Applicant: MOVING CONSULTANTS 
OF NEBRASKA, INC., 7201 Main St., 
Ralston, NE 68127. Representative: 
Robert J. Gallagher, 1000 Connecticut 
Avenue NW, Suite 1200, Washington, 
D.C. 20036, (202) 785-0024. As a broker 
of general commodities (except 
household goods), between points in the 
U.S. (except AK and HI). 

MC 162454, filed June 11, 1982. 
Applicant: CARL ASHBY, d.b.a., C & C 
TRUCKING, 702 Cook Ferry Rd., Castle 
Rock, WA 98611. Representative: (same 
as above), (206) 274-4037. Transporting 
food and other edible products and 
byproducts intended for human 
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consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners, by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 


MC 162464, filed June 14, 1982. 
Applicant: JOHN A. KNOWLES & 
SONS, INC., 4320 N.W. 72nd Ave., 
Miami, FL 33166. Representative: John 
A. Knowles, Sr. (same as address as 
applicant), (305) 592-6321. As a broker 
of general commodities (except 
household goods), between points in the 
US. : 


Volume No. OP4-223 


Decided: June 15, 1982. 


By the Commission, Review Board No. 2, 
Members Carleton, Fisher, and Williams 


MC 153677 (Sub-3), filed June 10, 1982. 
Applicant: BILLY HARRIS TRUCKING 
CO., Route 4, Box 139A, Henderson, NC 
27536. Representative: Henry E. Seaton, 
1024 Pennsylvania Bldg., 425 13th Street 
NW., Washington, DC 20004. 
Transporting food and other edible 
products and by-products intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners, by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 


MC 162117, filed May 20, 1982. 
Applicant: SURE TRANSPORTATION & 
SERVICES, INC., 1617 Marguerite, Park 
Ridge, IL 60068. Representative: Irwin D. 
Rozner, 134 N. LaSalle St., Chicago, IL 
60602, (312) 782-6937. As a broker of 
general commodities (except household 
goods), between points in the U.S. 
(except HI). 

MC 162287, filed June 1, 1982. 
Applicant: LOMBARDI'S EXPRESS, 
INCORPORATED, 34 Goodwin Park Rd., 
Wethersfield, CT 06109. Representative: 
Gerald A. Joseloff, 410 Asylum St., 
Hartford, CT 06103, (203) 728-0700. 
Transporting shipments weighing 100 
pounds or less if transported in a motor 
vehicle in which no one package 
exceeds 100 pounds, between points in 
the U.S. (except AK and HI). 


Volume No. OP4-225 


Decided: June 18, 1982. 
. By the Commission, Review Board No. 2, 

Members Carleton, Fisher, and Williams. 

MC 141136 (Sub-7), filed June 3, 1982. 
Applicant: TRIANGLE 
TRANSPORTATION & 
WAREHOUSING SYSTEMS, INC., 1930 
6th Ave., South #404, Seattle, WA 98134. 
Representative: Henry C. Winters, 12600 
S.E. 38th, Suite 200, Bellevue, WA 98006, 
(206) 644-2100. As a broker of general 
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commodities (except household goods), 
between points in the U.S. 


MC 151556 (Sub-6), filed June 8, 1982. 
Applicant: ALLSTATE 
TRANSPORTATION COMPANY, 2000 
West 96th St., Bloomington, MN 55431. 
Representative: Marvin M. Mueller 
(same address as applicant), (612) 881- 
3378. As a broker of general 
commodities (except household goods), 
between points in the U.S. (except AK 
and HI). 


MC 157596 (Sub-1), filed May 24, 1982, 
previously noticed in the Federal 
Register of June 8, 1982, and republished 
this issue. Applicant: VANGUARD 
CONTRACT CARRIER, INC., 25 N. Via 
Monte, P.O. Box 9285, Walnut Creek, CA 
94598. Representative: Alfred G. Krebs 
(same address as applicant), (415) 944— 
7374. Transporting, for or on behalf of 
the United States Government, general 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S. (except AK 
and HI). CONDITION: The person or 
persons who appear to be engaged in 
common contol of another regulated 
carrier must either file an application 
under 49 U.S.C. 11343(A) or submit an 
affidavit indicating why such approval 
is unnecessary to the Secretary's office. 
In order to expedite issuance of any 
authority please submit a copy of the 
affidavit or proof of filing the 
application(s) for common control to 
Team Four, Room 2410. 

Note.—The purpose of this republication is 
to reflect the proper protest standards. 


Volume No. OP5-135 


Decided: June 16, 1982. 

By the Commission, Review Board No. 3, 
Members Krock, Joyce, and Dowell. 

MC 161589 (Sub-1), filed May 25, 1982. 
Applicant: DE VOS TRUCKING, R.R. 1, 
Box 74, Taunton, MN 56291. 
Representative: Arnold De Vos (same 
address as applicant), (507) 296-4612. 
Transporting food and other edible 
products and byproducts intended for 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizer, and other soil 
conditioners, by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 


MC 162358, filed June 7, 1982. 
Applicant: SHIDELER & ASSOCIATES, 
INC., 13101 Northwest Freeway, Suite 
315, Houston, TX 77040. Representative: 
John V. Shideler (same address as 
applicant), (713) 460-9440. To operate as 
a broker of general commodities (except 
household goods), between points in the 
U.S. (except AK and HI). 


MC 162298 filed June 2, 1982. 
Applicant: HAROLD E. CURL, d.b.a. S & 
P TRUCK LINES, 6006 Rose Avenue, 
Long Beach, CA 90805. Representative: 
Harold E. Curl (same address as 
applicant), (213) 423-1742. Transporting 
food and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), argricu/tural 
limestone and fertilizers, and other soil 
conditioners by the ownét of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 82-17208 Filed 6-24-82; 8:45 am] 
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DEPARTMENT OF JUSTICE 


Office of Juvenile Justice and 
Delinquency Prevention 


Publication of Office of Juvenile 
Justice and Delinquency Prevention 
Funding Policy for Fiscal Year 1982 


AGENCY: Office of Juvenile Justice and 
Delinquency Prevention, Justice. 


ACTION: Publication of Office of Juvenile 
Justice and Delinquency Prevention 
Funding Policy for the Special Emphasis 
Program for Fiscal Year 1982. 


summary: The Office of Juvenile Justice 
and Delinquency Prevention (OJJDP), in 
planning for implementation of the 
Administration's proposed phaseout of 
programs funded under Title II of the 
Juvenile Justice and Delinquency 
Prevention Act of 1974, as amended, in 
Fiscal Year 1983, will to utilize Fiscal 
Year 1982 “Special Emphasis” grant 
funds primarily to fulfill grant 
continuation commitments to projects 
previously funded under a project period 
system of funding OJJDP Special 
Emphasis programs. The Office will 
fund no new Special Emphasis programs 
or projects unless: (1) They relate to 
training activities for juvenile justice 
programs who deal with serious or 
violent juvenile offenders; (2) they are 
determined by the Administrator to be 
priority activities consistent with the 
Administration's current or future plans; 
or (3) they constitute an exceptional or 
emergency circumstance. The Catalog of 
Federal Domestic Assistance reference 
for Special Emphasis programs is 16.541. 
This announcement indirectly affects 
research, standards, statistics and 
training p funded by the 
National Institute for Juvenile Justice 
and Delinquency Prevention, catalog 
reference number 16.542, and OJJDP 
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Technical Assistance efforts, catalog 
reference number 16.541. 

This announcement does not require a 
Regulatory Impact Analysis under 
Section 3d of Executive Order 12291, or 
a regulatory flexibility analysis under 
the Regulatory Flexibility Act, 5 U.S.C. 
Section 601 et seg. 


EFFECTIVE DATE: June 25, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Charles A. Lauer, Acting Administr~tor, 
Office of Juvenile Justice and 
Delinquency Prevention; Telephone: 
202/724-7751. 


SUPPLEMENTARY INFORMATION: The 
Office of Juvenile Justice and 
Delinquency Prevention is established 
by Title II of the Juvenile Justice and 
Delinquency Prevention Act of 1974. The 
Title II grant program consists of 
formula grants awarded to the States 
and research, training, standards, 
information, statistics and Special 
Emphasis categorical grants made 
directly to eligible recipients. 

The Office published a proposed 
regulation in the Federal Register for 
public comment on March 8, 1982. (47 FR 
9933). 

Thirty-nine advocacy groups or 
individuals familiar with advocacy 
activities suggested additional 
allocations to fulfill the final year of 
youth advocacy activities. The Office 
response allocates an additional 
$200,000 to these activities and 
preliminary negotiations and reviews 
indicate this amount coupled with other 
decisions made during review, will 
enable the program to be completed. An 
additional allocation of $500,000 was 
made to ongoing delinquency prevention 
efforts which are also in need in final 
year funds in 1982. 

Eleven cities or police and sheriffs 
departments suggested a potential 
serious and violent offenders program 
modeled after the Integrated Criminal 
Apprehension Program. Consistent with 
the policy, the Office does not have 
funds available to start substantial new 
demonstration programs. The General 
Accounting Office recently completed a 
review of the development process for 
Office demonstration programs and it is 
clear that in the light of this report and 
the needed lead time to develop and 
coordinate research, evaluation, 
technical assistance with funded 
demonstration activities, the process 
could not be completed in the balance of 
this fiscal year. The proposals have 
been referred to the National Institute 
for Juvenile and Delinquency Prevention 
for inclusion in the planning process as 
potential future demonstration efforts 
should the Office receive future funding. 
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Miscellaneous comments were 
received related to individual projects to 
policies such as non-funding of 
litigation; on new project proposals on 
legal positions; and offering suggestions 
to not cut funding. For reasons stated in 
the proposed policies, the comments 
were not accepted. 

The Administration’s budget proposal 
for Fiscal Year 1983 provides no 
additional funds for new or continuation 
grants or other Title II program activities 
currently administered by the Office of 
Juvenile Justice and Delinquency 
Prevention. Therefore, the Office does 
not anticipate that there will be 
continuation of categorical grant 

and projects, which would 
otherwise be eligible for continuation 
consideration is Fiscal Year 1983 or 
1984, from direct Federal fund sources. 

It is the intention of the Office to fulfill 
the public interest and to act in a 
manner consistent with the 
Administration's proposed budget with 
Title II Special Emphasis funds 
available for Fiscal Year 1982. To 
achieve this goal, the primary concern to 
the Office is to assure responsible 
financial accountability and 
administration of Fiscal Years 1980-1982 
funds which will continue to be 
available for obligation and expenditure 
in Fiscal Years 1982-84. Even without a 
Fiscal Year 1983 appropriation for 
categorical programs the Office will 
avoid premature grant termination 
actions (except for cause) and will 
attempt to make the maximum use of 
available funds. It is not in the best 
interest of the government to begin or 
continue projects which cannot be 
completed. Therefore, the general 
funding plan will be to forego funding of 
new activities which require long range 
multi-year funding or which do not offer 
prospects of becoming self-sufficient or 
assumed by State, local or private fund 
sources. It is in the public interest to 
complete or bring to a useable stage as 
many ongoing activities as possible. In 
Fiscal Year 1982, most of the Special 
Emphasis projects will have reached 
this stage. This general funding plan will 
be carried out as specified in this policy 
except to the extent that formal 
rescissions or deferrals of current 
._ spending authority are approved by 
Congress. 

Policy 


Continuation Grant Policy—The fund 
allocations are based largely on OJJDP’s 
interest in completing and evaluating the 
final budget period of three major 
competitive programs started in Fiscal 
Year 1980. All projects under each of 
these programs cannot be completed as 
sufficient funds are not available. 


e 


The categorical grant programs of the 
Office generally provide for a fixed term 
of activity under the “project period” 
system of award. Under this system, 
grant activities are approved for a fixed 
“project period” constituting the entire 
activity of the grant and are funded by 
separate awards under shorter “budget 
periods.” The major Special Emphasis 
programs stated for refunding of an 
additional budget period within an 
existing project.period in Fiscal Year 
1982 are the “New Pride”, “Alternative 
Education” and “Youth Advocacy” 
Programs. Much smaller amounts may 
need to be allocated to finish activities 
relating to the “Restitution” Program, 
which received a final major fund 
allocation in Fiscal Year 1981 or the 
Violent Offender Program, which is 
ongoing but does not require major 
funding from Fiscal Year 1982 sources. 
The final budget period for the three 
major programs will be funded to the 
maximum extent funds are allocated 
and available for these commitments. 
Because of reduced funding and the 
existence of more projects than are 
necessary to demonstrate and evaluate 
the program concepts in Alternative 
Education, New Pride and Youth 
Advocacy, all eligible project or project 
activities may not be eligible to receive 
continuation funds. F 

Miscellaneous Special Emphasis grant 
projects awarded outside of or prior to 
the adoption of the project period 
system will generally not be considered 
for continuation funding. This restriction 
is necessary because competitive 


project period continuations have a 


higher funding priority and adequate 
Fiscal Year 1982 continuation funds are 
not available for refunding all projects 
that were competitively awarded under 
the project period system. 
Fiscal Year 1982 Grant Policy 

The Administration has proposed in 
its Fiscal Year 1983 budget that no funds 
be made available for programs of the 
Juvenile Justice and Delinquency 
Prevention Act. The current status of the 


Special Emphasis program is such that 


three major program efforts were to be 
largely completed with 1982 funds. 
These were not slated to receive Fiscal 
Year 1983 funding. These three 
programs, along with programs 
completed in prior years, have covered 
most of the Special Emphasis program 
categories authorized by Section 224(a) 
of the Act. 

The 1980 Amendments to the Act 
provide an impetus to programs 
impacting youth who commit serious 
and violent crimes. The Attorney 
General's Violent Crime Task Force has 
provided policy recommendations which 
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suggest at most, an appropriate Federal 
funding role that would only include 
justice programs for applied research, 
training, or national data gathering (for 
example, see Violent Crime Task Force 
recommendations numbers 44, 46, 53, 
and 61). 

The priorities for new categorical 
juvenile justice grant activities will be 
consistent with the above factors. The 
Office will provide no support for new 
large scale competitive categorical 
demonstration programs from 1982 
funds 

In the applied research area, the 
National Institute for Juvenile Justice 
and Delinquency Prevention intends to 
complete existing research and structure 
and fund at least three new research 
efforts relating to serious and violent 
juveniles in those areas where 
practitioners have identified greatest 
need and potential for assistance in 
fulfilling their constitutional duties. 
These projects will be structured in 
phases so that one year of funding can 
produce responsible and useable results. 

In the training field, the Office intends 
to allocate funds so that existing 
professional training organizations can 
modify their base curriculum or add 
speciality courses to provide training to 
juvenile judges, prosecuters, police 
officers, correction officers, youth 
service workers, and program managers 
focus on system handling of serious or 
violent offenders, juvenile gangs, 
juvenile narcotics problems, and 
strategies for the use of alternatives. 
These efforts will be established in such 
a way that the training structure and 
curriculum will remain available to 
State and local government professional 
personnel after 1982 without a need for 
substantial Federal funding of ongoing 
operating costs. 


Program Allocations Levels 


The allocation of Special Emphasis 
funds is based on six major factors. The 
appropriation has been reduced from 
last year’s funding level by 33%. This 
reduction does not take into 
consideration any inflation factor or the 
past funding policies of the agency. For 
the past five years the Special Emphasis 
program has had an appropriation of $21 
million annually. During the past two 
years the Special Emphasis 
appropriation has been utilized to start 
activities at a greater rate than the 
actual $21 million appropriation. Each 
year the Office has had “no year” funds 
and has awarded and started programs 
on the basis of stable or greater 
expected future appropriation levels. 
Consequently, future plans were based 
on more recent legislative changes or 
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administration policies and provided for 
new activities and continuation of 
ongoing activities in a manner which 
crossed fiscal year boundaries. 

Three major program efforts are due 
for continuation funding in Fiscal Year 
1982. The past awards under these 
grants were governed by a reference to 
policies set out in OJARS Manual 
7100.1B, Paragraph 95 which included, 
among other things, a reference to 
termination “where anticipated 
continuation funds become 
unavailable.” Funds are not available to 
meet all identified priorities and fund 
every expected application. 

The Administration's priorities and 
the 1980 Amendments to the Act 
emphasize that the Office should give 
primary attention to the most pressing 
violent crime problems from both a 
national and local perspective. Control 
of violent juvenile crime is a 
responsibility of State and local 
officials. The Administration has 
consistently stated that funding of large 
numbers of federally selected 
categorical grants slated to deliver 
assistance in a functional area in which 
the Federal government has little or no 
operational responsibility is not an 
appropriate Federal function. However, 
individual states and local governments 
cannot always develop specialized 
training programs in the most 
economical manner. Federal funds can 
develop programs so that they are 
available to the State and local criminal 
justice personnel from all States. In a 
like manner, research and 
demonstration efforts conducted by one 
governmental level are more economical 
and consistent with a National 
government function. Development of 
juvenile justice training capacities of 
existing facilities is consistent with this 
role and with Sections 224(a)(1) and 244. 

The demonstration aspects of Youth 
Advocacy and Alternative Eductaion 
programs can be continued with fewer 
project to demonstrate and evaluate the 
concepts involved. Ordinarily, six or 
eight projects are sufficient to complete 
the Federal research and demonstration 
interest. The Administrtion’s policies 
reflect the non-involvement or Federal 
interference with State and local elected 
officials’ performance of their 
constitutional functions. To the extent 
that Federal grants interfere with State 
and local activities and use Federal 
funds to accomplish their objectives, 
these activities should be reduced. 

The Youth Advocacy program will be 
continued at the minimum level which 
will permit the orderly completion of the 
demonstration and evaluation aspects of 
the program concept. 


New Pride projects which deal with 
serious offenders, scheduled for 
refunding early this year, have already 
been reduced by the elimination of three 
of the ten active demonstration efforts 
by mutual agreement and by additional 
economies consistent with this policy. 

Initial Alternative Education grants 
were supported with $3,000,000 of DOL 
funds, as well as Juvenile Justice funds. 
DOL will be unable to allocate any 
funds for completion of these programs. 
Rather than cut this program 
proportionately, we have allocated 
funds to this area consistent with this 
overall policy. 

Public safety emergencies and legal 
contingencies related to prior 
competitive programs (including 
approximately $200,000 for completing 
existing Violent Offender, Restitution or 
other programs in Fiscal Year 1982) have 
been allocated minimum funds 
necessary to provide for these areas. 


New Pride Criteria 


New Pride programs were eligible for 
refunding early this Fiscal Year. A 
complete review of each project was 
conducted in November, 1981. Three of 
the existing projects were terminated on 
the basis of clientele related data 
reflecting program’s inadequacies. The 
remaining projects were subject to 
negotiated reductions. Consequently, no 
additional criteria are needed. 


Criteria for Selection of Advocacy 
Projects for Third Year Funding 


Projects are rated on their 
performance during the previous grant 
period using the following criteria. 
Projects receiving the highest ratings 
will be funded up to the available funds 
allocated for this Program, at not less 
than a 33% reduction. 

1. The extent to which the project has 
met the stated milestones during the 
previous project period, as outlined in 
the last revised workplan. (100 points) 

2. The level and quality of cooperation 
and nonconfrontational impact the 
project has had upon the policies, 
practices, statutes and procedures of the 
system(s) identified by the project as 
outlined in b(4) of the Program 
Guideline, and in the grant application. 
(100 points) 

3. The extent to which the project(s) 
activities and related objectices have 
impacted significant numbers of youth. 
(100 points) 

4. The level and quality of youth 
involvement in the project. (100 points) 

5. The extent to which the project has 
demonstrated community support, and 
is viewed as making a beneficial 
contribution to the welfare of youth. (100 
points) 
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6. The quality of overall project 
management during the previous grant 
period, i.e., fiscal and programmatic. (50 
points) 

7. The extent to which the project has 
met stated grant terms and conditions, 
i.e., timely submission of fiscal and 
progress reports, response to audit and 
management inquiries, resolution of 
special conditions. (100 points) 

8. The extent to which the project has 
provided timely and quality response in 
order to fulfill the evaluation 
requirements. (100 points) 

Projects will also be rated on the 
quality and potential impact of their 
third year program design which will 
determine the ranking for third-year 
funding. Only those projects rated 
sufficiently high on past performance 
will be rated on their third year program 
design. 

1. The extent to which the workplan 
and milestones projected for the third 
year have potential of achieving the 
stated objectives. (Potential will be 
assessed within the context of 
effectiveness of methodology used in the 
first two project years. (100 points) 

2. The extent to which work now in 
process has potential for impacting 
significant numbers of youth. (100 
points) 

3. The extent to which the project 
demonstrates continued community 
support through anticipated 
participation and resources from 
varioius community sectors (e.g., 
governmental, business, industry, civic 
and neighborhood groups and 
organizations). (100 points) 

4. The level and quality of youth 
involvement planned for the third year. 
(100 points) 

5. The extent to which the project is 
cost effective. (100 points) 


Criteria for Submission of Requests for 
Third Year Funding for the Prevention of 
Delinquency Through Alternative 
Education Projects 


Projects are rated on their 
performance during the previous grant 
period using the following criteria. 
Projects receiving the highest ratings 
will be funded up to the available funds 
allocated for the Program, at not less 
than a 33% reduction. 

1. The extent to which the project has 
met the stated milestones during the 
previous project period, as outlined in 
the last approved workplan. (100 points) 

2. The extent to which the project has 
met client flow as outlined in the grant 
application. (100 points) 

3. The extent to which the project has 
contributed to the adoption and 
modification of school policies, 
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procedures and practices consistent 
with project goals. (100 points) 

4. The quality of overall project 
management during the previous grant 
period, i.e., fiscal and programmatic. (75 
points) 

5. The extent to which the project has 
met stated grant terms and conditions, 
i.e., timely submission of fiscal and 
progress reports, response to audit and 
management inquiries, and resolution of 
special conditions. (75 points) 

6. The level and quality of the 
involvement of youth in the 
implementation of the project. (100 
points) 

7. The extent to which policy changes 
have or will affect significant numbers 
of youth, i.e., classroom, single school, 
cluster of schools, schools, school 
districts and school systems. (100 
points) 

8. The extent to which the project _ 
design is evaluable. (100 points) 

9. The extent to which the project has 
provided timely and quality response.in 
order to fulfill the evaluation 
requirements. (100 points) 

Projects are also rated on the quality 
and potential impact of their third year 
program design which will determine 
the ranking for third-year funding. Only 
those projects rated sufficiently high on 

past performance will be rated on their 
third year program design. 

1. The extent to which work in 
process has potential for impacting 
significant numbers of youth. (100 
points) 

2. The extent to which the project 
model demonstrates continued support 
through anticipated participation and 
resources from the school system. (100 
points) 

3. The extent to which activities 
projected for the third year have 
potential of achieving stated objectives 
and bringing the project to successful 
conclusion at the end of the third year. 
Potential will be assessed within the 
context of effectiveness of methodology 
used in first two years. (100 points) 

4. The level and quality of youth 
involvement planned for the third year. 
(100 points) 

5. The extent to which the project is 
cost effective. (100 points) 

6. The extent to which the evaluation 
design is being implemented and 
evaluation requirements are being met. 
(100 points) 


Technical Assistance Functions 


OJJDP Technical Assistance activities 
for Fiscal Year 1982 consists of five of 
eight projects begun in past years at a 
reduced level of funding of $2.028 
million (from 3.0 million). Major 
activities consist of the technical 


assistance effort for the “Serious and 
Violent Offender Initiative,” including 
treatment and prevention, two national 
efforts in the area of system 
improvement and jail removal, and one 
national technical assistance effort 
dealing with Alternative Responses to 
and for the system regarding serious 
delinquent behavior. Technical 
assistance activities will give priority to 
serious and violent offender initiatives 
of State and local government and the 
existing statutory priorities of 
deinstitutionalization, separation and 
jail removal. 


“No Cost” Extensions 


No categorical grantee has a right to a 
“no cost” extension beyond the initial 
scheduled termination date of a grant. 
With the expected reduction of Office 
staff and available support activities, it 
is the policy of the Office that “no cost” 
extensions will not normally be granted. 
However, for good cause, the Office will 
consider “no cost” extensions on a case- 
by-case basis. Good cause will include 
the reduction of continuation awards, 
the potential for cost assumption by 
other fund sources, or the completion of 
activities so that cost assumption can be 
given consideration by State budget 
offices, State legislatures, or other 
potential continuation fund sources. 


Establishment of Competitive Policy for 
Existing Projects 


New Pride, Alternative Education and 
Youth Advocacy were initially funded 
as competitive programs. Each has 
evaluation potential and each has a 
design which was structured to yield 
results for potential future consideration 
by other State, local or private activities. 

To fulfill Congressional expectations — 
of Section 224(a) and to complete and 
yield as much knowledge of possible 
from past investments in these 
programs, the Office will competitively 
select the best projects, fund them to the 
extent that funds are available, and 
evaluate the results. 

Competitive criteria related to 
performance and evaluation are 
established so that OJJDP can determine 
if further funding is warranted. Existing 
projects will receive written notice of 
application submission dates and 
criteria the Office will utilize to select 
the best projects. Some projects not 
selected for funding due to fund 
limitations may be contacted so that 
specific project activities may be 
completed or partial funding, as required 
to meet overall evaluation needs, can be 
negotiated. Projects not selected for 
continuation will be eligible for no-cost 
extensions to provide for a more orderly 


? 
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termination or transfer to other fund 
sources. 


Special Emphasis Fund Allocations 


Assuming that final appropriation 
action is consistent with the Continuing 
Resolution, the Special Emphasis 
appropriation for Fiscal Year 1982 will 
be $14,365,000. Of this figure, allocations 
reflecting 1982 priorities are set as 
follows: 


Section 224(e) statutory Territories Allocation 
in accord with 


Research and Related Activities of the 
National Institute for Juvenile Justice 
and Delinquency Prevention 


Research and program development 
activities for Fiscal Year 1982 an 
appropriation of $7.4 million and will 
consist of continuations of fifteen 
projects begun in past years at a 
reduced level of funding ranging to 33%. 
Twenty projects have or will be ending 
and will not receive 1982 funds. 
Evaluations of four major Special 
Emphasis programs are expected to be 
continued primarily from Special 
Emphasis funds in order to complete the 
analysis of the impact of these 
approaches for preventing and 
controlling delinquency. These include 
Restitution, Replication of Project New 
Pride, Alternative Education and 
Youth Advocacy. The Law Related 
Education Program will be continued 
from Institute fund sources. Seven 
research and research and development 
projects are expected to be continued, 
including studies of the development of 
delinquent careers, research on 
alternative programs for juvenile 
offenders, and projects focused on 
prevention of juvenile delinquency. In 
addition, three national data collection 
projects are scheduled for continuation. 
These include national juvenile court 
statistics, national data on children in 
custody, and the development of 
automated juvenile justice information 
systems. Activities designed to assist 
State or local government in 
consideration of juvenile justice 
standards will be continued and 
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modified to include State and local 
based projects. 

Primary emphasis will be placed on 
expanding the program of research and 
development on serious and violent 
juvenile crime. Projects begun in 
previous years which focus on 
monitoring the extent of juvenile 
involvement in serious and violent 
crime, prevention of serious and violent 
juvenile crime, and the development of 
alternative programs for serious and 
violent juvenile offenders will be 
continued. In addition, several new 
projects are planned to expand efforts in 
four areas: (1) chronic juvenile offender, 
(2) improvement of violence prediction 
capabilities, (3) juvenile justice system 
response, and (4) programs designed to 
ensure swift and certain prosecution 
and punishment of serious and violent 
juvenile offenders. These will include 
studies designed to identify 
characteristics of the chronic juvenile 
offender and factors related to the 
initiation and continuation of serious 
delinquent and criminal careers; 
research on the effects of juvenile 
criminal court processing of serious and 
violent juvenile offenders, and the 
development and testing of programs to 
improve the efficiency and effectiveness 
of juvenile justice system prosecution 
and treatment of these offenders. 


Specific Fund Use Limitations 


All existing OJJDP categorical grants 
were reviewed during the past budget 
period in an attempt to identify areas for 
potential savings. Funding for direct 
program activities or services to 
juveniles were discussed. Through 
negotiations with grantees, the Office 
attempted to focus expense reductions 
on travel, newsletters, outside training, 
conference attendance and cluster 
meetings. As potential areas for further 
cost savings in Fiscal Year 1982, the 
Office will reveiw all budgets to 
minimize these types of expenditures. 
Project activities which have not met 
goals will not be refunded. No more than 
one cluster meeting will be approved. 
Neither professional development 
conference attendance no outside 
general purpose training will be 
approved unless they are clearly related 
to the performance of grant functions. 

Finally, the Office will not approve 
budgeted costs for any new litigation 
expenses on behalf of private parties or 
for suits against State and local 
governmental units. Litigation funded 
from appropriated Federal funds raises 
a strong potential for intergovernmental 
conflict. Federal Juvenile Justice grant 
funds will not be used to pursue law 
suits or other confrontation activities 
against Federal, State or local 


governments. In any event, litigation 
which would start in Fiscal Year 1982 
could not be completed before the 
termination of any existing grants. 
New Training Activities 

The findings and delcaration of 
purpose clause of the Juvenile Justice 
Act was amended in 1980 to reflect 
congressional and public concern with 
the small but troublesome subset of the 
youth population who commit a 
disproportionate share of serious and 
violent crimes. Research results over the 
past few years have confirmed this fact 
and partially identified characteristic of 
this group. Other amendments to the Act 
directed the Office to give more 
attention to these juvenile offenders. 

The Attorney General’s Task Force on 
Violent Crime recommendations 
concerning the Federal Government's 
role in dealing with violent offenders 
focused on the potential for the Federal 
Government to address the training 
needs of State and local governments’ 
criminal justice officials. The Office has 
explored possibilities with existing 
training facilities and organizations and 
identified the need for training of State 
and local officials related to both basic 
and specialized juvenile justice 
functions. 

In the past, resources allocated to 
training efforts have been limited to the 
areas of law-related education, judicial 
training, and alternative programs. 
These efforts will be continued and 
additional funding allocated to 
objectives related to the juvenile justice 
system’s ability to handle serious, 
violent and chronic juvenile offenders 


-more efficiently and fairly; to increase 


the system's ability to more effectively 
prevent, treat, and control violent 
juvenile behavior; and to provide the 
knowledge of effective alternatives or 
the possibilities available to the juvenile 
justice system so that scarce resources 
may be more effectively allocated in the 
most appropriate way to each type of 
juvenile offender. 

In addition to basic judical training 
already provided, specialty courses will 
be added to the existing curriculum of 
the National Council on Juvenile and 
Family Court Judges. These 
modifications in additional courses may 
include training in such areas as 
sentencing and decisionmaking, 
classification, detention criteria, record 
confidentiality, restitution or victim 
compensation, use of probation, 
understanding gangs and the violent 
offender, use of information systems, 
and basic understanding of the results of 
research and national data gathering 
efforts relating to serious, violent and . 
chronic juvenile offenders. 
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Community-based or youth service 
training programs will be developed 
related to alternatives for the serious, 
violent and chronic juvenile offender. 
The National Youth Work Alliance and 
other organizations, as necessary, will 
be asked to participate in cooperative 
efforts to establish and design such 
curricula. 


For State and local law enforcement 
officials, the Office plans to enter into 
interagency agreements with the 
Treasury Department to provide for 
courses and curricula at the Glenco 
Training Center for specialized training 
relating to serious, violent and chronic 
juvenile offenders. These components 
would include, but not be limited to, the 
police decisionmaking process, 
interagency relationships, police 
executive training, juvenile gang and 
group activities, and investigations of 
school crimes, including drug 
enforcement and weapons control. 


The Office will explore possibilities 
for the development of prosecutor 
training programs with the National 
College of District Attorneys in 
conjunction with the National District 
Attorneys Association to provide 
training for State and local prosecutors 
functioning primarily in juvenile courts. 
The training would include such areas 
as priority prosecution, the role of the 
prosecutor and defense attorneys, 
prosecution of group or gang members, 
evidence presentation, confidentiality of 
records, and transfer of jurisdiction. 


The Office will expiore possible 
cooperative agreements with the 
American Correctional Association and 
interagency agreements with the 
National Institute of Corrections’ and 
their National Corrections Academy for 
the purpose of conducting management 
training for Juvenile corrections 
administrators in both formal and 
alternative systems. In addition to 
general management training, 
rehabilitation models for hardcore 
juvenile offenders will be developed. 
The training might include techniques 
and methods of conducting additional 
vocational and on-the-job training 
programs and emphasize the 
reintegration of serious, violent and 
chronic juvenile offenders. 


Charles A. Lauer, 

Acting Administrator, Office of Juvenile 
Justice and Delinquency Prevention. 

[FR Doc. 82-17271 Filed 6-24-82; 8:45 am] 

BILLING CODE 4410-18-M 
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DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221(a) of the Act. 


Petitioner Union/workers or former workers of— 


(USWA). 
Big Mountain Coal, inc. (UMWA) 
Bluestone Coal Corp., Keystone Strip Mine (UMWA).. 
Canton Malleable Iron Co. (USWA). 


Phelps Dodge Corp., New Comelis Branch (USWA)... 
Quote Me, inc. (ILGWU) 


(USWA). 
Republic Steel Corp., Union Drawn Div. Pit #2 
(USWA). 


Republic Stee! Corp., Enduro Div. (USWA) 


[FR Doc. 82-17262 Filed 6-24-82; 8:45 am] 
BILLING CODE 4510-20-M 


The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance-under Title II, , 
Chapter 2, of the Act. ‘The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than July 5, 1982. 
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Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than July 5, 1982. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training - 
Administration, U.S. Department of, 


’ Labor, 601 D Street NW., Washington, 


D.C. 20213. 

Signed at Washington, D.C. this 21st day of 
June 1982. 
Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 
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Office of international Affairs 


Steering Subcommittee of the Labor 
Advisory Committee for Trade 
Negotiatons and Trade Policy; Meeting 

Pursuant to the provisions of the 

Federal Advisory Committee Act (Pub. 
L. 92-463 as amended), notice is hereby 
_ given of a meeting of the Steering 

Subcommittee of the Labor Advisory 

Committee for Trade Negotiations and 

_Trade Policy. 

Date, time and place: July 13, 1982, 9:30 a.m. 
N3437 A & B, Frances Perkins, Department 
of Labor Building, 200 Constitution Avenue, 
N.W., Washington, D.C. 20210. 

: To discuss trade negotiations and 
trade policy of the United States. 

This meeting will be closed under the 
authority of Section 10(d) of the Federal 
Advisory Committee Act. The Committee will 
hear and discuss sensitive and confidential 
matters concerning U.S. trade negotiations 
and trade policy. 

FOR FURTHER INFORMATION CONTACT: 

Joseph S. Papovich Executive Secretary, 

Labor Advisory Committee, Phone: (202) 

523-6171. 

Signed at Washington, D.C. this 19th day of 
May 1982. 

Robert W. Searby, 

Deputy Under Secretary, International 

Affairs. 

June 17, 1982. 

[FR Doc. 82-17256 Filed 6-24-82; 8:45 am] 

BILLING CODE 4510-26-M 


Mine Safety and Health Administration 
[Docket No. M-82-25-M] 


Aluminum Co. of America; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Aluminum Company of America, 1501 
Alcoa Building, Pittsburgh, Pennsylvania 
15219 has filed a petition to modify the 
application of 30 CFR 55.427 (self- 
propelled mobile equipment; fire 
extinguishers) to its Bayer Alumina 
Plant (I.D. No. 41-00320) located in 
Calhoun County, Texas. The petition is 
filed under Section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that whenever self- 
propelled mobile equipment is used, 
such equipment be provided with a 
suitable fire extinguisher readily 
accessible to the equipment operator. 

2. Petitioner states that vehicles are 
provided with an extinguisher if the unit 
is used in, around or near operations 
which have more than a minimal 
potential to cause fire. However, 


' petitioner states that in the event of a 


fire on the equipment, the use of an ~ 
extinguisher would expose the 
equipment operator to hazardous 
conditions and potential serious injury 
from the fire. 

3. As an alternative method, petitioner 
proposes that, in the event of an 
equipment fire, the employee will leave 
the machine immediately, call the fire 
brigade, and attempt to extinguish the 
fire only if this can be done in a safe 
manner. All employees are trained in 
the use of fire extinguishers annually. 

4. The fire brigade has forty-two 
trained and qualified members and is 
equipped with a pumper fire truck with 
a 30-gallon capacity foam system, a 
smaller truck and a high expansion foam 
generator mounted on a trailer. 

5. Petitioner states that the alternative 
method outlined above will provide the 
same degree of safety for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These - 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before July 
26, 1982. Copies of the petition are 
available for inspection at that address. 


Date: June 18, 1982. 
Patricia W. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 
[FR Doc. 82-17258 Filed 6-24-82; 6:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-82-61-C] 


Buffalo Mining Company, P.O. Box 
429, Lyburn, West Virginia 25632 has 
filed a petition to modify the application 
of 30 CFR 75.1710 (cabs or canopies) to 
its NO. 5-A Mine (I.D. No. 46-01377) 
located in Logan County, West Virginia. 
The petition is filed under Section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine’s electric face 
equipment. 

2. The coal seam ranges in height from 
41 to 46 inches, with undulations in the 
top and bottom. 


3. Petitioner states that the 
installation of cabs or canopies on the 
mine’s electric face equipment would 
result in a diminution of safety for the 
miners affected because the canopies 
could strike and dislodge the roof 
support system. The canopies also 
restrict the equipment operator's 
visibility and the cramped compartment 
contributes to operator fatigue, 
increasing the chances for an accident. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These . 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or béfore July 
26, 1982. Copies of the petition are 
available for inspection at that address. 


Date: June 18, 1982. 
Patricia W. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 
[FR Doc. 82-17259 Filed 6-24-82; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-82-57-Cj 


Sandy Fork Mining Company, Inc., 
Route 4, Box 30, Beverly, Kentucky 40913 
has filed a petition to modify the 
application of 30 CFR 77.1605(K) (berms 
or guards) to its No. 7 Mine (LD. No. 15- 
12493) located in Leslie County, 
Kentucky. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that berms or guards be 
provided on the outer bank of elevated 
roadways. 

2. Petitioner states that installation of 
berms on the outer bank of the roadway 
would result in a diminution of safety 
for the miners affected because: 

a. Berms would prevent proper 
maintenance of the roads, preventing 
the removal of snow and ice from the 
roadways, causing the road surface to 
deteriorate; and 

b. Run-off water would channel down 
the roadway, washing gravel and dirt 
from the road into settling and silt 
ponds. 





3. As an alternative method, petitioner 
proposes that: 

a. All equipment operators will be 
trained in the use of haulage equipment 
and the safety of vehicles on haulage 
roads; 

_ b. All haulage equipment will have 
original manufacturer's brakes, engine 
or Jacob brakes and an emergency 
(parking) braking system; 

c. Roadway surfaces will be kept free 
of debris, excessive water, snow and 
ice, and maintained as free as 
practicable of small ditches (washboard 
effects); 

d. Warning and stop signs will be 
placed at appropriate points along the 
roadway, at intersections, and at 
designated passing points, 

e. A traffic system will be instituted, 
requiring that loaded trucks have the 
right cf way on the highway side of 
roads, regardless of their direction of 
travel; and” 

f. Adequate supplies of crushed stone 
or other suitable material will be stored 
at strategic locations along the haulage 
roads for use when road surfaces 
become slippery. 

4. Petitioner states that the alternative 
method and safeguards proposed above 
will provide the same degree of safety 
for the miners affected as that afforded 
by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before July 
26, 1982. Copies of the petition are 
available for inspection at the address. 


Date: June 18, 1982. 
Patricia W. Silvey, 
Acting Director, Office of Standards, 
Regulations and Variances. 
[FR Doc. 82-17260 Filed 6-24-82; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-82-55-C] 


Sahara Coal Co., Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Sahara Coal Company, Inc., 
Harrisburg, Illinois 62946 has filed a 
petition to modify the application of 30 
CFR 75.503 (permissible electric face 
equipment; maintenance) to its Mine No. 
7 (I.D. No. 11-02770), Mine No. 20 (I.D. 
No. 11-00766), Mine No. 21 (I.D. No. 11- 
00784) and Mine No. 22 (I.D. No. 11- 


02684), all located in Saline County, 
Illinois. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the use of a 
locked padlock to secure screw caps in 
place on plugs of a battery-operated 
S & S scoop tractor. 

2. Petitioner states that there is an 
element of danger in having plugs 
locked together in the event of a short 
circuit or a fire occurring in the scoop’s 
electrical components. 

3. As an alternate method, petitioner 
proposes that a threaded bolt device be 
used in lieu of a padlock. This device 
will prevent loosening of the threaded 
ring and will serve the same purpose as 
a padlock; it could not fall out of place 
and could be removed quickly in the 
event of an emergency. 

4. Petitioner states that the proposed 
alternative method will provide the 
same degree of safety for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before July 
26, 1982. Copies of the petition are 
available for inspection at that address. 

Dated: June 18, 1982. 

Patricia W. Silvey, 

Acting Director, Office of Standards, 
Regulations and Variances. 

[FR Doc. 82-17261 Filed 6-24-82; 8:45 am] 
BILLING CODE 4510-43-M 


Office of Pension and Welfare Benefit 
Programs 


[Application No. D-3266] 


Bonacker & Leigh, Inc., Proposed ; 
Exemption for Certain Transactions; 
Profit Sharing Plan Located in Miami, 
Florida 


AGENCY: Pension and Welfare Benefit 
Programs Office, Labor. 


ACTION: Notice of proposed exemption. 


SUMMARY: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
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Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the proposed loan of $300,000 by 
the Bonacker & Leigh, Inc. Profit Sharing 
Plan (the Plan) to Bonacker & Leigh, Inc. 
(the Employer), a party in interest with 
respect to the Plan. The proposed 
exemption, if granted, would affect the 
participants and beneficiaries of the 
Plan and the Employer. 


DATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before August 4, 
1982. 


aAppress: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216, Attention: Application No. 
D-3266. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216. 


FOR FURTHER INFORMATION CONTACT: 
Alan H. Levitas of the Department, 
telephone (202) 523-8971. (This is not a 
toll-free number). 


SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a) and 406 (b)(1) and (b)(2) 
of the Act and from the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (A) through (E) of the Code. 
The proposed exemption was requested 
in an application filed by the Employer, 
pursuant to section 408(a) of the Act and 
section 4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 


Summary of Facts and Representations 


The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 
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1. The Plan is a defined contribution 
profit sharing plan, with approximately 
140 participants and total assets of 
approximately $1,798,675 as of 
December 31, 1981. The Plan 
Administrator is Mr. Harry Goyen and 
the Plan’s Investment Manager is the 
Investment Counsel Company 
(Investment). 

2. The Employer has operated a 
brokerage business in Miami, Florida 
since 1922. The Employer rents office 
space on a month-to-month basis. In 
February 1981, the Employer was 
informed by its landlord that the 
building housing the Employer's 
operations was to be sold. The new 
owner desired immediate occupancy of 
the building; however, a new lease was 
executed permitting the Employer to 
continue occupying the building until 
July 31, 1982. The new lease contains a 
$1,000 per day penalty if the building is 
not vacated by July 31, 1982. 

3. As a result, the Employer purchased 
a parcel of land for $351,000 and 
engaged a contractor to construct a 
21,000 square foot office building on the 
site at an estimated cost of $1,300,000. 
These capital investments, primarily the 
cash outlay to close the land purchase, 
would adversely affect the Employer's 
cash position and its ability to make a 
contribution to the Plan. 

4. The Employer proposes to borrow 
$300,000 from the Plan. The proposed 
loan will be for a ten year term, with 
monthly payments of principal and 
interest of $4,406.10 based on a 15 year 
amortization schedule. The entire 
remaining balance of $185,593.29 plus 
one month's accrued interest will be due 
with the final payment. The loan will 
bear interest at the rate of 16% per 
annum. The loan represents less than 
17% of the Plan’s assets. 

5. The loan will be secured by a one 
year irrevocable letter of credit (the 
Letter of Credit) issued by Commercial 
Bank & Trust Company (Commercial). 
The Letter of Credit will be in the 
amount of $305,000, which will cover the 
outstanding loan balance plus 40 days 
interest, the maximum principal and 
interest that would be due in the event 
of default. The Letter of Credit will be 
renewable annually unless Commercial 
gives Investment written notice thirty 
days prior to any renewal date that it 
will not be re-extended. In the event the 
Letter of Credit is not re-extended and 
the Employer cannot acquire an equally 
suitable letter of credit within 10 days of 
being notified of such non-renewal, or if 
the Employer fails to make full payment 
of principal and interest within such 10 
day period, Investment shall draw on 
the Letter of Credit for the full balance 
due plus interest. In any event, 


Investment will be authorized to draw 
on the Letter of Credit if the Employer 
should fail to make any of the scheduled 
payments under the loan within 10 days 
of the payment due date. 

6. The applicant represents that 
Investment is an independent fiduciary 
with respect to the Plan and has no 
relationship with the Employer other 
than as investment manager of the Plan. 
Investment has examined the terms of 
the proposed loan and has determined 
that such a loan is appropriate and 
suitable for the Plan. Investment 
represents that this loan is consistent 
with the Plan’s investment objectives of 
conservation of principal plus 
reasonable return in keeping with 
prudent investment practices. 
Investment will monitor the transaction 
from its inception to its conclusion and 
will handle any follow-up actions 
necessary to protect the interests of the 
Plan’s participants and beneficiaries in 
the event of default on the loan 
agreement. Investment will review and 
modify, if required, the terms of the 
transaction at the time of execution to 
assure that, in view of current market 
conditions, this transaction is in the best 
interest of Plan participants and 
beneficiaries. 

7. In summary, the applicant 
represents that the proposed loan will 
satisfy the criteria of section 408(a) of 
the Act because: 

(a) The loan terms and conditions will 
be monitored by Investment; 

(b) The loan will be secured by a 
Letter of Credit from Commercial, which 
can be called if Commercial notifies 
Investment of its intent not to renew or 
if the Employer defaults on the loan 
payments; and 

(c) Investment, as independent 
fiduciary to the Plan, has determined 
that the transaction is appropriate for 
the Plan and in the best interests of the 
Plan's participants and beneficiaries. 


Notice To Interested Persons 


Within ten days after the notice of 
pendency is published in the Federal 
Register notice will be given to all Plan 
participants and beneficiaries by mail. 
Such notice shall include a copy of the 
notice of pendency of the exemption as 
proposed in the Federal Register and 
shall inform interested persons of their 
right to comment and request a hearing 
within the time period set forth in the 
notice of proposed exemption. 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
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of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404{a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401{a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408({a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 


Written Comments and Hearing 
Requests 


All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 





408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28, 1975). If the 
exemption is granted, the restrictions of 
section 406(a) and 406 (b}{1) and (b)(2) 
of the Act and the sanctions resu:ting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to the proposed loan of 
$300,000 by the Plan to the Employer, 
based on the terms and conditions set 
forth above, provided that the terms of 
the transaction are not less favorable to 
the Plan than those obtainable in an 
arm’s length transaction with an 
unrelated party at the time of 
consummation of the transaction. 

The proposed exemption, if granted, 
will be subject to the express condition 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed At Washington, D.C., this 21st day 
of June 1982. 

Alan D. Lebowitz, 

Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Labor-Management Services 
Administration, U.S. Department of Labor. 
[FR Doc. 82~-17268 Filed 6-24-82; 8:45 am] 

BILLING CODE 4510-29-M 


[Prohibited Transaction Exemption 82-101] 


Massachusetts 
(Exemption Application No. D-3166) 
AGENCY: Pension and Welfare Benefit 
Programs Office, Labor. 


ACTION: Grant of individual exemption. 


SUMMARY: This exemption permits: (1) 
The proposed loans (the Loans) of 
money for a period of five years by the 
Custom Machine, Inc. Profit Sharing 
Trust (the Plan) to the OMSOC 
Equipment Trust (OMSOC), a party in 
interest with respect to the Plan; and (2) 
the guarantee of the Loans by Custom 
Machine, Inc. (the Employer), the 
sponsor of the Plan. 

FOR FURTHER INFORMATION CONTACT: 
Richard Small of the Office of Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Room C-4526, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, D.C. 20216. 


; (202) 523-7222. (This is not a toll-free 

| number.) 
, SUPPLEMENTARY INFORMATION: On April 
| 9, 1982, notice was published in the 
' Federal Register (47 FR 15452) of the 
| pendency before the Department of 
: Labor (the Department) of a proposal to 
" grant an exemption from the restrictions 


| of section 406(a), 406(b)(1) and 406(b)(2) 


i of the Employee Retirement Income 


Security Act of 1974 (the Act) and from 
i the sanctions resulting from the 
application of section 4975 of the 


' Internal Revenue Code of 1954 (the 


Code) by reason of section 4975(c)(1) (A) 
through (E) of the Code, for the above 
described transactions. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that it has satisfied the 
notification provisions as set forth in the 
notice of pendency. No public comments 
and no requests for a hearing were 
received by the Department. The notice 
of pendency was issued and the 
exemption is being granted solely by the 
Department because, effective 
December 31, 1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, October 17, 1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 

- of the participants and beneficiaries of 
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the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 


Exemption 


In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries; and 
(c) It is protective of the rights of the 
participants and beneficiaries of the 

Plan. 

Accordingly, the restrictions of 
section 406(a), 406(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply: 
(1) For a period of five years to the 
Loans by the Plan to OMSOC provided 
that the terms and conditions of such 
Loans are at least as favorable to the 
Plan as those which the Plan could 
receive in similar transactions with an 
unrelated party; and (2) to the guarantee 
of the Loans by the Employer. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transactions to be consummated 
pursuant to this exemption. 
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Signed at Washington, D.C., this 2ist day 
of June 1982. 
Alan D. Lebowitz, 
Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Labor-Management Services 
Administration, U.S. Department of Labor. 
[FR Doc. 82-17267 Filed 6-24-82; 8:45 am] 
BILLING CODE 4510-29-M 


[Prohibited Transaction Exemption 82-104] 


Exemption From the Prohibitions for 
Certain Transactions Involving 
International Union of Electrical Radio 
and Machine Workers, AFL-CIO 
Pension Fund Located in Bloomfield, 
New Jersey (Exemption Application 
No. D-2970) 

AGENCY: Pension and Welfare Benefit 
Programs Office. 


action: Grant of individual exemption. 


SUMMARY: This exemption will permit, 
effective January 1, 1981, the lease of 
office space (the Lease) by the 
International Union of Electrical Radio 
and Machine Workers, AFL-CIO 
Pension Fund (the Plan) to Fidelity and 
Deposit Company of Maryland 
(Fidelity), a party in interest with 
respect to the Plan. 

EFFECTIVE DATE: January 1, 1981. 

FOR FURTHER INFORMATION CONTACT: 
Mr. David Stander of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216. (202) 523-8881. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: On April 
9, 1982, notice was published in the 
Federal Register (47 FR 15444) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a) of the Employee 
Retirement Income Security Act of 1974 
(the Act) and from the sanctions 
resulting from the application of section 
4975 of the Internal Revenue Code of 
1954 (the Code) by reason of section 
4975(c)(1) (A) through (D) of the Code, 
for the above-described transaction. The 
notice set forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. The 
applicant has represented that a copy of 
the notice has been provided to 


interested persons in compliance with 
the provision of the notice of proposed 
exemption. No public comments were 

received by the Department. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31, 1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17, 1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b) of the Act and section 4975(c)(1) 
(E) and (F) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following determinations: 
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(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries; and 
(c) It is protective of the rights of the 
participants and beneficiaries of the 

Plan. 

Accordingly the restrictions of section 
406(a) of the Act and the sanctions 
resulting from the application of section - 
4975 of the Code, by reason of section 
4975(c)(1) (A) through (D) of the Code, 
shall not apply, effective January 1, 1981, 
to the Lease executed between the Plan 
and Fidelity, provided that the terms of 
the Lease were not less favorable and 
remain as favorable to the Plan as those 
obtainable in an arm’s-length 
transaction with an unrelated party. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction which is the subject of 
this exemption. 

Signed at Washington, D.C., this 22nd day 
of June 1982. 

Alan D. Lebowitz, 

Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Labor-Management Services 
Administration, U.S. Department of Labor. 
[FR Doc. 82-17270 Filed 6-24-82; 8:45 am] 

BILLING CODE 4510-29-M 


[Prohibited Transaction Exemption 82-102] 


Exemption From the Prohibitions for 
Certain Transactions | Edwin 
J. Lojeski, D.D.S., P.C. Deferred Benefit 
Pension Trust Located in Manchester, 
CT (Exemption Applications No. D- 
2954) 


AGENCY: Pension and Welfare Benefit 
Programs Office, Labor. 
Action: Grant of individual exemption. 


SUMMARY: This exemption permits the 
borrowing (the Loan) by the Edwin J. 
Lojeski, D.D.S., P.C. Deferred Benefit 
Pension Trust (the Plan) of the cash 
value of the Plan’s life insurance policy 
on the life of Edwin J. Lojeski, D.D.S., a 
Plan participant and the Plan’s trustee. 
National Life Insurance Company (Life) 
issued the policy and is the Plan 
administrator. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Sandler of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216. (202) 523-8195. (This is not a 
toll-free number.) 
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SUPPLEMENTARY INFORMATION: On 
March 5, 1982, notice was published in 
the Federal Register (47 FR 9608) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a) of the Employee 
Retirement Income Security Act of 1974 
(the Act) and from the sanctions 
resulting from the application of section 
4975 of the Internal Revenue Code of 
1954 (the Code) by reason of section 
4975(c)(1) (A) through (D) of the Code, 
for the above-described transaction. The 
notice set forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. The 
applicant has represented that a copy of 
the notice was distributed in accordance 
with requirements set forth in the 
proposed exemption. One public 
comment was received by the 
Department in which the commentator 
supported the granting of the proposed 
exemption, but requested information 
concerning two points. The 
commentator was referred to the 
Internal Revenue Service for the 
resolution of his first query which 
involved unrelated business income. 
The second question was whether the 
Department would consider granting 
similar exemptive relief for an insurance 
policy cash value loan involving a 
defined contribution plan (the Plan is a 
defined benefit plan). The Department 
will consider granting exemptive relief 
for either defined benefit or defined 
contribution plans for similar insurance 
policy loan transactions on a case by 
case basis based on the facts and 
representations contained therein. The 
notice of pendency was issued and the 
exemption is being granted solely by the 
Department because, effective 
December 31, 1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, October 17, 1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 


General Information 


The attention of interested persons is 
directed to the following: 
_ (1) The fact that a transaction is the 

subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 


plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
requirement of section 401(a) of the 
Code that a plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b) of the Act and section 4975(c)(1) 
(E) and (F) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries; and 
(c) It is protective of the rights of the 
participants and beneficiaries of the 

Plan. 

Accordingly, the restrictions of 
section 406(a) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (D) of the 
Code, shall not apply to the Loan, 
provided that the terms and conditions 
of the Loan are at least as favorable to 
the Plan as those it could obtain from an 
unrelated party. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 
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Signed at Washington, D.C., this 21st day 
of June 1982. 
Alan D. Lebowitz, 
Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Labor-Management Services 
Administration, U.S. Department of Labor. 
[FR Doc. 82-17266 Filed 6-24-82; 8:45 am] 
BILLING CODE 4510-29-M 


[Prohibited Transaction Exemption 82-100] 


Exemption From the Prohibitions for 
Certain Transactions Involving 
National Bank of Fairfax/First and 
Merchants National Bank Employee 
Benefits Trust Collective Investment 
Fund Located in Burke, Virginia 
(Exemption Application No. D-2571) 


AGENCY: Pension and Welfare Benefit 
Programs Office, Labor. 


ACTION: Grant of individual exemption. 


SUMMARY: This exemption will permit 
the proposed cash sale of mortgage 
notes and participation interests in 
mortgage notes (the Mortgages) by the 
National Bank of Fairfax Employee 
Benefits Trust Collective Investment 
Fund (the Fund) to the First & Merchants 
National Bank (First & Merchants), the 
present Fund sponsor. 


FOR FURTHER INFORMATION CONTACT: 
Mr. David Stander of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20216. (202) 523-8881. (This is not a 
toll-free number.) 


SUPPLEMENTARY INFORMATION: On April 
9, 1982, notice was published in the 
Federal Register (47 FR 15456 ) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of sections 406(a), 406(b)(1) and (b)(2) of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of sections 4975(c)(1) 
(A) through (E) of the Code, for the 
above-described transaction. The notice 
set forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
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interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
has been provided to interested persons 
in compliance with the provisions of the 
notice of proposed exemption. No public 
comments and no requests for a hearing 
were received by the Department. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31, 1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713), October 17, 1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408{a),of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 


Exemption 
In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 


Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Fund 
and of its participants and beneficiaries; 
and 

(c} It is protective of the rights of the 
participants and beneficiaries of the 
Fund. 

Accordingly the restrictions of section 
406(a), 406(b)(1) and (b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the cash sale of the Mortgages for 
their outstanding principal balances plus 
accrued interest by the Fund to First & 
Merchants, provided that this amount is 
not less than the fair market value of the 
Mortgages on the date of sale. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washington, D.C., this 2ist day 
of June 1982. 

Alan D. Lebowitz, 

Assistant Administrator for Fiduciary 

Standards, Pension and Welfare Benefit 
Labor-Management Services 

Administration, U.S. Department of Labor. 

[FR Doc. 82-17288 Filed 6-24-82; 8:45 am] 

BILLING CODE 4510-29-M 


[Prohibited Transaction Exemption 82-103] 


Exemption From the Prohibitions for 
Certain Transactions Involving 
Ophthaimic Associates Employees 
Pension Pian and the Pearistine-Salkin 
Associates 


Pension Plan 
Located in PA (Ex 
Application Nos. D-2452 and D-2453) 


AGENCY: Pension and Welfare Benefit 
Programs Office, Labor. 


ACTION: Grant of individual exemption. 


SUMMARY: This exemption permits: (1) 
The sale (the Sale) to the Ophthalmic 
Associates Employees Pension Plan (the 
Ophthalmic Plan) and the Pearlstine- 
Salkin Associates Employees Pension 
Plan (the Pearlstine Plan, collectively, 
the Plans) of an improved parcel of real 
property (the Property) by Ophthalmic 
Investors Associates (Ophthalmic 
Investors), a party in interest with 
respect to the Plans; (2) the lease (the 
lease) of the Property by the Plans to 


Pearlstine-Salkin Ophthalmic 
Associated Investors (PSO), a party in 
interest with respect to the Plans, (3) the 
satisfaction by the Plans of certain 
payment obligations of Ophthalmic 
Investors pursuant to certain 
indebtedness on the Property; and (4) an 
extension of credit by Ophthalmic 
Investors to the Plans. 


FOR FURTHER INFORMATION CONTACT: 
Louis Campagna of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216. (202) 523-8883. (This is not a 
toll-free number.) 


SUPPLEMENTARY INFORMATION: On April 
3, 1982, notice was published in the 
Federal Register (47 FR 15936) of the 
Pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a), 406(b)(1) and 406{b)(2) 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1) (A) 
through (E) of the Code, for transactions 
described in an application filed by 
Pearlstine-Salkin Associates, P.A. and 
Ophthalmic Associates, P.A., the 
sponsors of the Plans. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that it has complied 
with the requirements of notice to 
interested persons as stated in the 
notice of pendency. No public comments 
and no requests for a hearing were 
received by the Department. The notice 
of pendency was issued and the 
exemption is being granted solely by the 
Department because, effective 
December 31, 1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, October 17, 1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 





General Information - 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 


Exemption 


In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plans 
and of its participants and beneficiaries; 
and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plans. 

Accordingly, the restrictions of 
section 406(a), 406(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 


through (E) of the Code, shall not apply 
to: (1) The Sale of the Property by 
Ophthalmic Investors to the Plans for 
$900,000, provided that this price in not 
greater than the fair market value of the 
Property at the time of Sale; (2) the 
Lease of the Property by the Plans to 
PSO, provided the terms and conditions 
of the Lease are at least as favorable to 
the Plans as the Plans could obtain in a 
similar transaction with an unrelated 
party; (3) the satisfaction by the Plans of 
the certain payment obligations of 
Ophthalmic Investors pursuant to 
certain indebtedness on the Property, 
provided the terms and conditions of the 
indebtedness are at least as favorable to 
the Plans as the Plans could obtain ina 
similar transaction with an unrelated 
party; and (4) the extension of credit by 
Ophthalmic Investors to the Plans, 
provided the terms and conditions of the 
extension of credit are at least as 
favorable to the Plans as the Plans could 
obtain in a similar transaction with an 
unrelated party. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true 
and complete, and that the application 
accurately describes all material terms 
of the transactions to be consummated 
pursuant to this exemption. 

Signed at Washington, D.C., this 2ist day 
of June 1982. 

Alan D. Lebowitz, 
Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 

s, Labor-Management Services 
Administration, U.S. Department of Labor. 
[FR Doc. 82~-17265 Filed 6-24-82; 8:45 am] 
BILLING CODE 4510-29-M 


[Application No. D-3167] 


Proposed Exemption for Certain 
Transactions Involving the 
Thomasville Orthopedic Clinic, Inc. 
Pension Plan and Profit Sharing Plan 
Located in Thomasville, Georgia 


AGENCY: Pension and Welfare Benefit 
Programs Office, Labor. 


ACTION: Notice of proposed exemption. 


SUMMARY: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt: (1) Loans (the Loans), each in 
the amount of $40,000, by the 
Thomasville Orthopedic Clinic, Inc. 
Profit Sharing Plan (the Profit Sharing 
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Plan) and the Thomasville Orthopedic 
Clinic Pension Plan (the Pension Plan) 
(collectively, the Plans) to Thomasville 
Orthopedic Clinic, Inc. (the Employer); 
and (2) the guarantee of repayment of 
the Loans by Dr. John Payne (Dr. Payne), 
the sole shareholder of the Employer. 
The proposed exemption, if granted, 
would affect the Plans, the participants 
and beneficiaries of the Plans, Dr. 
Payne, the Employer and other persons 
participating in the transactions. 


DATE: Written comments and requests 
for a public hearing must be received by 
the Department of Labor on or before 
August 16, 1982. 


aAppress: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20216, Attention: Application No. 
D-3167. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, NW., Washington, 
D.C. 20216. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Jan Broady of the Department of 
Labor, telephone (202) 523-8971. (This is 
not a toll-free number.) 


SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
sections 406(a), 406 (b)(1) and (b)(2) of 
the Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code. The 
proposed exemption was requested in 
an application filed on behalf of the 
Employer, pursuant to section 408(a) of 
the Act and section 4975(c)(2) of the 
Code, and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28, 1975). 
Effective December 31, 1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17, 1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department. 


Summary of Facts and Representations 


The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
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with the Department for the complete 
representations of the applicant. 

1. The Employer is a professional 
corporation, organized under the laws of 
the State of Georgia and engaged in the 
practice of orthopedic medicine. The 
Employer maintains its clinic facility at 
106 Euclid Drive, Thomasville, Georgia. 

‘2. The Plans are a Profit Sharing Plan 
and a Pension Plan, each having six 
participants as of June 30, 1981. Also, on 
that date, the Profit Sharing Plan had 
total assets of $164,512 and the Pension 
Plan had total assets of $195,890. The 
trustee of the Plans is Dr. Payne who has 
ultimate responsibility for making 
investment decisions. 

3. The Employer proposes to purchase 
certain medical X-ray equipment (the 
Equipment) and furnishings (the 
Furnishings) which will be used in its 
clinic. The aggregate cost of the 
Equipment and Furnishings is $85,418 (or 
$31,500 and $53,918, respectively). To 
offset most of the total purchase price, 
the Employer is requesting an exemption 
in order to borrow $40,000 from each 
Plan. The proposed Loans, which will 
represent less than 25 percent of the 
assets of each Plan, will be evidenced 
by promissory notes providing for the 
repayment of the indebtedness in sixty 
(60) monthly installments of principal 
and interest. The rate of interest will be 
one (1) percent above the prime rate 
charged by Commercial Bank 
(Commercial) of Thomasville, Georgia. 
The interest rate will be adjusted 
annually by an independent fiduciary 
designated to oversee the Loans. 

4. The Loans will be secured by first 
mortgages on the Equipment and 
Furnishings and all of the accounts 
receivable (the Receivables) of the 
Employer. In addition, the Loans will be 
personally guaranteed by Dr. Payne, 
who had a total net worth of 
approximately $600,000 on June 30, 1981. 
To document the Plans’ security 
interests in the Equipment, Furnishings 
and Receivables (hereinafter, the 
Collateral), the Employer will execute 
Security Agreements and file Uniform 
Commercial Code Financing Statements 
in favor of the Plans. The Financing 
Statements will be recorded in the 
Office of the Clerk of the Superior Court 
of Thomas County, Georgia. 

5. The Equipment and Furnishings 
have been appraised by independent 
appraisers. With respect to the 
Equipment, Mr. W.W. Whetstone, Jr. 
(Mr. Whetstone) of A&W X-Ray 
Company, Inc. of Tallahassee, Florida 
states in correspondence prepared in 
March and April 1982, that the value of 
the Equipment at the time of purchase 
($31,500) will be identical to its value at 


the time of installation in the Employer's 
clinic. Mr. Whetstone represents that the 
Equipment, which has a life expectancy 
of approximately ten to twenty years, 
will depreciate at a rate of not more 
than 10 percent per year. Moreover, Mr. 
Whetstone says that although there is a 
market for used X-ray equipment, the 
potential for resale will decline at a rate 


_no greater than the rate of depreciation. 


With respect to the Furnishings, Ms. 
Judith E. Brett (Ms. Brett), President of 
Design 20, Inc., located in Tallahassee, 
Florida has expressed her opinions 

ing the value of the Furnishings in 
letters dated March 9 and April 26, 1982. 
Ms. Brett sees no difference between the 
value of the Furnishings at the time of 
purchase ($53,918) and their value at the 
time of installation in the clinic. She 
believes the Furnishings will depreciate 
at an overall rate of not more than 10 
percent per year. However, she notes 
that certain types of Furnishings (i.e., 
casegoods and accessories) will 
appreciate at a rate of approximately % 
percent per year while other items such 
as chairs will depreciate at a rate of 
approximately 25 percent per year. Ms. 
Brett believes the potential for resale of 
the Furnishings is excellent and that her 
firm continues to assist clients with the 
resale of their furnishings with excellent 
response and success. 

6. Information ing the 
Receivables has been provided by Mr. F. 
Rudolph Fletcher (Mr. Fletcher), a 
certified public accountant with the firm 
Davis, Crittenden, Richter and Fletcher 
(Davis) of Thomasville, Georgia. Davis 
provides accounting services to the 
Plans, the Employer and Dr. Payne. In a 
letter of May 3, 1982, Mr. Fletcher has 
summarized the Employer's activity 
with respect to the Receivables for the 
period July 1, 1981 through April 28, 
1982. He states that on July 1, 1981, the 
balance of the Receivables was $174,960 
and that during the ten month period 
under review, total charges amounted to 
$458,336 and total collections amounted 
to $399,126. Mr. Fletcher says that in this 
particular ten month period, 
approximately 87 percent of the 
Receivables have been collected. 
Historically, he notes, the Employer has 
collected in excess of 80 percent of its 
Receivables. 

7. Commercial has agreed to act as the 
independent fiduciary for the Loans. 
Commercial states that Dr. Payne is not 
a director, officer or shareholder of the 
bank and that on March 5, 1982, the 
Employer maintained deposits of $14,695 
(out of total bank deposits of 
$63,366,467) and Dr. Payne had an 
outstanding loan of $119,074 (out of total 


27647 


ibank loans of $40,983,922). Commercial 


represents that none of the parties 
involved had any lines of credit which 


‘had not been fully advanced. 


Commercial believes the proposed 


i Loans are appropriate for the Plans and 

‘in the best interests of their participants 
and beneficiaries because the Loans 

‘ would be secured by first mortgages in 

the Collaterial and the 


guarantee of Dr. Payne. In addition, 
Commercial represents the interest rate 
charged on the Loans would give the 
Plans a fair rate of return. Moreover, due 
to the creditworthiness of the Employer 
and Dr. Payne, Commercial does not 
believe the Plans or their participants 
would incur a substantial risk of loss by 
reason of the proposed investment. In 
making these determinations, 
Commercial indicates it has examined 
the overall portfolios of the Plans, 
considered each Plan's cash flow needs, 
considered the assets that might have to 
be sold in order to meet the liquidity and 
diversification requirements of each 
Plan in light of the proposed Loans, and 
reviewed the proposed Loans in terms of 
how they fit within the Plans’ 
investment funding policy. 

As the independent fiduciary, 
Commercial represents it will undertake 
the following actions: (a) Monitor the 
Loans to ensure that payments under the 
promissory notes are made in 
accordance with their terms; (b) adjust 
the interest rate for the Loans annually; 
(c) inspect the Collaterial periodically 
and have it appraised annually by an 
independent appraiser to ensure that its 
fair market value is never less than 150 
percent of the outstanding balances of 
the Loan and demand additional 
collaterial be pledged if necessary; (d) 
make certain the Collaterial is always 
insured with Commercial being named 
as beneficiary of the insurance policy on 
behalf of the Plans; and (e) in the event 
of a defult on the Loans, take steps 
necessary to ensure the Collaterial is 
repossessed, sold in conformity with 
Georgia law and that any deficiency is 
collected from either the Employer or Dr. 
Payne. 

8. In summary, it is represented that 
the proposed Loans will satisfy the 
conditions of section 408(a) of the Act 
because: (a) The Loans will represent 
less than 25 percent of the total assets of 
the Plans; (b) the Loans will be secured 
by perfected first security interests in 
certain insured Collaterial representing 
at all times at least 150 percent of the 
total amount borrowed; (c) Dr. Payne 
will personally guarantee the repayment 
obligations of the Employer in the event 
of a default; and (d) Commercial has 





determined that the Loans are in the 
best interests of the Plans and will 
monitor the terms of the Loans and take 
all appropriate actions if necessary to 
enforce the rights of the Plans. 


Notice to Interested Persons 


Notice of the proposed éxemption will 
be given to all present participants of 
the Plans and to former participants of 
the Plans with vested interests within 
fifteen (15) days after the publication of 
the notice of pendency in the Federal 
Register. The notice shall contain a copy 
of the notice of pendency as published 
in the Federal Register and shall inform 
interested persons of their right to 
comment and/or request a hearing 
regarding the pending exemption. Notice 
will be provided to interested persons 
by personal delivery and by first class 
mail. 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 


Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 


Written Comments and Hearing 
Requests 


All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 


Proposed Exemption 


Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28, 1975). If the 
exemption is granted, the restrictions.of 
sections 406(a), 406 (b)(1) and (b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
to: (1) Loans by each Plan of $40,000 to 
the Employer, provided the terms and 
conditions of the Loans are not less 
favorable to the Plans than those 
obtainable in an arm's length 
transaction with an unrelated third 
party; and (2) the personal guarantee of 
repayment of the Loans by Dr. Payne. 

The proposed exemption, if granted, 
will be subject to the express condition 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed-at Washington, D.C., this 2ist day 
of June 1982. 

Alan D. Lebowitz, 

Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Labor-Management Services 
Administration, U.S. Department of Labor. 
[FR Doc. 82-17264 Filed 6-24-82; 8:45 am] 

BILLING CODE 4510-29-M 
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[Prohibited Transaction Exemption 82-99] 


Exemption From the Prohibitions for 
Certain Transactions Involving 
Plumbers & Steamfitters Local 60 
Health and Welfare Trust Fund 
Located in New Orleans, Louisiana 
(Exemption Application No. D-2906) 


AGENCY: Pension and Welfare Benefit 
Programs Office, Labor. 


ACTION: Grant of individual exemption. 


SUMMARY: This exemption will exempt 
the proposed sale of a parcel of real 
property (the Property) by Plumbers and 
Steamfitters Local 60 Health and 
Welfare Trust Fund (the Plan) to the 
Plumbers and Steamfitters Home 
Association, Inc. (the Corporation), a 
party in interest with respect to the Plan. 


FOR FURTHER INFORMATION CONTACT: 
Mr. David Stander of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216. (202) 523-8881. (This is not a 
toll free number.) 


SUPPLEMENTARY INFORMATION: On April 
9, 1982, notice was published in the 
Federal Register (47 FR 15442) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a), 406 (b)(1) and (b)(2) of 
the Employee Retirement Income 
Security Act of 1974 (the Act). The 
notice set forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
has been provided to interested persons 
in compliance with the provisions of the 
notice of proposed exemption. No public 
comments and no requests for a hearing 
were received by the Department. 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act does not relieve 
a fiduciary or other party in interest 
with respect to a plan to which the 
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exemption is applicable from certain 
other provisions of the Act. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other.things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act. 

- (3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act, including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption or 
transitional rule is not dispositive of 
whether the transaction is, in fact, a 
prohibited transaction. 


Exemption 


In accordance with section 408(a) of 
the Act and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries; and 
(c) It is protective of the rights of the 
participants and beneficiaries of the 

Plan. 

Accordingly the restrictions of section 
406(a), 406 (b)(1) and (b)(2) of the Act 
shall not apply to the proposed cash sale 
of the Property by the Plan to the 
Corporation for $535,000, provided that 
this amount is not less than the fair 
market value of the Property at the date 
of sale. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washington, D.C., this 2ist day 
of June 1982. 

Alan D. Lebowitz, 

Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Labor-Management Services 
Administration, U.S. Department of Labor. 
[FR Doc. 82-17269 Filed 6-24-82; 6:45 am] 

BILLING CODE 4510-29-M 


OFFICE OF PERSONNEL 
MANAGEMENT 


Excepted Service 

AGENCY: Office of Personnel 
Management. 

ACTION: Notice. 


SUMMARY: This gives notice of positions 


placed or revoked under Schedules A, B, 
and C in the excepted service, as 
required by Civil Service Rule VI, 
Exceptions from the Competitive 
Service. 

FOR FURTHER INFORMATION CONTACT: 
William Bohling, 202-632-6000. 
SUPPLEMENTARY INFORMATION: The 
Office of Personnel Management 
published a notice updating appointing 
authorities established or revoked under 
the Excepted Service provisions of 5 
CFR Part 213 on May 28, 1982 (47 FR 
23606). Individual authorities 
established or revoked under Schedules 
A, B, or C between May 1, 1982 and May 
27, 1982 appear in a listing below. Future 
notices will be published on the fourth 
Tuesday of each month. A consolidated 


. listing of all authorities will be 


published as of June 30 of each year. 
Schedule A 


The following exceptions are 
established: 

In the Department of Commerce, 
National Oceanic and Atmospheric 
Administration, positions requiring 
temporary employment of persons to 
perform duties which involve work 
associated with the inspection of fishery 
products. Appointment under this 
authority may be made for a period of 1 
year (2,080 hours), with one extension 
not to exceed 2,080 hours. No person 
shall be employed under this authority 
in a supervisory position or in a position 
above grade GS-9, or equivalent. 
Positions filled under this authority may 
not exceed 20 percent of authorized 
fishery products inspection staff. 
Effective May 3, 1982. 

In the Export-Import Bank of the 
United States, one Special Assistant to 
the Board of Directors (replacing 
previous exception which provided for a 
position of the same title performing 
overseas assignments). Effective May 
13, 1982. The following exceptions are 
revoked: 

In the National Endowment for the 
Humanities, one Director, Division of 
Fellowships; revoked effective May 3, 
1982, because the position has been 
placed under Schedule B. 

In the National Endowment for the 
Humanities, two Program Officers, 
Division of Fellowships; revoked May 3, 


1982, because the positions have been 
placed under Schedule B. 

In the National Endowment for the 
Humanities, one Officer, Medi 
Program, Division of Public Programs; 
revoked effective May 3, 1982, because 
the position has been placed under 
Schedule B. 

In the Federal Deposit Insurance 
Corporation, Liquidator-at-Large 
positions, filed under Schedule A 
authority 213.3133(a); revoked effective 
May 7, 1982, because competitive 
examination for these positions is now 
practicable. 

In the Export-Import Bank of the 
United States, three Special Assistants 
to the Board of Directors performing 
overseas assignments; revoked effective 
May 13, 1982 because two of the 
positions no longer exist and the third 
has been replaced by a Special 
Assistant position not involving 
overseas assignments. 

In the National Credit Union 
Administration, Liquidation Agents 
employed on a temporary or intermittent 
basis in the field; revoked effective May 
7, 1982, because the authority is no 
longer needed. 

In the Department of Justice, positions 
of temporary deputy marshals in lieu of 
bailiff in the U.S. Courts when employed 
on an intermittent basis; revoked 
effective May 11, 1982, because the 
authority is no longer needed. 


Schedule B 


The following exception is revoked: 

In the Department of Justice, one 
Director, National Institute of 
Corrections; revoked effective May 11, 
1982, because the authority is no longer 
needed. 


Schedule C 


The following exceptions are 
established: 

In ACTION, one Assistant Director to 
the Director. Effective May 19, 1982. 

In ACTION, one Staff Assistant to the 
Public Information Officer. Effective 
May 26, 1982. 

In the Department of Agriculture, 
Office of the Secretary, one Confidential 
Assistant to the Executive Assistant 
Secretary. Effective May 7, 1982. 

In the Department of Agriculture, one 
Confidential Assistant to the Assistant 
Secretary, Governmental and Public 
Affairs. Effective May 26, 1982. 

In the Department of the Army, Office 
of the Secretary of the Army, one 
Associate Director to the Director of 
Presidential Personnel. Effective May 18, 
1982. , 

In the Department of Commerce, one 
Confidential Assistant to the to the 





Deputy Assistant Secretary for East 
Asia and the Pacific. Effective May 6, 
1982. 

In the Department of Commerce, one 
Confidential Assistant to the Director 
General to the Foreign Commercial 
Service. Effective May 7, 1982. 

In the Department of Commerce, 
Office of the Secretary, one Confidential 
Assistant to the Deputy Secretary. 
Effective May 7, 1982. 

In the Department of Commerce, one 
Confidential Assistant to the Assistant 
Secretary for Trade Development. 
Effective May 24, 1982. 

In the Department of Commerce, one 
Confidential Assistant to the Assistant 
Secretary for Tourism Marketing. 
Effective May 25, 1982. 

In the Department of Transportation, 
Urban Mass Transportation 
Administration, one Director of 
Executive Secretariat to the 
Administrator. Effective May 21, 1982. 

In the Department of Education, one 
Special Assistant to the Deputy Director 
of the National Institute of Education. 
Effective May 21, 1982. 

In the Environmental Protection 
Agency, one Special Assistant to the 
Associate Administrator for Policy and 
Resource Management. Effective May 7, 
1982. 

In the Environmental Protection 
Agency, one Special Assistant to the 
Assistant Administrator for Solid Waste 
and Emergency Response. Effective May 
24, 1982. 

In the Department of Housing and 
Urban Development, one Executive 
Assistant to the Assistant Secretary for 
Housing. Effective May 19, 1982. 

In the Department of the Interior, 
Office of the Secretary, one Special 
Assistant to the Assistant Director for 
State Liaison, Office of Water Policy. 
Effective May 7, 1982. 

In the Department of the Interior, 
Office of the Secretary, one Special 
Assistant to the Assistant to the 
Secretary. Effective May 20, 1982. 

In the Department of the Interior, 
Office of the Secretary, one Special 
Assistant to the Assistant Secretary for 
Indian Affairs. Effective May 20, 1982. 

In the Department of Justice, Civil 
Rights Divsion, one Special Assistant to 
the Assistant Attorney General. 
Effective May 5, 1982. 

In the Department of Justice, Offices, 
Boards and Divisions, one Secretary 
(Stenography) to the Attorney General. 
Effective May 19, 1982. 

In the Department of Labor, 
Employment and Training 
Administration, One Confidential Staff 
Assistant to the Assistant Secretary. 
Effective May 20, 1982. 


In the Department of Labor, Office of 
the Assistant Secretary for Mine Safety 
and Health, one Secretary (Stenography) 
to the Assistant Secretary. Effective 
May 24, 1982. 

In the National Endowment for the 
Arts, one Associate Deputy Chairman” 
for Programs to the Deputy Chairman. 
Effective May 7, 1982. 

In the National Labor Relations Board, 
one Staff Assistant to the Executive 
Assistant to the Chairman. Effective 
May 27, 1982. 

In the President’s Commission on 
Executive Exchange, one Confidential 
Assistant to the Executive Director. 
Effective May 5, 1982. 

Insthe Department of State, Bureau of 


’ Human Rights and Humanitarian 


Affairs, one Deputy Assistant Secretary. 
Effective May 26, 1982. 


(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp.., p. 218) 

Office of Personnel Management.- 

Donald J. Devine, 

Director. 

[FR Doc. 82-17194 Filed 6-24-82; 8:45 am] 

BILLING CODE 6325-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Forms Under Review 


Forms under review by Office of 
Management and Budget. Agency 
Clearance Officer—George G. 
Kundahl—(202) 272-2700. 

Upon written request copy available 
from: Securities and Exchange 
Commission, Office of Consumer Affairs 
and Information Service, Washington, 
D.C. 20549, 


New 
Rule 2a-7 
No. 270-258 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
(4% U.S.C. 3501 et seq.), the Securities 
and Exchange Commission has 
submitted for clearance proposed Rule 
2a-7 (17 CFR 270.2a-7) under the 
Investment Company Act of 1940 which 
would provide exemptions to certain 
registered open-end investment 
companies, commonly known as money 
market funds, to permit such companies 
either to value portfolio instruments by 
use of the amortized cost valuation 
method or to compute current price per 
share by rounding the net asset value 
per share to the nearest one cent on a 
share value of one dollar. 

The potential respondents are all 
money market funds relying on the 
exemptive rule as a basis for use of 
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either the amortized cost valuation 
method or the penny-rounding pricing 
method. The effect of the promulgation 
of this rule on these respondents is 
threefold: (1) It would obviate the need 
to file individual applications for 
exemptive relief to permit such 
valuation and pricing methods; (2) it 
would continue the recordkeeping 
currently required under the exemptive 
orders as to procedures adopted by the 
board of directors and the pricing of the 
fund shares; and (3) it would modify the 
reporting requirements to the 
Commission so that reports will be 
required only when certain actions are 
taken rather than quarterly. 

Submit comments to OMB Desk 
Officer: Robert Veeder (202) 395-4814. 


Dated: June 21, 1982. 
George A. Fitzsimmons, 
Secretary. 
[FR Doc. 82-17193 Filed 6-24-82; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-18826; File No. SR-PHLX- 
82-5] 


Philadelphia Stock Exchange, Inc.; 
Self-Regulatory Organizations 


Relating to Access to Proposed 
Foreign Currency Options Market 
Comments requested on or before July 
16, 1982. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on June 1, 1982, the Philadelphia 
Stock Exchange filed with the Securities 
and Exchange Commission the proposed 
rule changes as described in Items I, II 
and III below, which Items have been 
prepared by the self-regulatory 


' organization. The Commission is 


publishing this notice to solicit 
comments on the proposed rule changes 
from interested persons. 


Item I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Philadelphia Stock Exchange 
(“PHLX” or “the Exchange”) is 
proposing to amend its rules and by- 
laws to specify the procedures and 
conditions under which members of the 
Exchange and non-members may be 
authorized to participate in PHLX’s 
proposed foreign currency options 
market. The essential terms of PHLX’s 
“Foreign Currency Options Participation 
Plan” are as follows: 

1. Access to PHLX’s proposed foreign 
currency options market will be 
available only to those who have 
purchased a “foreign currency options 
participation” (“FCO Participation”). In 
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addition, non-members must be 
admitted to the Exchange as “foreign 
currency options participants” by the 
Committee on Admissions by 
completing an application process 
similar to that utilized when Exchange 
membership is ae 

2. The number of FCO Participations 
authorized by the PHLX by-laws will be 
the greater of: (i) 200; or (ii) the total 
number of FCO Participations sold 
during the initial offering period, plus 10 
percent of that number or 25, whichever 
is greater. The initial offering period 
began on January 25, 1982 and will 
extend through the last business day 
preceding the first day of foreign 
currency options trading on the 
Exchange. 

3. During the remainder of the initial 
offering period, the holder of a PHLX 
equity-options membership will be 
allowed to purchase an FCO 
Participation for $5,000, the holder of an 
equity-only membership will be allowed 
to purchase such a Participation for 
$8,000 and a non-member will be 
allowed to purchase such a Participation 
for $10,000. During the first 60 days of 
the initial offering period, the cost of an 
FCO Participation for individuals in 
each of those three categories was one- 
half of the above amounts. During the 
first 180 days subsequent to the close of 
the initial offering period, the Exchange 
will be authorized to sell any authorized 
but unissued FCO Participations for not 
less than $15,000 each. Thereafter, the 
Exchange may sell such Participations 
at such time and prices as are consistent 
with the maintenance of a fair and 
~ orderly market. 

4. Legal title to an FCO Participation 
must be held by an individual; just as 
legal title to a PHLX membership must 
be, but equitable title can be held by a 
corporation or partnership. Accordingly, 
procedures will be established pursuant 
to which a foreign currency option 
participant (“FCO Participant”) will be 
able to confer foreign currency options 
trading privileges on an entity with 
which he or she is affiliated. « 

5. To help defray the costs of 
operating a foreign currency options 
market, PHLX’s Board of Governors will 
be authorized to impose foreign 
currency options users’ fees on each 
FCO Participant. However, the yearly 
‘dues paid by an FCO Participant who is 
also a member of the Exchange will be 
credited in their entirety against the 
users’ fees assessed against that 
member during the same year. 

6. The holder of an FCO Participation 
who meets all other applicable 
requirements will be entitled to enter 
into foreign currency options 
transactions on the Exchange as a floor 


broker, retail member, specialist or 
registered options trader (however, 
approval of the Allocation, Evaluation 
and Securities Committee will be 
required before the holder of an FCO 
Participation will be able to function in 
either of the latter two capacities). FCO 
Participants and the organizations upon 
which they confer foreign currency 
options trading privileges will be subject 
to all the provisions of the PHLX rules 
that are applicable to PHLX members 
and PHLX member organizations and to 
many provisions of PHLX’s by-laws. 
Acquisition of foreign currency options 
participant status will not entitle an 
individual to trade securities other than 
options on foreign currencies, give that 
individual any equity interest in the 
property and assets of the Exchange or 
entitle him or her to vote at Exchange 
meetings or elections. 

7. During the first 180 days following 
the commencement of foreign currency 
options trading on the Exchange, FCO 
Participations will not be transferable, 
except among persons associated with 
the same “foreign currency options 
participant organization.” Thereafter, 
the holder of such a Participation will be 
allowed to transfer it, in accordance 
with the rules and by-laws of the 
Exchange. The privileges afforded by 
acquisition of FCO Participant status 
will normally continue indefinitely, but 
may be revoked under certain specified 
circumstances by the Exchange. 


Item II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The proposed rule and by-law 
changes are designed to facilitate the 
development of PHLX’s proposed 
foreign currency options market by 
establishing the procedures, terms and 
conditions under which members of the 
Exchange and non-members may obtain 
access to this proposed market. PHLX 
believes that allowing non-members to 
participate will enhance the depth, 
liquidity and economic utility of this 
proposed market and facilitate arbitrage 
activity. 

As an initial matter, definitions of the 
terms “foreign currency options 
participant,” “foreign currency options 
participant firm,” “foreign currency 
options participant corporation,” 
“foreign currency options participant 
organization” and “foreign currency 
options participation” would be added 
to PHLX’s by-laws and rules. These 
definitions would make clear that a// of 
PHLX’s rules and specified portions of 


‘PHLX’s by-laws would be applicable to 


FCO Participants and their participant 
firms or corporations, unless otherwise 
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provided therein or exempted therefrom 
by PHLX’s Board of Governors. These 
proposed definitions would give PHLX 
the authority to bring all of its existing 
self-regulatory mechanisms and 
procedures to bear so far as the options 
activities of FCO Participants are 
concerned and would require those 
participants to comply with the same 
customer protection rules and business 
conduct standards as PHLX members. 

The proposed changes also would add 
a new article to PHLX’s by-laws, 


_ specifying the number of foreign 


currency options participations that may 
be issued by the Board of Governors, 
establishing the price and terms upon 
which such participations may be sold 
by the Exchange during the initial 
offering period and providing that such a 
participation is not transferable during 
the 180-day period subsequent to the 
initial offering period. This new article 
also would make clear that the Board 
has the authority to impose foreign 
currency options users’ fees on FCO 
Participants and would detail the 
particular privileges and obligations 
attendant to foreign currency options 
participant status. 

Other proposed by-law changes 
would specify the procedures and 
conditions applicable to the admission 
of a non-member as an FCO Participant © 
and would make it possible for such a 
participant to register a corporation as a 
foreign currency options participant 
corporation. In addition, various 
technical rule changes would be made to 
insure that certain by-laws that are 
applicable to PHLX members also would 
be applicable to FCO Participants. 

The proposed rule and by-law 
changes are consistent with Section 6(b) 
of the Securities Exchange Act of 1934 
(the “Act”) because they would broaden 
access to PHLX’s proposed foreign 
currency options market and would 
subject foreign currency options 
participants to rules and by-laws that 
are designed to prevent fraudulent and 
manipulative practices, to promote just 
and equitable principles of trade and to 
protect investors and the public interest. 
The proposed procedures also provide a 
fair procedure for admitting non- 
members to the Exchange as foreign 
currency options participants and for an 
equitable allocation of fees and charges. 

(B) Se/f-Regulatory Organization's 
Statement on Burden on Competition. 
PHLX believes that the proposed rule 
and by-law changes will not impose any 
burden on competition. Indeed, PHLX 
believes that its proposal to allow non- 
members of the Exchange to obtain 
access to its proposed foreign currency 





options market will enhance 
competition. 

(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Changes Received from 
Members, Participants, and Others. 
Formal comments on the proposed rule 
and by-law changes have not been 
solicited or received. 


Item III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 


Commission Action 


Within 35 days of the date of 
publication of this notice on July 30, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the above-mentioned self- 
regulatory organization consents, the 
Commission will: : 

(A) by order approve such proposed 
rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


Item IV. Solicitation of Comments 


Interested persons are invited_to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552 will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
1100 L Street, N.W., Washington, D.C. 

. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted on or before July 16, 1982. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: June 21, 1982. 

George.A. Fitzsimmons, 
Secretary. 

(FR Doc. 82-17192 Filed 6-24-62; 8:45 am] 
BILLING CODE 8010-01-M 


Forms Under Review by Office of 
Management and Budget 

Agency Clearance Officer—George G. 
Kundahl—202-272-2700 

Upon written request copy available 
from: Securities and Exchange 
Commission, Office of Consumer Affairs 
and Information Services, Washington, 
D.C. 20549 

New. 

Rule 17f-5. 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission has 
submitted for clearance proposed rule 
17f-5 (17 CFR 270.17f-5) under the 
Investment Company Act of 1940 (15 
U.S.C. 80a-1 et seq.) which would permit 
registered domestic management 
investment companies to place and 
maintain the companies’ foreign 
securities in the custody of foreign 


‘banks and foreign securities 


depositories under certain conditions. 
Adoption of this rule would obviate the 
necessity of such companies’ filing 
applications for exemptive orders 
permitting such foreign custodial 
arrangements. The rule was proposed 
for public comment in Investment 
Company Act Release No. 12354 (April 
5, 1982) [47 FR 16341]. 

The potential respondents are 
approximately 1775 registered domestic 
management investment companies. 

Submit comment to OMB Desk 
Officer: Robert Veeder 202-395-4814. 
George A. Fitzisimmons, 

Secretary. 

June 21, 1982. 

[FR Doc. 82-17284 Filed 6-24-82; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-18825; Amendments No. 1 
and No. 2; File No. SR-PHLX-81-4] 


Philadelphia Stock Exchange, Inc.; 
Proposed Rule Change 


In the matter of a proposal to 
establish an exchange market in 
standardized options on foreign 
currencies. Comments requested on or 
before July 26, 1982. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that On March 2 and May 28, 1982, the 
Philadelphia Stock Exchange filed with 
the Securities and Exchange 
Commission the proposed rule changes 
as described in Items I, II and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
changes from interested persons. 
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Item I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 


the Proposed Rule Change 


The Philadelphia Stock Exchange, Inc. 
(“PHLX”) has proposed to amend File 
No. SR-PHLX-1981-4, which pertains to 
the establishment of an exchange 
market in standardized options on 
foreign currencies. The terms of 
substance of the proposed amendments 
are summarized below. 

Rule 1000—Expiration Date. The 
expiration date for options on foreign 
currency would be 11:59 p.m. on the 
Saturday preceding the third 
Wednesday of the expiration month. 

Rule 1001—Position Limits. Rule 1001 
would be amended to place a limit of 
10,000 on the aggregate number of option 
contracts on the same side of the market 
relating to the same foreign currency 
that a single person, acting alone or in 
concert with others, could acquire. 

Rule 1002—Exercise Limits. Rule 1002 
would be amended to impose a 10,000 
contract limit on the number of foreign 
currency options covering the same 


. option class that could be exercised by a 


single person, acting alone or in concert 
with others, during any five-day period. 

Rule 1003—Reporting of Options 
Positions. This Rule would be amended 
to require PHLX members to file reports 
with respect to each account which has 
an aggregate position of 1,000 foreign 
currency option contracts or more on the 
same side of the market relating to the 
same foreign currency. 

Rule 1014—Obligations and 
Restrictions Applicable to Specialists 
and Registered Options Traders. PHLX 
is proposing to increase somewhat the 
maximum bid-ask spreads that may be 
quoted for foreign currency options by 
Specialists and Registered Options 
Traders (“ROTS”). 

Rule 1022—Securities Accounts and 
Orders of Specialists and Registered 
Options Traders. This Rule would be 
altered to require Specialists and ROTS 
in options on foreign currencies to 
identify to the Exchange all accounts 
they own or control in which foreign 
currencies, foreign currency futures 
contracts or foreign currency options are 
traded. This Rule also would be altered 
to require such Specialists and ROTs to 
make available to the Exchange, upon 
request, all books and records 
pertaining to foreign currency-related 
transactions effected for their own 
accounts or the accounts of corporations 
or partnerships with which they are 
associated. 

Rule 1024—Conduct of Accounts for 
Options Trading. Paragraph (a) of this 
Rule would be amended to provide that 
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no registered representative of a 
member organization may solicit or 
accept customer orders for foreign 
currency options unless that 
representative has passed an 
examination testing his knowledge of 
foreign currency options. In addition, 
paragraph (b) of this Rule would be 
amended to provide that a customer's 
account must be specially approved for 
foreign currency options transactions 
before a PHLX member can accept a 
foreign currency options order from that 
customer. The Commentary to this Rule 
would be amended to enumerate the 
information that must be obtained prior 
to the time an institutional customer is 
approved for foreign currency options 
trading. 

Rule 1025—Supervision of Accounts. 
Rule 1025 would be amended to provide 
that every member organization 
handling public orders for foreign 
currency options must designate one or 
more Foreign Currency Options 
Principals who will be responsible for 
supervising customer accounts and 
communications to customers insofar as 
such accounts and communications 
relate to foreign currency options. In 
addition to passing a registered options 
principal examination or other 
equivalent examination, each 
designated Foreign Currency Options 
Principal would be required to pass an 
examination demonstrating adequate 
knowledge of foreign currency options. 

Rule 1027—Discretionary Accounts. 
This Rule would be amended to provide 
that discretionary foreign currency 
options transactions could not be 
effected in a customer's account unless 
the customer has authorized such 
transactions and the account has been 
accepted by a designated Foreign 
Currency Options Principal. This Rule 
would be further amended to provide 
that a designated Foreign Currency 
Options Principal must approve each 
discretionary foreign currency options 
order. 

Rule 1029—Delivery of Current 
Prospectus. This Rule would be 
amended to make clear that the 
prospectus describing foreign currency 
options may be self-contained or may be 
a supplement to the Options Clearing 
Corporation prospectus on stock 
options. 

Rule 1033—Bids and Offers-Premium. 
This Rule would be amended to specify 
that the first two decimal places will be 
omitted from all bid and offer quotations 
for the British pound, the German mark, 
the Swiss franc and the Canadian dollar 
and that the first four decimal places 
will be omitted from all bid and offer 
quotations for the Japanese yen. 


Examples explaining this provision also 
would be added. 

Rule 1049—Communications to 
Customers. Like Rule 1033, this Rule 
would be amended to make clear that 
the prospectus describing foreign 
currency options may be self-contained 
or may be a supplement to the Options 
Clearing Corporation prospectus on 
stock options. 

Rule 701—Permission to Deal with 
Public. This Rule would be amended to 
specify that a PHLX member may carry 
on a public business in foreign currency 
options only after it has been approved 
to do so by the Exchange and to specify 
that such approval is contingent upon 
compliance with the provisions of Rules 
1024 and 1025. 

Rule 722—Margin Accounts. The 
proposed amendments to this Rule are 
designed to revise PHLX’s minimum 
customer margin proposal for uncovered 
foreign currency option positions. 
Pursuant to this revision, PHLX is 


“proposing that each writer of such an 


option be required to post margin equal 
to: (1) 130% of the current market value 
of the option; plus (2) $750, reduced by 
any out-of-the-money amount (but not 
below $250). However, such a writer 
would not be required to post margin in 
excess of the current market value of the 
option plus $2,500. In addition, PHLX is 
deleting its proposal that certain foreign 
currency option spread positions be 
fully margined during the last two 
business days prior to expiration. 


Item II. (A) Self-Regulatory 
Organization’s Statement of the Purpose 
of, and Statutory Basis for, the Proposed 
Rule Change 


The proposed amendment regarding 
the expiration date is designed to insure 
that the exercise settlement dates for 
expiring foreign currency options will 
always correspond with the delivery 
dates for the foreign currency futures 
contracts traded on the International 
Monetary Market (“IMM”) in Chicago. 
Those delivery dates generally fall on 
the third Wednesday of the delivery 
month. This type of correspondence is 
desirable because it will facilitate the 
pricing of foreign currency options and 
will eliminate the need for early 
liquidation of certain foreign currency 
option positions. This amendment does 
not represent a material change in File 
No. SR-PHLX-81-4. Rather, it is 
intended to address the fact that, under 
the language proposed in that filing, 
there might be instances in which the 
desired correspondence is not achieved. 

The proposed amendment to PHLX’s 
position limits rule, Rule 1001, is 
designed to place a ceiling on the size of 
the foreign currency options position 


that could be acquired by a single trader 
(whether acting alone or in concert with 
others). PHLX’s proposed position limits 
for foreign currency options would be 
higher than those applicable in the stock 
options context because PHLX believes 
that several of the factors pertinent to 
the establishment of stock option 
position limits are not applicable in the 
case of foreign currency options. PHLX 
believes, for example, that foreign 
currency options transactions are 
unlikely to have any affect on the prices 
of the underlying foreign currencies, 
and, concomitantly, are unlikely to be 
entered into for the purpose of 
manipulating the foreign exchange 
markets. PHLX’s proposed foreign 
currency options position limits also 
differ from those imposed in the stock 
options context because PHLX believes 
it is necessary to give large corporate 
and institutional customers a meaningful 
opportunity to hedge their foreign 
exchange rate risk via foreign currency 
options. 

Because exercise limits and reporting 
requirements work in tandem with 
position limits, PHLX is proposing to 
gear the operation of those 
requirements, so far as foreign currency 
options are concerned, to its foreign 
currency options position limits 
proposal. Specifically, PHLX is 
proposing to set exercise limits for 
foreign currency options at the same 
level as its foreign currency options 
position limits; and, it is proposing that 
the reporting requirements contained in 
Rule 1003 be triggered when a foreign 
currency options position equal to ten 
percent of the maximum allowable 
position is reached. 

The changes proposed in the 
maximum foreign currency options bid- 
ask differentials that may be quoted by 
specialists and ROT’s are designed to 
make those differentials more 
comparable to those utilized for stock 
options. The foreign currency options 
bid-ask differentials originally proposed 
by PHLX are substantially narrower 
than those employed in the stock 
options markets; and, although PHLX 
believes that the bid-ask spreads quoted 
by its Specialists and ROTs will 
generally fall within the narrow ranges 
originally proposed, it is concerned that 
confining those traders to those narrow 
ranges might unduly restrict their 
flexibility. 

The changes proposed in Rule 1022, 
which relates to the securities accounts 
and orders of Specialists and ROTs, are 
designed to assure that the Exchange 
has access to sufficient information 
regarding the foreign currency-related 
transactions of Specialists and ROTs to 
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enable it to fulfill its surveillance, 
examination and investigation 
responsibilities. 

The changes proposed in Rules 1024, 
1025, 1027 and 701 are designed to 
assure that a member organization's 
supervisory structures and procedures 
relating to foreign currency option 
transactions are adequate to protect its 
public customers. Those proposed 
changes would, for example, insure that 
sales personnel would be appropriately 
qualified to transact business involving 
foreign currency options. Similarly, 
those changes would insure that 
customers granting discretionary trading 
authority with respect to foreign 
currency options would be adequately 
protected. The proposed addition to the 
Commentary of Rule 1024 specifying the 
information that must be obtained from 
institutional customers seeking to trade 
options on foreign currencies is designed 
to reflect PHLX’s belief that such 
customers will comprise a sizable 
percentage of its foreign currency 
options market. 

The proposed alteration of Rule 1033 
makes no substantive change in PHLX’s 
original foreign currency options filing. 
That alteration is instead designed only 
to make bid and offer quotations for 
options on foreign currencies more 
similar to bid and offer quotations for 
stock options. - 

The proposed changes in PHLX’s 
margin rule, Rule 722, and designated to 
make PHLX’s minimum margin 
requirements for uncovered foreign 
currency options easier for customers to 
understand and for brokers to 
computerize, while still maintaining 
adequate protection against adverse 
price movements. PHLX’s deletion of its 
proposed requirement that certain 
foreign currency option spread positions 
be fully margined during the last two 
business days prior to expiration is 
designed to reflect PHLX’s belief that it 
is unnecessary to “codify” this 
precautionary measure. 

The proposed rule changes are 
adopted pursuant to section 6(b)(5) of 
the Securities Exchange Act of 1934, as 
amended, in that the changes proposed 
are designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, and to protect investors and the 
public interest in connection with 
transactions in foreign currency options. 
These goals will be achieved by the 
imposition of position and exercise 
limits, by the requirement that accounts 
be specially approved for foreign 
currency options transactions, by the 
requirement that registered 
representatives handling foreign 
currency options transactions must pass 


a special foreign currency options 
examination and by the creation of a 
special supervisory structure for 
discretionary and nondiscretionary 
foreign currency options accounts. 

In light of the numerous customers 
protection provisions contained in these 
proposed rule changes, PHLX does not 
anticipate that these proposed changes 
will have any adverse affect on 
investors. Moreover, because many of 
the rule changes proposed herein are 
designed to make foreign currency 
options trading more similar to stock 
options trading or are patterned after 
practices that will be applicable to , 
options on other non-equity instruments 
(e.g., options on GNMAs), PHLX 
believes that brokers and dealers will 
not have any difficulty complying with 
these proposed changes. For similar 
reasons, PHLX does not anticipate that 
these proposed rule changes will have 
any adverse affect on brokers or 
dealers. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 


PHLX does not believe that the 
proposed rule changes will impose any 
burden on competition. 


(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Formal comments on the proposed 
rule changes have not been solicited or 
received. 


Item III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of the notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the above-mentioned self- 
regulatory organization consents, the 
Commission will: 

(A) by order approve such proposed 
rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


Item IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, 
Washington, D.C..20549. Copies of the 
submission, all subsequent amendments, 
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all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552 will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
1100 L Street, N.W., Washington, D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted on or before July 26, 1982. 
For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 
Dated: June 21, 1982 
George A. Fitzsimmons, 
Secretary. 
[FR Doc. 82-17285 Filed 6-24-82; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF THE TREASURY 
Fiscal Service 


Renegotiation Board Interest Rate 


The Renegotiation Board previously 
published the rate of interest determined 
by the Secretary of the Treasury 
pursuant to section 105(b)(2) of the 
Renegotiation Act of 1951, as amended. 
Since the Renegotiation Board is no 
longer in existence, the Department of 
the Treasury is publishing the current 
rate of interest. 

Therefore, notice is hereby given that, 
pursuant to section 105(b) (2) of the 
Renegotiation Act of 1951, as amended, 
(50 U.S.C. App. 1215(b)(2)) the Secretary 
of the Treasury has determined that the 
rate of interest applicable, for the 
purposes of said section 105(b)(2) and 
section 108 of such Act, to the period 
beginning July 1, 1982 and ending on 
December 31, 1982, is 15% per centum 
per annum. 

Dated: June 21, 1982. 

Paul Taylor, 
Fiscal Assistant Secretary. 


[FR Doc. 82-17247 Filed 6-24-82; 8:45 am] 
BILLING CODE 4810-35-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

During the period June 11 through June 
17, 1982, the Department of Treasury 
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submitted the following public 
information collection requirements to 
OMB, for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of these 
submissions may be obtained from the 
Treasury Department Clearance Officer, 
by calling (202) 634-2179. Comments 
regarding these information collections 
should be addressed to the Treasury 
Reports Management Officer, 
Information Resources Management 
Division, Room 309, 1625 I St. N.W., 
Washington, D.C. 20220; and to the OMB 
reviewer listed at the end of each entry. 
¢ Date Submitted: June 11, 1982 
© Submitting Bureau: Alcohol, Tobacco 
& Firearms 
OMB Number: 1512-0192 
Form Number: ATF F 5110.11 
Type of Submission: Extension 
Title: Monthly Report of Storage 
Operations 
Purpose: Form used to determine 
whether a distilled spirits plant has 
complied with law and regulations 
regarding operations. Form identifies 
the distilled spirits plant, the amount 
of spirits received and disposed from 
the storage account and other 
information for statistical purposes. 
Used by ATF to audit a distilled 
spirits plant with storage operations. 
OMB Reviewer: Suzanne Evinger, 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 20503. 
Date Submitted: June 11, 1982 
Submitting Bureau: Alcohol, Tobacco 
& Firearms 
OMB Number: 1512-0198 
Form Number: ATF F 5110.28 
Type of Submission: Extension 
Title: Monthly Report of Processing 
(Bottling) Operations 
Purpose: Form used to determine 
whether a distilled spirits plant has 
complied with law and regulations. 
Identifies distilled spirits plant, 
amount of spirits received and 
disposed of from the processing 
account and other information for 
statistics. Used by ATF to audit a 
distilled spirits plant conducting 
processing operations. 
OMB Reviewer: Suzanne Evinger 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 20503. 
¢ Date Submitted: June 11, 1982 
Submitting Bureau: Internal Revenue 
Service 
OMB Number: N/A (new submission) 
Form Number: ATF 6423 
Type of Submission: New 
Title: ES & D Qualifications 
Questionnaire 


¢ Purpose: This form is used by the 
Executive Resources Board (ERB) and 
Regional Screening Committees in 
screening applicants from outside the 
IRS who have applied for the 
Executive Selection and Development 
(ES & D) Program. 
OMB Reviewer: Michael Abrahams, 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 20503. 

© Date Submitted: June 11, 1982 

¢ Submitting Bureau: Internal Revenue 
Service 
OMB Number: N/A (new submission) 
Form Number: 5459 
Type of Submission: New 
Title: Management and Executive 
Career Questionnaire 
Purpose: This for is used by the 
Executive Resources Board (ERB) and 
Regional Screening Committees in 
screening applicants who have 
applied for ERB covering positions or 
for the Service’s Executive Selection 
and Development Program. 
OMB Reviewer: Michael Abrahams, 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 20503. 

© Date Submitted: June 14, 1982 
Submitting Bureau: Comptroller of the 
Currency 
OMB Number: 1557-0137 
Form Number: CC-7020-42 
Type of Submission: Extension 
Title: Application to Organize an 
Interim National Bank 

¢ Purpose: Used to present data in 
support of request for interim bank.. 

© OMB Reviewer: Michael Abrahams, 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 20503. 

© Date Submitted: June 14, 1982 
Submitting Bureau: Comptroller of the 
Currency 
OMB Number: 1557-0014 

¢ Form Number: CC-7020-02, CC-7020- 
04, CC-7720-20 & CC-7029-04 

© Type of Submission: Extension 
Title: Application to Organize. a 
National Bank 

¢ Purpose: Contains data needed to 
evaluate an application to organize a 
national bank. 
OMB Reviewer: Michael Abrahams, 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 20503. 

© Date Submitted: June 11, 1982 

¢ Submitting Bureau: Office of the 
Secretary 

© OMB Number: 1505-0025 


° Form Number: RS-9B, RS-9C, RS-9D 

¢ Type of Submission: Extension 

° Title: Survey of Federal General 
Revenue Sharing 

° Purpose: Forms are used to gather tax 
and intergovernmental transfer data, 
actual use of federal general revenue 
sharing funds and government finance 
information. Data are employed to 
determine revenue sharing 
allocations, to analyze revenue 
sharing expenditures for conformance 
with program requirements, and for 
use in statistical series in state and 
local government. 
OMB Reviewer: Arnold Strasser, (202) 
395-6880, Office of Management and 
Budget, Room 3208; New Executive 
Office Building, Washington, D.C. 
20503. 

Joy Tucker, 

Departmental Reports Management Officer. 

June 22, 1982. 

[FR Doc. 82-1720 Filed 6-24-82; 8:45 am] 

BILLING CODE 4810-25-M 


Office of the Secretary 

[T.D. 82-118; No. 165-24] 
Regional Reorganization of the 
Customs Service 


Date: June 18, 1982. 

Pursuant to Reorganization Plan No. 1 
of 1965 (30 FR 7035), Reorganization 
Plan No. 26 of 1950 (3 CFR, Ch. Ii), 
section 1 of the Act of August 1, 1914, as 
amended, 38 Stat. 623 (19 U.S.C. 2), and 
Executive Order No. 10289, September 
17, 1951 (3 CFR, Ch. I), Treasury 
Department Order 165-17, as amended, 
is hereby amended by reorganizing the 
regional management structure of the 
U.S. Customs Service from nine to seven 
regions, as follows: 

1. Region Il, headquartered in 
Baltimore, Maryland is merged with 
Region I, headquartered in Boston, 
Massachusetts. The new Region I, 
designated as the Northeast Region, will 
be-headquartered in Boston. 

2. Region VIII, headquartered in San 
Francisco, California is merged with 
Region VII, headquartered in Los 
Angeles, California. The new Region VI, 
designated as the Pacific Region will be 
headquartered in Los Angeles. 

3. Region II, headquartered in New 
York, New York remains Region II and 
is designated the New York Region. 

4. Region IV, headquartered in Miami, 
Florida is redesignated as Region II, oo 
Southeast Region. 

5. Region V, headquartered in New 
Orleans, Louisiana is redesignated as 
Region IV, the South Central Region. 





6. Region VI, headquartered in 
Houston, Texas is redesignated as 
Region V, the Southwest Region. 

7. Region IX, headquartered in 
Chicago, Illinois is redesignated as 
Region Vil, the North Central Region. 

It is further ordered that the regional 
headquarters offices presently located in 
Baltimore, Maryland and San Francisco, 
California, be abolished. 

This Order is effective on September 
30, 1982. 

Donald T. Regan, 

Secretary of the Treasury. 

[FR Doc. 82-17333 Filed 6-24-82; 8:45 am] 
BILLING CODE 4820-02-M 


VETERANS ADMINISTRATION 
Medical Care Reimbursement Rates 
for Fiscal Year 1983 


In accordance with provisions of OMB 
Circular A-11, Section 13.5(a), revised 


reimbursement rates have been 
established by the Veterans 
Administration for inpatient and 
outpatient medical care furnished to 
beneficiaries of other Federal Agencies 
during Fiscal Year 1983. These rates will 
be charged for such medical care 
provided at health care facilities under 
the direct jurisdiction of the 
Administrator on and after October 1, 


The hospital component for 
hemodialysis will be charged in addition 
to the inpatient per diem rate except 
when billing Medicare for maintenance 
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dialysis, in which case the hospital 
component will be charged in addition 
to the outpatient visit rate. 

Prescription refill charges in lieu of 
the outpatient visit rate will be charged 
when the patient receives no service 
other than the Pharmacy outpatient 
service. These charges apply if the 
patient receives the prescription refills 
in person or by mail. 

When medical services for 
beneficiaries of other Federal Agencies 
are obtained by the Veterans 
Administration from private sources, the 
charges to the other Federal Agencies 
will be the actual amounts paid by the 
Veterans Administration for such 
medical services. 


Dated: June 18, 1982. 
Robert P. Nimmo, 
Administrator. 
[FR Doc. 82-17223 Filed 6-24-82; 8:45 am] 
BILLING CODE 8320-01-M 





Sunshine Act Meetings 


Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3). 


DATE AND TIME: 2 p.m., June 30, 1982. 

PLACE: Fourth floor, Conference Room 

4-G, 1776 G Street, NW., Washington, 

D.C. 

STATUS: Closed. 

CONTACT PERSON FOR MORE 

INFORMATION: Scott R. Daugherty. 

MATTERS TO BE CONSIDERED: 

Minutes of April 26, 1982 Board of Directors’ 
Meeting 

President's Report 

Quarterly Dividend 

Appointment to Investment Committee of 
FHLMC Pension Plan : 

Complete March Financial Statements 


Complete April Financial Statements 

Partial May Financial Statements 

Minute Entry 

Minutes of April 26, 1982 Financing Strategy 
Meeting 

Financial Strategy June 1982 

Minute Entry 

Hedging Contract Limit Resolution 

Short-term Debt Resolution 

Ongoing authorization to management for 
short-term debt and hedging transactions 


June 23, 1982. 


[S-938-82 Filed 6-23-82; 2:17 pm] 
BILLING CODE 6720-02-M 


2 
SECURITIES AND EXCHANGE COMMISSION 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L. 94409, that the 
Securities and Exchange Commission 
will hold the following meeting during 
the Week of June 28, 1982, in Room 825, 
500 North Capitol Street, Washington, 
D.C. 

A closed meeting will be held on 
Wednesday, June 30, 1982, at 10:00 a.m. 

The Commissioners, their legal 
assistants, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may be present. 
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Friday, June 25, 1982 


The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, the items to 
be considered at the closed meeting may 
be considered pursuant to one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c)(4)(8)(9)(A) and (10) and 17 CFR 
200.402(a)(4)(8)(9){i) and (10). 

Chairman Shad and Commissioners 
Evans, Thomas and Longstreth voted to 
consider the items listed for the closed 
meeting in closed session. 

The subject matter of the closed 
meeting scheduled for Wednesday, June 
30, 1983, at 10:00 a.m., will be: 

Formal orders of investigation. 

Settlement of administrative proceedings of 
an enforcement nature. 

Settlement of injunctive action. 

Institution of injunctive action. 

Litigation matter. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Bob Zutz 
at (202) 272-2091. 


June 22, 1982. 
[S-939-82 Filed 6-23-82; 2:18 pm] 
BILLING CODE 8010-01-™ 
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DEPARTMENT OF LABOR 


Employment Standards 
Administration, Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable-law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the ~ 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
gngaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 


volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 


‘provisions of 29 CFR Parts 1 and 5. 


Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 


Modifications and Supersedeas « 
Decisions to General Wage 
Determination Decisions 


Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of frevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 PR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon détermination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 
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Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 


Modifications to General Wage 
Determination Decisions 


The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


Washington: WA81-5163 


Supersedeas Decisions to General Wage 
Determination Decisions 


The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded. 


Feb. 13, 1981. 

.| July 17, 1981. 
we May 1, 1981. 
May 1, 1981. 
«| May 1, 1981. 
South Carolina: GAB1-1222(GA82-2041)...) May 1, 1981. 
Virginia: GA81-1222(GA82-2041) May 1, 1981. 
Washington, D.C: GA81-1222(GA82- | May 1, 1981. 

2041). 





Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Notices 


Please note that we are changing the 
format for Federal Register wage 
decisions to coincide with the provisions 
of All Agency Memorandum No. 132 
dated January 29, 1980 which provides 
that the Department of Labor will 
discontinue identifying fringe benefits 
separately. Rather, they will be stated 
as a composite figure which is the total 
hourly equivalent value of fringe 
benefits found to be prevailing. Fringe 
benefits which can not be stated in 
monetary terms will be shown in 
footnotes. This procedure is being 
phased in gradually. 

Signed at Washington, D.C. this 18th day of 
June 1982. 

Dorothy P. Come, 

Assistant Administrator, Wage and Hour 
Division. 

BILLING CODE 4510-30-M 
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DEPARTMENT OF THE INTERIOR 


. Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Parts 700, 701, 785, 816, 817, 
and 827 


Surface Coal Mining and Reclamation 
Operations, Permanent Regulatory 
Program: Support Facilities, Other 
Transportation Facilities, Utility 
Installations, and Coal Processing 
Plants 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Proposed rule. 


SUMMARY: The Office of Surface Mining 


(OSM) proposes to modify regulations 
applicable to support facilities and 
utility installations, other transportation 
facilities, and coal processing plants. 
The revised rules are proposed in order 
to reduce the burden of existing 
regulations and minimize duplication of 
standards applicable to these facilities. 
This proposed rule would (1) establish a 
single set of regulations applicable to all 
coal processing plants; (2) combine rules 
applicable to support facilities, 
transportation facilities, and utility 
installations; (3) clarify the applicability 
of the permanent program regulations to 
support facilities. 

DATES: Written comments: Accepted 
until further notice: See “Supplementary 
Information.” 

Public hearings: Held on request only, 
on August 5, 1982, at 9:00 a.m. (local) 

Public meetings: Scheduled on request 
only. See Supplementary Information for 
more detail. 

ADDRESSES: Written comments: Hand- 
deliver to the office of Surface Mining, 
U.S. Department of the Interior, 
Administrative Record (TSR 14.33), 
Room 5315, 1100 L Street, NW., 
Washington, D.C.; or mail to the Office 
of Surface Mining, U.S. Department of 
the Interior, Administrative Record (TSR 
14.33), Room 5315L, 1951 Constitution 
Avenue, NW., Washington, DC 20240. 

Public hearings: Washington, D.C._— 
Department of the Interior Auditorium, 
18th and C Streets, NW.; Pittsburgh, 
Pa.—William S. Moorehead Federal 
Building, Room 2212, 1000 Liberty 
Avenue; and Denver, Colo.—Brooks 
Tower, 2d Floor Conference Room, 1020 
15th Street. 

Public meetings: OSM offices in 
Washington, D.C.; Pittsburgh, Pa.; and 
Denver, Colo. 

FOR FURTHER INFORMATION CONTACT: 
Public hearings and information: Arthur 
Anderson, Division of Technical 
Assistance, Office of Surface Mining, 


U.S. Department of the Interior, 1951 
Constitution Avenue, NW., Washington, 
DC 20240; 202-343-5954. 

Public meetings: Jose del Rio, 202- 
343-4022. 
SUPPLEMENTARY INFORMATION: 
I. Public Commenting Procedures. 
II. Discussion of Proposed Rules. 
III. Procedural Matters. 


I. Public Commenting Procedures 


Written Comments 


Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Commenters are requested to submit 
five copies of their comments (see 
“Addresses”). Comments received at 
locations other than Washington, D.C., 
will not necessarily be considered or be 
included in the Administrative Record 
for the final rulemaking. The comment 
period will remain open until the close 
of the comment period on the draft 
environmental impact statement that 
will consider this proposed rule. 


Public Hearings 


Persons wishing to comment at the 
public hearings should contact the 
person listed under “For Further 
Information Contact” by the close of 
business three working days before the 
date of the hearing. If no one requests 
the opportunity to comment at a public 
hearing at a particular location by that 
date, the hearing will not be held. If only 
one person requests the opportunity to 
comment, a public meeting, rather than 
a public hearing, may be held and the 
results of the meeting included in the 
Administrative Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare appropriate 
questions. 

Public hearings will continue on the 
specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to comment, and 
persons present in the audience who 
wish to comment, have been heard. 


Public Meetings 


Persons wishing to meet withOSM 
representatives to discuss these 
proposed rules may request a meeting at 
any of the OSM offices listed in 
“Addresses” by contacting the person 
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under “For Further Information 
Contact.” 

All such meetings are open to the 
public and, if possible, notices of 
meetings will be posted in advance in 
the Administrative Record room (1100 L 
Street). A written summary of each 
public meeting will be made a part of 
the Administrative Record. 


II. Discussion of Proposed Rules 


1. Authority. The authority for these 
sections is found in sections 102, 201, 
501, 503, 504, 507, 508, 510, 515, 517, and 
701 of the Surface Mining Control and 
Reclamation Act of 1977, 30 U.S.C. 1201 
et seq. (the Act). 

2. General. On March 13, 1979, OSM 
promulgated the permanent program 
regulations as required by section 701 of 
the Act. In Subchapter K, §§ 816.180-181 
and 817.180-181 of the permanent 
program regulations pertain to the 
following three areas: transportation 
facilities other than roads, support 
facilities, and utility installations. Part 
827 of the regulations pertains to coal 
processing plants and support facilities 
not located at or near the minesite or not 
within the permit area for a mine. 

3. Proposed Change to Definition in 
§ 70.5. OSM proposes to revise the 
permanent regulatory program definition 
of surface coal mining operations to 
clarify the regulation of coal oad-out 
facilities, crushing facilities, and coal 
processing plants located both “at or 
near the mine site” and “offsite.” The 
proposed rule addresses a continuing 
controversy surrounding OSM’s 
regulations and their applicability to 
certain facilities not located “at or near 
the mine site.” The controversy revolves 
around the interpretation of the term 
“surface coal mining operations” 
contained in section 701(28) of the Act. 

Some of the issues raised in this 
proposed rule were also addressed in a 
prior rulemaking; see 45 FR 42333-42335 
(June 24, 1980). This rulemaking is 
intended to readdress these issues and 
to provide interested persons an 
opportunity to comment on them in the 
context of OSM’s overall regulatory 
reform effort. 

The proposed rule would also amend 
the definition of surface coal mining and 
reclamation operations, which refers to 
surface “coal mining operations.” 

Thus, surface coal mining and 
reclamation operations would address 
major issues with respect to the 
regulation of coal processing plants and 
coal loading facilities not located “at or 
near” the mine site. 

Section 701(28) of the Act defines 
“surface coal mining operations” as 
follows: 
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(A) activities conducted on the surface of 
land in connection with a surface coal mine 
or subject to the requirements of section 516 
surface operations and surface impacts 
indicent to an underground coal mine, the 
products of which enter commerce or the 
operations of which directly or indirectly 
effect interstate commerce. Such activities 
include excavation for the purpose of 
obtaining coal including such common 
methods as contour, strip, auger, mountaintop 
removal, box cut, open pit, and area mining, 
the uses of explosives and blasting, and in 
situ distillation or retorting, leaching or other 
chemical or physical processing, and the 
cleaning, concentrating, or other processing 
or preparation, loading of coal for interstate 
commerce at or near the mine site: Provided, 
however, That such activities do not include 
the extraction of coal incidental to the 
extraction of other minerals where coal does 
not exceed 16% per centum of the tonnage of 
minerals removed for purposes of commercial 
use or sale or coal explorations subject to 
section 512 of this Act; and 

(B) the areas upon which such activities 
occur or where such activities disturb the 
natural land surface. Such areas shall also 
include any adjacent land the use of which is 
incidental to any such activities, all lands 
affected by the construction of new roads or 
the improvement or use of existing roads to 
gain access to the site of such activities and 
for haulage, and excavations, workings, 
impoundments, dams, ventilation shafts, 
entryways, refuse banks, dumps, stockpiles, 
overburden piles, spoil banks, culm banks, 
tailings, holes or depressions, repair areas, 
storage areas, processing areas, shipping 
areas and other areas upon which are sited 
structures, facilities, or other property or 
materials on the surface, resulting from or 
incident to such activities. (Emphasis added.} 


The definition thus encompasses two 
categories: (1) Activities conducted on 
the surface of land in connection with a 
surface coal mine or an underground 
mine with surface effects, and (2) those 
areas upon which such activities or the 
effects of such activities occur. 

Through the use of examples, the 
statutory definition offers some 
guidance as to the scope of activities 
connected with a mine operation. It is 
unclear from the syntax alone, however, 
whether the phrase “at or near the mine 
site” at the end of the examples in 
paragraph (A), modifies only the phrase 
immediately preceding it, i.e., “loading 
of coal for interstate commerce,” or 
whether it also modifies “the cleaning, 
concentrating or other processing or 
preparation.” 

The definition of a “surface coal 
mining operation” in section 701(28) of 
the Act therefore is subject to two 
differing interpretations: (1) That 
cleaning, concentrating, other processing 
or preparation and loading of coal must 
be both in connection with a surface 
coal mine and “at or near the mine site” 
to be regulated; or (2) that such 
activities, other than the loading of coal, 


are regulated if they are “in connection 
with” a surface mine, without regard to 
proximity to the mine. 

In the interpretation of the initial 
regulatory program, which adopted in 
§ 700.5 the statutory definition of surface 
coal mining operation directly from the 
Act, the Interior Board of Surface 
Mining and Reclamation Appeals (the 
Board) generally applied the first test. 
See, Western Engineering, 1 IBSMA 202 
(1979); Thoroughfare Coal Co., 3 IBSMA 
72 (1981); The Hope Co., 3 IBSMA 7 
(1981); Falcon Coal Co., 2 IBSMA 406 
(1980); Wolverine Coal Corp., 2 IBSMA 
325 (1980); Roberts Bros. Coal Co., 2 
IBSMA 284 (1980). See also, Drummond 
Coal Co. v. Watt, Civ. No. CV 80-M- 
0829-S (N.D. Ala., April 20, 1981). 

In the development of the regulations 
for the permanent regulatory program, 
OSM attempted to clarify its 
interpretation of the general meaning of 
“at or near the minesite” as modifying 
only the “loading of coal for interstate 
commerce.” (See 44 FR 14914-15 and 
14928 (March 13, 1979).) However, since 
the OSM interpretation was only 
contained in the preamble to the 
permanent program regulations and not 
in the regulation itself, the ambiguity 
was not fully resolved and the Board 
continued to apply the “at or near” test 
to all the above listed activities. Judge 
Flannery, on the other hand, in Jn re: 
Permanent Surface Mining Regulation 
Litigation, Civil Action No. 79-1144 
(D.D.C., May 16, 1980) (Slip op. at 51-53), 
on appeal Civ. No. 80-1810 et seg. (D.C. 
Cir), upheld the OSM interpretation and 
found that the “at or near” language 
only modified the loading of coal. Judge 
Flannery also recognized that Section 
701(28) B provided a second, and 
independent basis for OSM’s 
jurisdiction over processing areas that 
were not “at or near the minesite” (id. at 
52-53). 

In July 1980, OSM proposed to 
undertake a contract study on coal 
handling facilities to attempt to clarify 
some of these interrelated issues. This 
study was designed to determine the 
number and location of the various 
types of processing plants, loading 
facilities, etc. used in connection with 
the coal mining industry. Briefly 
summarized, the study reports the 


following total number of facilities: che 


The entire study, which evaluates 
additional characteristics for such 
facilities in seven specific geographic 


areas will be included in the 
administrative record for this 
rulemaking. (Skelly and Loy Engineers 
and Consultants, “Nationwide 
Assessment of Off-Site Coal Handling 
Facilities,” Contract No. J5101077.) 

The proposed rule would revise the 
definition of surface coal mining 
operation in order to clearly distinguish 
the loading of coal for interstate 
commerce from other regulated 
activities. The proposed rule follows the 
interpretation provided in the preamble 
to the March 13, 1979, publication of the 
permanent regulatory program. To be 
regulated, loading of coal must be “at or 
near the minesite.” Cleaning, 
concentrating, or other processing or 
preparation would not be so limited. 

The proposed rule would regulate 
those operations that are most likely to 
have the potential for environmental 
impacts, including coal processing 
plants and associated coal waste 
disposal areas whether or not such 
facilities were located “at or near the 
mine site,” so long as they are used “in 
connection with a coal mining activity.” 
This interpretation would also be 
consistent with the March 13, 1979, 
promulgation of the permanent program 
rules in not regulating coal processing 
plants situated at the point of ultimate 
coal use, since such activities would be 
directly associated with the ultimate use 
of the coal and would not be considered 
to be “in connection” with a coal mine. 
(See 44 FR 14928 (March 13, 1979).) 

In addition to the clarification of the 
phrase “at or near the mine site,” the 
proposed rule would also revise the 
punctuation of the definition to further 
clarify its meaning and the activities 
regulated. The proposed rule would 
recognize the following distinct types of 
activities included within the meaning of 
the term “surface coal mining 
operations”: 


Contour mining; 

Strip mining; 

Auger mining; 

Mountaintop mining; 

Box cut mining; 

Open pit mining; 

Area mining; 

Use of explosives and blasting in relation to 
coal mining; 

In-situ distillation, retorting, leaching, or 
other chemical or physical processing; 

Cleaning, concentrating or, other processing 
or preparation of coal; 

Loading of coal for interstate commerce at or 
near the mine site; and 

Extraction of coal from coal refuse piles. 


OSM has also found that there has 
been some confusion by some members 
of the public and the coal industry 
caused by the reference to “surface coal 
mining operations” as those operations 
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regulated under the Act, since many 


underground mining operations are also . 


regulated. To help reduce the confusion 
resulting from the terminology and to 
clearly indicate that both surface and 
underground mining are covered by the 
definition, the proposed rule would 
revise the term “surface coal mining 
operations” to simply “coal mining 
operations.” Appropriate technical 
amendments to other rules currently 
using the term “surface coal mining and 
reclamation operations” will be 
implemented if this change is adopted. 
No substantive change is intended as a 
result of the change in this terminology. 
4. Amendments to § 701.5. 


Coal processing 


The proposed rule would add a new 
definition for coal processing to 
complement the revised definition for 
coal mining operations and those 
activities regulated under the Act as 
defined in that term. Thus, coal 
processing would be defined to mean 
the cleaning, concentrating, or other 
processing or preparation of run-of-the- 
mine coal to separate coal from its 
impurities. Under this definition, coal 
processing would not include coal 
loading, coal crushing, and other such 
activities that do not result in the 
production of a coal processing waste 
product. By clarifying that coal 
processing includes only those activities 
where coal is separated from its 
impurities, the definition would closely 
follow the common usage of the term in 
industry and would provide for the 
regulation of those coal processing 
activities most likely to be associated 
with the potential for adverse 
environmental impacts on the land 
surface. 


Coal processing plant 


The definition of coal processing plant 
would be revised to parallel the 
proposed definition of coal processing. 
Under the proposed rule, coal processing 
plant would be defined to mean a 
collection of facilities where run-of-the- 
mine coal is subject to cleaning, 
concentrating, or other processing or 
preparation in order to separate coal 
from its impurities. The proposed rule 
would provide a listing of the types of 
facilities that might be expected to be 
included within the overall scope of a 
coal processing plant. Individually, 
many of the described facilities would 
not constitute a coal processing plant, 
and some of these facilities might be 
found at other types of plants. Loading 
facilities, which are not proposed to be 
part of the coal processing plant under 
the definition above, would be 
considered part of a coal processing 


plant when conducted in conjunction 
with processing operations. These 
examples are not intended to be 
definitive, nor is this list intended to be 
exhaustive. 

Support facilities 

OSM proposes to adopt a new 
definition for the term “support 
facilities.” The new definition would 
clarify the types of facilities regulated 
under proposed §§ 816.180 and 817.180 
which contain performance standards 
applicable to transportation and support 
facilities and utility installations. Under 
the proposed definition, support 
facilities would be defined as those 
facilities, and the areas upon which such 
facilities are located, required for, or 
used incidentally to coal mining 
operations. Those facilities currently 
treated as “utility installatons” and 
other transportation systems would also 
be included. The definition is intended 
to have a broad application and would 
include, but need not be limited to, the 
following facilities: mine buildings; bath 
houses; coal loading facilities; coal 
crushing and sizing facilities; coal 
storage facilities; equipment and storage 
facilities; fan buildings; hoist buildings; 
sheds, shops, and other buildings; water 
treatment and water storage facilities; 
utility installations; railroads, surface 
conveyor systems, chutes, aerial 
tramways, or other transportation 
facilities. 

Generally, support facilities would be 
regulated along with activities that are 
covered under the proposed definition of 
coal mining operations. However, 
individual facilities may also be subject 
to regulation independently if they 
constitute a separate coal mining 
operation subject to the Act's 
application. Thus, certain coal loading 
facilities could be regulated as support 
facilities if they were required for, or 
used incidentally to another coal 
operation. Coal loading facilities would 
also, however, be regulated as an 
independent coal mining operation up to 
the point the coal is loaded for interstate 
commerce at or near the mine site. 
Under the proposed rule, OSM would 
interpret all coal loading facilities to be 
regulated as either support facilities or a 
coal mining operation up to the point of 
the first loading of run-of-the-mine coal 
for interstate commerce. Coal loading 
facilities, coal crushing, and coal sizing 
operations where the coal is not 
separated from its impurities would not 
be regulated if they are not located “at 
or near” the minesite of if they are not 
required for, or used incidentally to, coal 
mining operations. 

5. Proposed changes to § 785.21. 
Existing § 785.21 sets permitting 
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requirements pertaining to coal 
processing plants and related support 
facilities not located at or near the 
minesite or not within the permit area 
for a specific mine. The proposed 
revisions to § 785.21 are intended to . 
complement the proposed clarification 
of the definition of surface coal mining 
operations and coal processing plant, 
discussed above. Under the proposed 
rule, coal processing plants not within 
the permit area for a specified mine, 
other than those directly associated 
with the ultimate user of coal, would be 
subject to the requirements for such 
plants as a special category of mining. 
Section 785.21 contains the permit 
requirements for regulation of such 
facilities. The proposed rule would 
parallel the requirements of existing 

§ 785.21, but would be revised to clarify 
the type of facilities regulated through 
Part 827. 

6. Proposed changes to §§ 816.180-181 
and 817.180-181. (a) Existing §§ 816.180 
and 817.180 contain environmental 
performance standards applicable to 
transporation facilities other than roads 
for surface mining operations and 
underground mining operations, 
respectively. Existing §§ 816.181 and 
817.181 apply to support facilities and 
utility installations for surface mining 
operations and underground mining 
operations, respectively. Because the 
proposed amendments to rules 
governing utility installations and 
support and transportation facilities for 
surface and underground operations are 
parallel, they will be treated together in 
this discussion. The primary objective of 
each of these sections is to provide 
general environmental protection 
performance standards for such 
facilities, to assure an adequate level of 
environmental protection for fish and 
wildlife and related environmental 
resources, and to assure that the 
potential for water pollution is 
minimized. There is no apparent reason 
to distinguish between different types of 
support facilities: Under the proposed 
rule, the separate standards for 
transportation facilities and those 
standards related to support facilities 
and utility installations would be 
combined into a single rule establishing 
standards for all such support facilities. 
This would help streamline the 
regulations and make them more easily 
understood and implemented. The 
proposed rule would not cover coal 
processing plants. Those plants would 
be regulated under Part 827, as 
discussed below. 

Because of the diversity of types of 
facilities that-would be covered by the 
new rule, the proposed rule continues to 
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apply general standards at the national 
level. Case-by-case application and the 
development of more detailed 
regulations could continue to be the 
responsibility of the regulatory 
authority, on the basis of the needs in 
individual States and at individual sites. 

The proposed rule would modify the 
title from existing §§ 816.180 and 
817.180, “Other Transporation 
Facilities,” and §§ 816.181 and 817.180, 
“Support Facilities and Utility 
Installations.” Under the proposal, 

§§ 816.180 and 817.180 of the 
performance standards would be 
entitled simply “Support Facilities.” 

The listings of regulated facilities in 
the introductory language to §§ 816.180 
and 817.180 have been deleted. These 
examples are proposed to be 
incorporated in the definition of support 
facilities discussed above. 

Proposed §§ 816.180 (a) and (b) and 
817.180 (a) and (b) cover the 
performance standards of the previous 
§§ 816.181 and 817.181 which relate to 
the control of erosion and siltation, 
water pollution, and damage to public or 
private property. The phrase “at or near 
the mining site” has been eliminated 
because that phrase only modifies 
facilities for the loading of coal for 
interstate commerce. Those facilities 
excluded by that phrase would not be 
within OSM’s jurisdiction under the 
proposed definition of coal mining 
operations. 

Existing §§ 816.181 and 817.181 govern 
the design, construction, location, 
maintenance, and use of support 

facilities and utility installations. OSM 
proposes to continue to regulate the 
location, maintenance, and use of 
support facilities, but will no longer 
regulate the construction and design of 
these facilities. So long as the facilities 
can be operated and maintained in 
conformance with the performance 
standards, the design and construction 
need not be regulated. 

The proposed consolidated 
performance standards would control 
and minimize the effects on the 
environment the general 
standards applicable to these various 
types of facilities. In addition, damage to 
fish and wildlife and additional 
contributions of suspended solids to the 
streamflow must be limited to the extent 
possible using the best technology 
currently available, and be in 
compliance with State and Federal law, 
as is currently required in the existing 
§§816.180, 816.181, 817.180, and 817.181. 

The proposed language would 
substitute the requirement that 
operations minimize damage to the 
extent possible using the best 
technology currently available for the 


existing requirement that damage be 
prevented to the extent possible using 
that standard. This language change 
reflects the fact that “prevention of 
damage” is an absolute standard which 
cannot be limited by technology. 
Minimization of damage is logically 
consistent with the concept of using the 
best technology available. Prevention of 
damage would still be required when the 
available technology allows complete 
damage avoidance. Thus, no change in 
the required level of technology or 
damage avoidance would result from 
this terminology change. 

OSM proposes to delete the 
requirement in existing §§ 816.180 and 
817.180 that transportation facilities be 
designed, constructed, reconstructed, or 
maintained to control and minimize air 
pollution. This requirement was 
suspended in August 4, 1980 (45 FR 
51547), as a result of Judge Flannery’s 
opinion in Jn Re: Permanent Surface 
Mining Regulation Litigation (Civil 
Action No. 79-1144, May 16, 1980, Slip 
op. at 27.29), which held that OSM was 
without authority to regulate air 
pollution from coal mines. Other Federal 
laws will continue to limit permissible 
air pollution. 

Proposed §§ 816.180(c), and 817.180{c) 
are identical to existing §§ 816.181(b) 
and 817.181(b) and require all surface 
mining activities to be conducted to 
minimize damage, destruction, or 
disruption of services provided by oil 
and gas pipelines, railroads, and utility 
lines that pass over, under, or through 
the permit area. 

Under the existing rules “other 
transportation facilities” are not 
regulated as to their potential impacts 
on oil, gas, and water wells; oil, gas, and 
coal slurry pipelines; railroads; electric 
and telephone lines; and water and 
sewage lines which pass over, under, or 
through the permit area. Because OSM 
proposes to define these facilities as 
support facilities, the requirements of 
regulatory authority and owner approval 
prior to disruption of these facilities 
would be applied to other transportation 
facilities. 

7. Proposed changes to Part 827. OSM 
proposes to change the title of Part 827 
from “Coal Processing Plants and 
Support Facilities Not Located at or 
Near the Mine Site or Not Within the 
Permit Area for a Mine” to “Coal 
Processing Plants Not Located Within 
the Permit Area of a Mine” in order to 
reflect the applicability of the proposed 
rule. Support facilities would be covered 
by proposed §§ 816.180 and 817.180. 

Proposed § 827.1, “Scope,” would be 
modified for simplicity to cover the 
intent of the rule as revised and to 
reflect the proposed revisions to 
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definitions and the fact that support 
facilities would not be covered by this 
part. 

Proposed § 827.11, “Applicability,” 
would be modified and amended as 
follows. Each operator who conducts 
coal processing not directly associated 
with the ultimate user of coal and not 
within the permit area of any specific 
mine would be required to obtain a 
permit. The language would be modified 
to reflect the elimination of support 
facilities which are covered by proposed 
30 CFR 827.12(h) and 816.180. The 
limitation of the applicability of the part 
to those not associated with the ultimate 
user is intended to eliminate those 
facilities that are operated primarily in 
conjunction with the ultimate user of the 
coal and are not used “in connection” 
with coal mining operations. As 
discussed above, OSM does not have 
jurisdiction over facilities not in 
connection with coal mining operations. 
The proposed applicability section 
would also reference Subchapter J to 
make it clear that the bonding 
requirements of the Act and the 
regulations apply to such operations. 

Proposed § 827.12 contains the 
required performance standards for such 
coal processing plants. 

The requirements of Part 816 are 
referenced in order to minimize 
unnecessary verbiage and simplify the 
regulatory requirements. Proposed 
§ 827.12(a) is identical to the existing 
§ 827.12(a) governing the use of signs 
and markers. 

Existing § 827.12(b) on roads is 
proposed as § 827.12{i) and the new 
reference is to the applicable standards 
in § 816.150. (See proposed roads rule, 
47 FR 16592 (April 16, 1982).) Existing 
§ 827.12(c) governing stream alinement 
is proposed to be renumbered 
§ 827.12(b). There is no change in the 
wording or intent. 

Existing § 827.12(d) governing 
discharge structures and drainage from 
disturbed areas is proposed to be 
renumbered § 827.12{c). It has been 
modified to include the requirement of 
existing § 827.12(h) as well as . 

§ 827.12(d). The proposed rule would 
indicate that drainage from any 
disturbed area must meet the 
requirements of §§ 816.45-816.47 of this 
chapter and that discharges from those 
areas must comply with §§ 816.41-816.42 
of this chapter and other applicable 
State or Federal law. 

Existing § 827.12(e) on permanent 
impoundments is proposed as 
§ 827.12(d). There are no changes in the 
wording or intent. « 

Existing § 827.12(f) on the-use of water 
wells is proposed to be removed 
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because no significant use of water 
wells would be expected to be 
associated with coal processing plants. 

Existing § 827.12(g) governing disposal 
of coal processing waste is proposed as 
§ 827.12(e). No change in wording or 
intent is proposed. 

Existing § 827.12(h) on discharge 
structures is proposed to be removed 
because of the duplication with 
proposed § 827.12(c) which now 
includes discharge structures for 
diversions and sediment control 
structures. 

Existing § 827.12(j) governing fish, 
wildlife, and related environmental 
values is proposed to be renumbered as 
proposed § 827.12(f). It will be retained 
with no change in wording or intent. 

Existing § 827.12(k) on slide areas is 
proposed to be eliminated from this 
section because it is not directly 
applicable to coal processing plants and 
their functions. 

Existing § 827.12(m) governing 
reclamation and topsoil handling is 
proposed to be renumbered as 
§ 827.12(g). It is being modified in 
conjunction with proposed § 827.12(j) to 
clarify the applicable regulations and 
references. Under this proposed rule, 
reference to §§ 816.100-816.106 would 
be deleted because contemporaneous 
reclamation and backfilling and grading 
requirements are not generally 
applicable to coal processing plants. 

Existing § 827.12(n) governing support 
facilities is proposed to be renumbered 
as § 827.12(h). No significant 
modifications are intended. The 
reference in this section has been 
revised to reference newly proposed 
§ 816.180 which covers the support and 
transportation facilities and utility 
installations in connection with or 
related to the coal processing plant. 

Existing § 827.12(0) governing coal 
processing plants on prime farmland is 
proposed for deletion. Under Judge 
Flannery’s ruling, in Jn Re: Permanent 
Surface Mining Regulation Litigation 
(Civil Action No. 79-1144, May 16, 1980, 
Slip op. at 3), facilities such as surface 
areas of underground mines and coal 
processing plants that will be in place 
for many years should be exempt from 
the prime farmland provisions. 

Proposed § 827.12(k) would include 
the requirements for protection of air 
resources contained in exi 
§ 827.12(i), with minor editorial 
revisions. 

Proposed § 827.12(l} would include the 
requirements of existing § 827.12(1) for 
the protection of underground mines. 


for approval. 


Ill. Procedural Matters 
National Environmental Policy Act 


OSM has prepared an environmental 
assessment (EA) of the cumulative 
impacts on the human environment of 
this rulemaking and related rulemakings 
under the Act. This cumulative EA is on 
file in the OSM Administrative Record 
office at the address listed in the 
“Addresses” section of this preamble. 
OSM is also preparing a supplemental 
environmental impact statement that 
will consider this proposed rule. (See 47 
FR 18920, May 3, 1982.) 


Executive Order-12291 


The Department of the Interior (DON) 
has determined that this document is not 
a major rule and does not require a 
regulatory impact analysis under 
Executive Order 12291. 


Regulatory Flexibility Act 


The DOI has also determined 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq., that the 
proposed rules do not have significant 
economic impact on a substantial 
number of small entities. The proposed 
rule is expected to ease the regulatory 
burden on small coal operators by giving 
the State regulatory authorities the 
discretion of reducing the amount of 
information that will have to accompany 
each permit application. 


Paperwork Reduction Act 


The information collection 
requirements in existing 30 CFR 785.21 
were approved by the Office of 
Management and Budget (OMB) under 
44 U.S.C. 3507 and assigned a new 
clearance number on April 1, 1981. This 
approval was identified in a note at the 
introduction to Part 785. The new 
number is 1029-0040. OSM is proposing 
to remove the “Note” paragraph and to 
codify the OMB approval for the 
existing requirements under new 
§ 785.10. The information required by 
§ 785.21 will be used to give the 
regulatory authority a sufficient baseline 
upon which to assess the impact of the 
proposed operation during the 
permanent regulatory program. The 
obligation to respond is mandatory. 

The proposed revisions to these 
requirements will be submitted to OMB 


List of Subjects 
30 CFR Part 700 


Administrative practice and 
procedure, Coal mining, Surface mining, 
Underground mining, Reporting 
requirements. 
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30 CFR Part 701 


Coal mining, Law enforcement, 
Surface mining, Underground mining. 


30 CFR Part 785 


Coal mining, Reporting requirements, 
Surface mining, Underground mining. 


30 CFR Part 816 

Coal mining, Environmental 
protection, Reporting requirements, 
Surface mining. 
30 CFR Part 817 

Coal mining, Environmental 
protection, Reporting requirements, 
Underground mining. 
30 CFR Part 827 


Coal mining, Environmental 
protection, Surface mining, Underground 


mining. 
Accordingly, for the reasons set forth 
above, Parts 700, 701, 785, 816, 817, and 
827 are proposed to be amended as 
follows, 
Dated: June 9, 1982. 
Daniel N. Miller, Jr., 
Assistant Secretary of the Interior. 


PART 700—GENERAL 


1. In § 700.5, the definition of “surface 
coal mining operations” is redesignated 
as “coal mining operation,” placed in 


_alphabetical order, and revised to read 


as follows: ; 
§ 700.5 Definitions. 


* * * * * 


Coal mining operations “means” — 

(a) Activities conducted on the 
surface of lands in connection with a 
surface coal mine or, subject to the 
requirements of Section 516 of the Act, 
surface operations and surface impacts 
incident to an underground coal mine, 
the products of which enter commerce 
or the operations of which directly or 
indirectly affect interstate commerce. 
Such activities include excavation for 
the purpose of obtaining coal, including 
such common methods as contour, strip, 
auger, mountaintop removal, box cut, 
open pit, and area mining; the uses of 
explosives and blasting; in-situ 
distillation, retorting, leaching, or other 
chemical or physical processing; and the 
cleaning, concentrating, or other 
processing or preparation of coal. Such 
activities also include the loading of 
coal for interstate commerce at or near 
the mine site. 

' Provided, These activities do not 
include the extraction of coal incidental 
to the extraction of other minerals, 
where coal does not exceed 16% per 
centum of the tonnage of minerals 
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removed for purposes of commercial use 
or sale, or coal exploration subject to 
section 512 of the Act; and Provided 
further, That excavation for the purpose 
of obtaining coal includes extraction of 
coal from coal refuse piles; and 

(b) Areas upon which the activities 
described in paragraph (a) of this 
section occur or where those activities 
disturb the natural land surface. These 
areas shall also include any adjacent 
land the use of which is incidental to 
any activities, all lands affected by the 
construction of new roads or the 
improvement or use of existing roads to 
gain access to the site of those activities 
and for haulage and excavation, 
workings, impoundments, dams, 
ventilation shafts, entryways, refuse 
banks, dumps, stockpiles, overburden 
piles, spoil banks, culm banks, tailings, 
holes or depressions, repair areas, 
storage areas, porcessing areas, shipping 
areas, and other areas upon which are 
sited structures, facilities, or other 
property or material on the surface, 
resulting from or incident to those 
activities. 


* * * * * 


PART 701—PERMANENT 
REGULATORY PROGRAM 


2. Section 701.5 is amended by 
revising the definition of “coal 
processing plant” and by adding in 
alphabetical order definitions for “coal 
processing” and “support facilities.” 


§ 701.5 Definitions. 
* * * 7 ” 

Coal processing means the cleaning, 
concentrating, or other processing or 
preparation of run-of-the-mine coal in 
order to separate coal from its 
impurities. 

Coal processing plant means a 
collection of facilities where run-of-the- 
mine coal is subjected to cleaning, 
concentrating, or other processing or 
preparation in order to separate coal 
from its impurities. The processing plant 
may consist of, but need not be limited 
to, the following facilities: loading 
facilities; storage and stockpile facilities; 
sheds, shops, and other buildings; water- 
treatment and water-storage facilities; 
settling basins and impoundments; coal 
processing and other waste disposal 
areas; roads, railroads, surface conveyor 
systems, chutes, aerial tramways, or 
other transportation facilities. 

Support facilities means those 
facilities required for, or used incidental 
to, coal mining operations and the areas 
upon which such facilities are located. 
Support facilities may consist of, but 
need not be limited to, the following 


facilities: mine buildings; bath houses; 
coal loading facilities; coal crushing and 
sizing facilities; coal storage facilities; 
equipment and storage facilities; fan 
buildings; hoist buildings; sheds, shops, 
and other buildings; water-treatment 
and water-shortage facilities; utility 
installations; railroads, surface 
conveyor systems, chutes, aerial 
tramways, or other transportation 
facilities. 


PART 785—REQUIREMENTS FOR 
PERMITS FOR SPECIAL CATEGORIES 
OF MINING 


3. Section 785.21 is revised to read as 
follows. 


§ 785.21 Coal processing plants not 
located within the permit area of a mine. 

(a) This section applies to any person 
who operates or intends to operate coal 
processing plants outside the permit 
area of any specific mine other than 
such plants when they are directly 
associated with the ultimate user. Any 
person who operates such a processing 
plant shall have obtained a permit from 
the regulatory authority under the 
regulatory program in accordance with 
the requirements of this section. 

(b) Any application for a permit for 
operations covered by this section shall 
contain in the mining and reclamation 
plan, specific plans, including 
descriptions, maps and cross-sections of 
the construction, operation, 
maintenance, and removal of the 
processing plants and associated 
support facilities. The plan shall 
demonstrate that those operations will 
be conducted in compliance with 30 CFR 
Part 827. 

(c) No permit shall be issued for any 
operation covered by this section, unless 
the regulatory authority finds in writing, 
that, in addition to meeting all other 
applicable requirements of this 
subchapter, the operations will be 
conducted in compliance with the 
requirements of 30 CFR Part 827. 


PART 816—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
SURFACE MINING ACTIVITIES 


4. Section 816.180 is revised to read as 
follows: 
§ 816.180 Support facilities. 


Support facilities shall be located, 
maintained, and used— 


PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 


6. Section 817.180 is revised to read as 
follows: 
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§ 817.180 Support facilities. 


Support facilities shall be located, 
maintained, and used— 

(a) In a manner which prevents or 
controls erosion and siltation, water 
pollution, and damage to public or 
private property; 

(b) To the extent possible using the 
best technology currently available, in a 
manner that— 

(1) Minimizes damage to fish, wildlife, 
and related environmental values; and 

(2) Minimizes additional contributions 
of suspended solids to streamflow or 
runoff outside the permit area. Any such 
contributions shall not be in excess of 
limitations of State or Federal law; and 

(c) In a manner which minimizes 
damage, destruction, or disruption of 
services provided by oil, gas, and water 
wells; oil, gas, and coal-slurry pipelines; 
railroads; electric and telephone lines; 
and water and sewage lines which pass 
over, under, or through the permit area, 
unless otherwise approved by the owner 
of those facilities and the regulatory 
authority. (Pub. L. 95-87, 30 U.S.C. 1201 
eq seq.) 


§ 817.181 [Removed] 


7. Section 817.181 is removed. 
8. Part 827 is revised to read as 
follows: . 


PART 827—PERMANENT PROGRAM 
PERFORMANCE STANDARDS—COAL 
PROCESSING PLANTS NOT LOCATED 
WITHIN THE PERMIT AREA OF MINE 


Sec. 

827.1 Scope. 

827.11 Applicability. 

827.12 Coal processing plants: Performance 
standards. 


Authority: Pub. L. 95-87, 91 Stat. 447 (30 
U.S.C. 1201 et seq.). 


§ 827.1 Scope. 

This part sets forth requirements for 
coal processing plants not within the 
permit area for a specific mine, to 
ensure the protection of public property 
and the environment, in accordance 
with the Act. 


§ 827.11 Applicability. 


Each person who operates a coal 
processing plant not within the permit 
area for a specific mine other than those 
plants directly associated with the 
ultimate user shall obtain a permit in 
accordance with § 785.21 of this chapter, 
obtain a bond in accordance with 
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Subchapter J of this chapter, and 
conduct those operations in accordance 
with the requirements of this part. 


§ 827.12 Coal processing piants: 
Performance standards. 


Construction, operation, maintenance, 
modification, reclamation, and removal 
activities at coal processing plants shall 
comply with the following: 


(a) Signs and markers for the coal 
processing plant, coal processing waste 
disposal area, and water-treatment 
facilities shall comply with § 816.11 of 
this chapter. 


(b) Any stream or channel 
realinement shall comply with § 816.44 
of this chapter. 


(c) Drainage from any disturbed area 
related to the coal processing plant shall 
comply with §§ 816.45-816.47 of this 
chapter, and all discharges from these 
areas shall meet the requirements of 
§ § 816.41-816.42 of this chapter and any 
other applicable State or Federal law. 


(d) Permanent impoundments 
associated with coal processing plants 
shall meet the requirements of §§ 816.49 
and 816.56 of this chapter. Dams 
constructed of or impounding coal 
processing waste shall comply with 
§§ 816.91-816.93 of this chapter. 

(e) Disposal of coal processing waste, 
solid waste, and any excavated 
materials shall comply with §§ 816.81- 
816.88, 816.89, and 816.71-816.74, of this 
chapter, respectively. 

(f) Fish, wildlife, and related 
environmental values shall be protected 
in accordance with § 816.97 of this 
chapter. 

(g) All disturbed areas shall be 
revegetated in accordance with 
§§ 816.111-816.117 of this chapter. 

(h) Support facilities related to the 
coal processing plant shall comply with 
§ 816.180 of this chapter. 

(i) Roads shall comply with § 816.150 
of this chapter. 

(j) Cessation of operations shall be in 
accordance with §§ 816.56 and 816.131- 
816.132 of this chapter. 

(k) Air pollution shall be controlled in 
accordance with § 816.95 of this chapter. 
(I) Adverse effects upon or resulting 

from nearby underground coal mining 
activities shall be minimized by 
appropriate measures including, but not 
limited to compliance with §§ 816.55 and 
816.79 of this chapter. 


[FR Doc. 82-17006 Filed 6-24-82; 8:15 am] 
BILLING CODE 4310-05-M 


30 CFR Parts 701, 770, 771, 773, 775, 
778, 782, 786, 787, and 788 


Surface Coal Mining and Reclamation 


Operations, Permanent Regulatory 
Program; Permitting—Processing, 
General Content, and Legal, Financial, 
Compliance, and Related Information 
Requirements of Applications 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Proposed rule. 


SUMMARY: The Office of Surface Mining 


(OSM) is proposing to revise its 
permanent program rules pertaining to 
(1) the processing of permits, (2) the 
general contents of permit applications, 
and (3) the legal, financial, compliance, 
and related information requirements of 
these applications. This proposal will 
involve the addition of two new parts to 
Subchapter G of 30 CFR Chapter VII, the 
revision of one part, and the removal of 
six parts. The purpose of these changes 
is to bring together and organize all 
these existing parts into only three 
parts. Such changes are needed to 
clarify permit requirements and 
procedures for the applicant. 


DATES: 


Written comments: Accepted until 
further notice. 

Public hearings: Held on request only, 
on August 4, 1982, at 9 a.m. (local). 

Public meetings: Scheduled on request 
only. See Supplementary Information for 
more detail 
ADDRESSES: 


Written comments: Hand-deliver to 
the Office of Surface Mining, U.S. 
Department of the Interior, 
Administrative Record (TSR 14.02), 
Room 5315, 1100 L Street, NW., 
Washington, D.C.; or mail to the Office 
of Surface Mining, U.S. Department of 
the Interior, Administrative Record (TSR 
14.02), Room 5315L, 1951 Constitution 
Avenue, NW., Washington, DC 20240. 

Public hearings: Washington, D.C.— 
Department of the Interior Auditorium, 
18th and C Streets, NW.; Pittsburgh, 
Pa.—William S. Moorehead Federal 
Building, Room 2212, 1000 Liberty 
Avenue; and Denver, Colo.—Brooks 
Tower, 2d Floor Conference Room, 1020 
15th Street. 

Public meetings: OSM offices in 
Washington, D.C;; Pittsburgh, Pa.; and 
Denver, Colo. 

FOR FURTHER INFORMATION CONTACT: 


Public hearings and information: 
Mary Josie Smith, Office of Surface 
Mining, U.S. Department of the Interior, 
1951 Constitution Avenue, NW., 
Washington, D.C. 20240; 202-343-5954. 
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Public meetings: Jose del Rio, 202- 
343-4022. 


SUPPLEMENTARY INFORMATION: 


I. Public Commenting Procedures. 


II. Background. 
III. Discussion of Proposed Rules. 


IV. Procedural Matters. 
I. Public Commenting Procedures 
Written Comménts 


Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Commenters are requested to submit 
five copies of their comments (see 
“Addresses”). Comments received at 
locations other than Washington, D.C., 
will not necessarily be considered or be 
included in the Administrative Record 
for the final rulemaking. The comment 
period will remain open until the close 
of the comment period on the draft 
supplemental environmental impact 
statement that will consider this 
proposed rule. 


Public Hearings 


Persons wishing to comment at the 
public hearings should contact the 
person listed under “For Further 
Information Contact” by the close of 
business three working days before the 
date of the hearing. If no one requests to 
comment at a public hearing at a 
particular location by that date, the 
hearing will not be held. If only one 
person requests to comment, a public 
meeting, rather than a public hearing, 
may be held and the results of the 
meeting included in the Administrative 
Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare appropriate 
questions. 

Public hearings will continue on the 
specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to comment, and 
persons present in the audience who 
wish to comment, have been heard. 


Public Meetings 


Persons wishing to meet with OSM 
representatives to discuss these 
proposed rules may request a meeting at 
any of the OSM offices listed in 
“Addresses” by contacting the person 
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listed under “For Further Information 
Contact.” 

All such meetings are open to the 
public and, if possible, notices of 
meetings will be posted in advance in 
the Administrative Record room (1100 L 
St.). A written summary of each public 
meeting will be made a part of the 
Administrative Record. 


Il. Background 

The Surface Mining Control and 
Reclamation Act of 1977, 30 U:S.C. 1201 
et seq. (the Act), provides various 
requirements for permits, including 
processing and application 
requirements. These include section 506, 
which contains the general requirements 
for permits and renewals, including 
permit and renewal terms; Section 507, 
which contains permit application 
requirements, specifies the requirements 
for confidential information, and 
provides for public inspection of 
applications; and section 508, which 
describes the information to be included 
in the reclamation plan and which also 
specifies confidential information. In 
addition, section 510 provides standards 
for permit appproval or denial which 
include requirements for permit findings 
and conditions and notification of 
violations; 

Section 511 provides for revisions of 
permits and transfer, assignment, or sale 
of permit rights; Section 513 provides for 
public notice and public hearings 
including comments on permit 
applications and informal conferences; 
and Section 514 provides for decisions 
of the regulatory authority and appeals 
from such decisions. The Act also 
provides various requirements for legal, 
financial, compliance, and related 
information. Other sections of the Act 
relating to requirements for permits 
under the permanent regulatory program 
include sections 101, 102, 201(c), 503, 504, 
509, 515, 516, 519, 527, 528, and 529 of the 
Act. 

The permanent regulatory permitting 
requirements of the Act were 
implemented through Subchapter G 
(Parts 770-788) of Title 30, Chapter VII 
of the Code of Federal Regulations (44 
FR 14902 et seg., March 13, 1979). These 
rules deal with the process of obtaining 
a permit, the contents of permit 
applications, and the administrative 
review of decisions of permits. Existing 
Part 770 contains general requirements 
and definitions for permit issuing 
systems under the permanent regulatory 
program. Existing Part 771 contains 
general provisions concerning the 
initiation of a permitting system and the 
filing of permit applications. Existing 
Part 778 sets forth the minimum legal, 
financial, compliance, and related 


information.requirements for permit 
applications for surface mines, while 
existing Part 782 sets forth the same 
requirements for underground mines. 
Existing Part 786 covers public 
participation and review and approval 
of permit applications. Existing Part 787 
governs administrative and judicial 
review of permit decisions. Existing Part 
788 regulates permit revisions and 
renewals; transfer, assignment, or sale 
of permit rights; and periodic review of 
existing permits. 

OSM is proposing in this rulemaking 
to reorganize and simplify part of 
Subchapter G to provide a more logical 
sequence to permit processing and 
content requirements. Certain 
definitions, which relate to permitting 
and which are currently located in Part 
701 of Subchapter A, General, are being 
included with this proposal. Under the 
proposal, most rules which deal with the 
process of obtaining a permit would be 
consolidated in a new Part 773. This 
new part would incorporate most of the 
requirements of Parts 770, 771, 786, 787, 
and 788 of the existing rules. All rules 
dealing with the general content 
requirements for permit applications, 
including portions of Part 771, would be 
proposed in new Part 775. All rules 
dealing with the legal, financial, 
compliance, and related information 
required in permit applications, 
including information currently 
contained in Part 782, would be 
proposed in revised Part 778. 

Other purposes of these revisions to 
Subchapter G are (1) to recognize the 
role of the States as primarily 
responsible for developing, approving or 
disapproving, and enforcing permit rules 
for surface coal mining and reclamation 
operations; and (2) to eliminate overly 
burdensome, counterproductive, and 
duplicative rules. 

Note that throughout the discussion of 
the proposed rules in this preamble are 
cross-references to both existing and 
proposed rules of 30 CFR Chapter VII, 
whereas within the proposed rules are 
cross-references only to the existing 
rules. In the final rules cross-references 
will be changed as needed. 

Ill. Discussion of Proposed Rules 
A. Part 701: Definitions 
Section 701.5 Definitions 

Several of the definitions proposed for 
this section are the same as those in the 
existing rules. However, they have been 
grouped together and proposed for the 
consolidated definition section of the 
rules‘§ 701.5 of this chapter. By making 
this change the OSM is that 
these definitions are applicable to the 
entire regulatory program and not just 
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Subchapter G. The definitions which are 
proposed in § 701.5, which are the same 
as the existing definitions, include: 
“principal shareholder,” located in 
existing § 770.5; “property to be mined,” 
located in existing § 770.5; “successor in 
interest” and “transfer, assignment, or 
sale of rights,” located in existing 


. § 788.5; and “violation notice,” located 


in existing § 770.5. The definition of 
“willful violation,” located in existing 

§ 786.5, would be revised to parallel the 
definition of proposed § 843.5 (cited as 
§ 842.5 in 46 FR 58472, Dec. 1, 1981). No 
substantive change is intended. 

The term “applicant” as defined in 
existing § 701.5 is proposed to be 
revised for clarity and to include those 
who apply for coal exploration permits. 
The definition of “applicant” included in 
existing § 770.5 would be removed, since 
it is redundant. 

The term “application” as defined in 
existing § 770.5 is proposed to be moved 
to § 701.5. The use of the phrase 
“exploration approval or a permit” 
would be changed to “permits for coal 
exploration or surface coal mining and 
reclamation operations” to agree with 
the terminology used in the proposed 
coal exploration rule, Part 772 (47 FR 
21442; May 18, 1982). If coal exploration 
operations would substantially disturb 
the natural land surface, proposed Part 
772 would require filing of a notice of 
intent to explore for explorgtion 
removing less than 250 tons of coal and 
a permit for exploration removing more 
than 250 tons of coal. 

Two new definitions are proposed in 
place of the definition of “complete 
application,” which is located in existing 
§ 770.5. These are: and “administratively 
complete permit application” and a 
“complete and accurate permit 
application.” 

An administratively complete permit 
application would contain all 
information necessary to begin the 
processing of a permit application and 
to provide for public review. Thus, a 
review to determine that the application 
is administratively complete would 
require, at a minimum, a survey of the 
application to determine whether there 
is sufficient data or material in response 
to each regulatory requirement to allow 
the administrative and public review 
process to proceed. This review would 
not be cursory, but would be a review to 
determine if additional material would 
be needed prior to public review and 
technical analysis. It is necessary that 
the public have sufficient information in 
the application to know what are the 
potential concerns associated with the 
mine. For example, a permit application 
cannot simply say there would be no 





hydrologic impact but must provide, as 
required by the Act and the régulations, 
the appropriate supporting hydrologic 
information. This definition would 
recognize the inherent complexities 
involved in the permitting of a coal mine 
under the permanent regulatory 
program. OSM’s experience in States 
with primacy had demonstrated that, as 
a practical matter, it is virtually 
impossible for an applicant to submit an 
application that does not require some 
clarification or supplementation prior to 
approval. In fact, such supplemental 
information is often necessary to ensure 
adequate consideration and disposition 
of public comments. The proposed 
definition of an “administratively 
complete permit application” would 
recognize these practical realities, while 
ensuring that each requirements is 
addressed in sufficient detail initially to 
provide for meaningful regulatory 
authority and public review of the 
application. 

A “complete and accurate permit 
application” would contain all the 
information needed to issue a permit. 
Thus, a review to determine that the 
application is “complete and accurate” 
would require a detailed examination 
and evaluation of all data and material 
in the application to determine whether 
all the regulatory requirements are 
satisfied and that all the program 
requirements are met. A “complete and 
accurate permit application” would 
include information resulting from an 
informal conference or hearing or other 
information determined as a result of 
the public participation process. which 
would become part of the record 
concerning the permit application. 

Another term which is proposed to be 
changed from the existing definition in 
§ 786.5 is “irreparable damage to the 
environment.” The phrase “or has not 
been” (corrected by the applicant) 
would be eliminated and irreparable 
damage to the environment would be 
limited: to. damage that cannot be 
corrected. This phrase was suspended 
by OSM on November 27, 1979, at 44 FR 
67943. The phrase “or has not been” 
(corrected by the applicant} in the 
previous definition could include a wide 
variety of violations that should not be 
classified as “irreparable: damage to the 
environment” since they could be 
reasonably corrected. Also, such 
language is' unnecessary, since any 
violation which has not been corrected 
would be covered by §§ 773.15(e)(2} and 
773.19(e). Those sections cover the need 
for the applicant to abate the violation. 
or to pursue a direct administrative or 
judicial appeal prior to the findings of 
the regulatory authority and, therefore, 


need not be duplicated here. The 
proposed definition of “irreparable 
damage” would also be modified to 
provide that such damage must be in 
violation of —— laws, rules, or 
regulations. This modification is deemed 
necessary because some environmental 
damage from coal mining operations can 
often be anticipated. However, it is only 
that damage which is unlawful that the 
regulations prohibit. For example, the 
regulatory program does not prohibit all 
damage to the offsite hydrologic 
balance, but only that which would be 
“material.” (See section 510(b)(3) of the 
Act.) The revised definition would 
recognize such acceptable levels of 
impact. 


B. Part 773: Permitting process 
§ 773.1 Scope and purpose 


Proposed § 773.1 would consolidate 
and replace the existing scope 
provisions in §§ 770.1, 771.1, 786.1, 787.1, 
and 788.1 and the existing objective 
provisions in §§ 771.2, 786.2, 787.2, and 
788.2. Proposed § 773.1 would simply 
provide a general description of subject 
areas covered by Part 773, including 
requirements for obtaining permits; 
permit approval or denial; public 
participation; permit review; approval of 
transfers, assignments, or sales of 
permit rights; and the findings and 
conditions required for approval of 
permits and permit renewals. 

Existing § 770.2, which sets out the 
general objectives for the entire 
subchapter, would be deleted. This 
information is unnecessary and need not 
be stated under the proposed rules. 

Existing §§ 770.4, 770.12, 771.19, 786.4, 
and 788.3 outline responsibilities under 
the regulatory program. These sections 
would be deleted as unnecessary. 
Responsibilities under the permitting 
requirements are not complex and need 
not be stated separately for clarity of 
understanding. The legal requirements 
for State programs are adequately 


covered by Subchapter C in Part 731 and 


the requirements and responsibilities to 
obtain permits are covered elsewhere in 
Subchapter G (see § 773.11); 


Section 773.11 Requirements to obtain 
permits 

General requirements for obtaining 
permits would be consolidated in 
proposed. § 773.11. 

The requirements of existing § 771.11 
would be included in proposed 
§ 733.11(a)}, It would require a 
permanent program application on and 
after 8 months from the effective date of 
a permanent regulatory program within. 
a State. The proposed rule, by relying 
upon the effective date of the permanent 
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program, would clear up an ambiguity in 
the existing rule. The proposed rule 
would recognize that some State 
programs have not become effective 
immediately upon Secretarial signature. 
It is the OSM's belief that Congress 
intended in Section 506(a) to refer to the 
date an approval, and thus the 
applicable program, actually became 
effective, rather than any alternate date. 
The proposed change would also allow 
the rule to have a broader application, 
since the effective date would include 
Federal programs developed for a State, 
as well as approved State programs. 

The requirements of existing 
§§ 771.21(b)(1) and 771.21(a)(2) would be 
deleted under the proposed rules as 
unnecessary and redundant of the 
requirements of proposed § 773.11(a). 

Proposed §773.11(b) would deal with 
the continuation of initial program 
operations under the permanent 
regulatory program. Under the proposed 
rule, two circumstances would be 
recognized under which an existing 
operation authorized under the initial 
regulatory program could continue to 
operate under the permanent program. 
The first is contained in proposed - 

§ 773.11(b)(1), which contains the 
requirements of the existing § 771.13(a), 
with minor editorial changes. Under this 
section, when a State program receives 
final disapproval, including judicial 
review of the disapproval, the existing 
surface coal mining and reclamation 
operations could continue in accordance 
with the interim program requirements 
until promulgation of a complete Federal 
program. During this period, a State may 
not issue any new coal mining permits, 
but permits that lapse may continue in 
full force and effect within the specified 
permit area until promulgation of a 
Federal program for the State. 

Proposed § 773.11(b)(2) establishes 
requirements for continued operation 
under initial program permits after the 
implementation of the permanent 
regulatory program. This section 
includes requirements of existing 
§§ 774.13(b), and 771.21(a){1). The 
proposed rule would provide that any 
person authorized: to conduct surface 
coal mining and reclamation. operations 
under the initial regulatory program or 
under a permit issued or amended by 
the regulatory authority in accordance 
with the requirements of the initial 
regulatory program may conduct those 
operations beyond the 8-month period 
following permanent.regulatory program 
approval, if certain conditions are met. 
The proposed rule would represent a 
change from the existing rule by 
providing for the continuation of 
operations that were authorized ta 
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conduct mining under the initial 
regulatory program, but which may not 
have been required to have a permit 
under the initial program. This proposed 
change would recognize that some 
existing operations required to have 
permits under the permanent regulatory 
program may not have been required to 
have permits under the preexisting State 
initial regulatory program. 

Proposed § 773.11(b)(2) would 
establish four requirements for the 
continuation of initial program 
operations under the permanent 
program. These include (1) the filing of 
permanent regulatory program permit 
application within 2 months from the 
effective date of the permanent 
regulatory program, currently provided 
for in existing § 771.21(a)(1); (2) filing of 
a timely and administratively complete 
permit application in accordance with 
the requirements of the regulatory 
program, currently provided for in 
existing § 771.13(b)(1); that the 
regulatory authority has not yet 
rendered an initial administrative 
decision approving or disapproving the 
permit, currently included in existing 
§ 771.13(b)(2); and, (4) the mining 
operations are conducted in compliance 
with the initial authorization or permit 
and the requirements of the initial 
regulatory program, currently included 
in existing § 771.13(b)(3). Each of these 
requirements would include minor 
editorial changes to include changes 
already discussed and to reflect the 
reorganization of the permit processing 
requirements. The primary substantive 
change from the existing rule is 
contained in paragraph (b)(2){ii) which 
provides that a timely and 
“administratively complete permit 
application” for a permanent program 
permit must be made to the regulatory 
authority in accordance with the 
provisions of the regulatory program. 
The existing rule requires that a 
“complete application” be made in 
accordance with the requirements of the 
Act, Subchapter G, and the regulatory 
program. This change would recognize 
the impossibility of submitting 
“complete” permit applications on a 
timely basis for repermitting initial 
program operations in some States such 
as Kentucky which has approximately 
5,000 initial program permits to 
reprocess under the permanent program. 

Proposed § 773.11(b)(3) is a new 
section which would clarify when initial 
program permits can be issued during 
the permanent program. The proposal 
would require any permit application 
which was filed after the effective date 
of the permanent program to be 
ceviewed and approved or disapproved 


as a permanent program permit. The 
proposed rule would also allow the 
regulatory authority to issue initial 
program permits after the 
implementation of the permanent 
program, provided that the application 
was filed prior to the effective date of 
that program. The proposed rule would 
clarify requirements for issuing permits 
during the gap between the time of 
permanent program approval and the 8- 
month period after which operations are 
required to have permanent program 
permits. The proposed rule would 
recognize that an operator who has in 
good faith submitted an application for a 
permit under the initial program should 
not be penalized by rejection of that 
application solely due to the approval of 
the State’s permanent regulatory 
program. An operator who receives an 
initial p permit the 8- 
month period could be treated as an 
operator with an initial permit 
for purposes of Section 506({a) of the Act. 
This would allow an operator with an 
initial program permit to conduct 
operations beyond the 8-month period if 
he has filed a timely application for a 
permanent program permit and has met 
the other requirements of proposed 

§ 773.11(b)(2). 

Proposed § 773.11{c) would deal with 
continued operations under Federal 
program permits after approval of a 
superseding State program. This section 
is similar to existing § 771.15, with some 
editorial and organizational changes. 
Existing § 771.15{b) and (c) would be - 
revised in proposed § 773.11(c)}{3). As 
rewritten, proposed § 773.11.c)(3) would 
no longer require the State regulatory 
authority to issue an order requiring 
compliance with additional 
requirements. Rather, the proposed rule 
would simply provide written notice to 
the permittee of any additional 
requirements, opportunity for a hearing, 
opportunity to resubmit the application 
in whole or in part, and a reasonable 
time to conform ongoing operations to 
the additional requirements. 

Proposed § 773.11(d) would deal with 
continued operations under State 
program permits under a superseding 
Federal program. The proposed rule 
parallels existing § 771.17, with minor 
editorial changes. 


Section 773.13 Public participation in 
permit processing 

Proposed § 773.13 would provide 
requirements for processing of permits 
and for public participation in the 
review of permit applications. Proposed 
§ 773.13(a)(1) would include the 
requirements of existing § 786.11(a). The 
proposal would add language to miake it 
clear that public notice of applications 
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for significant revisions of permits is 
required. The proposed rule would also 
indicate that a copy of the 
advertisement must be submitted to the 
regulatory authority. The proposed rule 
would also revise the required 
description or map of the permit area to 
streamline the regulatory language and 
emphasize that the description must be 
sufficient to enable local residents to 
readily identify the permit area. The 
regulatory authority could determine 
what would provide the most useful 
information. This would not exclude a 
legal description, if considered 
necessary or appropriate by the 
regulatory authority. 

Another change is that the 
requirements of existing 
§ 786.11(a)(2)(iii} to state the name of the 
U.S. Geological Survey map containing 
the proposed mine would be deleted. 
Since the map or description must be 
sufficient to ensure that local residents 
could readily locate the proposed permit 
area, OSM believes that the U.S. 
Geological Survey map identification is 
unnecessary. The regulatory authority 
would have the discretion to continue to 
require this information if appropriate 
for the locale. 

Proposed § 773.15(a)(1)}(v) includes 
requirements of existing § 786.11({a)(5). 
The proposed rule would, however, no 
longer require additional public notice 
reg mining within 100 feet of the 
outside right-of-way of a public road or 
relocating a road, if public notice has 
already been given and a hearing has 
already occurred. The existing rule, at 
§ 786.11(a)(5), requires such information 
to be in the newspaper advertisement 
regardless of whether a hearing has 
been held. The proposed rule would 
eliminate the duplicative notice and 
hearing requirement where necessary 
notice and hearing have already been 
provided in accordance with the 
program requirements. 

Proposed § 773.13{a)(2) corresponds to 
existing § 786.11(d){1) and (2) and 
follows section 507{e) of the Act. Instead 
of specifying that another equivalent 
public office can only be chosen for 
accessibility, the proposed rule would 
allow the regulatory authority to 
determine the location. This would be 
more in accordance with section 507(e) 
of the Act which places no limit on the 
regulatory authority’s discretion to 
approve an alternative filing location. 
Also, the timing of the filing of revisions 
constituting significant revisions to a 
permit in the public office under 
§ 786.11(d)(2) would be made consistent 
with that of the timing for filing permit 
applications. This would eliminate the 
need for existing § 788.12(b)}(2), which 
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references the filing requirements for 
permit applications when a revision 
constitutes a significant alteration. 

Proposed § 773.13(a)(3) would be 
similar to existing § 786.11(b), with one 
small change. Since some States do not 
require permit application numbers, 
another identifier could be used. 

Proposed § 773.13(a)(3)(i) and (ii) 
would provide a listing of agencies 
which must be provided the required 
notification. This proposed listing would 
replace existing § 786.11(c)(1)-(3), but 
with some changes to more closely 
follow the language of section 513(a) of 
the Act. Section 513{a) only requires 
written notification of local 
governmental agencies, not Federal and 
State agencies. This change is also in 
line with the requirement under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seg.) to reduce the paperwork 
burden on State governments. 

OSM decided to eliminate the phrase 
“or an interest in” from the list of 
agencies to be notified in existing 
§ 786.11(c)(1), based on comments 
received from States. The States 
expressed a desire to provide a 
reasonable limitation on the number of 
agencies they had to notify. Under the 
proposed rule, notification would be 
provided to agencies with jurisdiction 
over some aspect of the proposed permit 
area. Additional local, State, and 
Federal government agencies which 
request to be notified of such activities 
may be included at the regulatory 
authorities’ discretion. 

Proposed § 773.13(a)(3)(ii) is similar to 
the existing § 786.11(c)(4), but limits the 
notification to those Federal and State 
agencies which are part of the permit 
coordinating process. This change would 
be in accordance with proposed 
§ 773.4(d) which would require 
regulatory authorities to coordinate with 
other permit issuing agencies. Because 
the local Soil Conservation Service 
office of the U.S. Department of 
Agriculture has responsibility for 
verifying prime farmland aspects of any 
permit under the Act and because the 
office of the Corps of Engineers district 
engineer has responsibility for 
protection of wetlands and issuance of 
404 permits (33 CFR Parts 320-330; 45 FR 
184, September 19, 1980), the required 
notification has also been required to 
include the local offices of these 
agencies. 

Proposed § 773.13(b) would deal with 
the opportunity for written comment and 
objections on permit applications and 
would consolidate the requirements of 
existing §§ 786.12 and 786.13. Proposed 
§ 773.13(b)(1) would contain the 
requirements of existing § 786.12 (a) and 
(b). Proposed § 773.13(b)(2) would 


provide for written comments from 
heads of Federal, State, or local 
agencies and persons having interests 
which are or may be adversely affected 
by the proposed mine. These provisions 
are currently found in § 786.13(a). 
Proposed $ 773.13(b)(3) would combine 
existing §§ 786.12(c) and 786.13(b) with 
minor editorial changes. No substantive 
change is intended by the consolidation. 
Proposed § 773.13(c) would replace 
existing § 786.14 which deals with 
informal conferences. Existing 
§ 786.14(a) would become § 773.13(c)(1) 
under this proposal. Proposed 
§ 773.13{c)(2) would be the existing 
§ 786.14(b). However, the term “mine 
plan area,” which is being deleted from 
the regulations, would be changed to 
“permit area.” The proposal would also 
add the requirement that the applicant 
and other parties to the conference be 
notified of the meeting by the regulatory 
authority. This would ensure 
appropriate notification to parties to the 
conference. Proposed § 773.13(c)(3) 
would include provisions of existing 
§ 786.14({c) with minor editorial changes. 
Proposed § 773.13(c)(4) would include 
the provisions of existing § 786.14(d). 
Proposed § 773.13(d) would deal with 
public availability of permit 
applications. Proposed § 773.13(d)(1) 
would include the requirements of the 
existing § 786.15(a), except that the 
requirement for a written request for 
public inspection would be dropped as 
superfluous. The term “open” would be 
changed to “available” and “public 
inspection” to “public review.” Proposed 
§ 773.13(d)(2) would follow existing 
§ 786.15(a)(1) and provide that certain 
information pertaining to the coal seam 
and other physical data shall be 
available only to persons whose 
interests may be affected. Proposed 
§ 773.13(d)(3) would include the 
requirements of existing § 786.15 (a)(2), 
(a)(3), and (b). No substantive change 
from the existing rule is intended. A new 
§ 773.13(d)(3)(iii) would be added to 
incorporate new requirements under the 
Archeological Resources Protection Act 
of 1979 for keeping information on the 
nature and location of archeological 
resources on public and Indian lands 
confidential. 


Section 773.15 Review of permit 
applications 


Proposed § 773.15 would deal with the 
review of permit applications by the 
regulatory authority. Proposed 
§ 773.15(a) would include the provisions 
of existing §§ 786.17(a)(1) and 786.23. 
Provisions in the existing rule dealing 
with the periods for review of initial 
program permits after approval of the 
permanent regulatory program would be 
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deleted. OSM is working with each 
State regulatory authority to establish 
requirements for review of initial 
program permits after primacy. OSM 
feels it has adequate authority under the 
Act and sections 502(d) and 506 to 
impose such time limits. Deletion of the 
provisions in the regulations would 
reduce excess verbiage and reduce 
confusion in interpreting the regulations 
in the long term. Further, the listing in 
existing § 786.23(b)(2)(ii) of 
considerations for establishing a time 
period for review of permits would be 
deleted. The regulatory authority would 
have the discretion to establish a 
reasonable time for processing permits 
based upon the entire State program. 
The listed items are in the manner of 
suggestions and are not necessarily the 
only items that should be considered by 
the regulatory authority. 

Proposed § 773.15(a)(2) would state 
the requirement of section 510(c) of the 
Act that the applicant has the burden of 
establishing that his application is in 
compliance with all the requirements of 
the regulatory program. 

Proposed § 773.15(a)(3) would state 
the requirement of section 514(c) that, if 
the application is approved, the permit 
shall be issued and, if the application is 
disapproved, specific reasons for 
disapproval must be set forth in the 
notification. 

Proposed § 773.15(a)(4) would include 
the reporting requirements of existing 
§ 786.23 (e) and (f). The notice 
provisions, however, would be revised 
to reduce the required paperwork 
burden on the regulatory authority. 
Notification requirements to the 
applicant and to the local governmental 
officials in the local political subdivision 
would be retained, since these are 
required under section 510(a) of the Act. 
The proposed rule would also continue 
to require notification of persons filing 
objections to the permit, since such 
objectors should have adequate notice 
to request administrative or judicial 
review of the decision. The requirement 
to notify the OSM, if the regulatory 
authority is a State, would be retained, 
since this information will be necessary 
for the OSM to conduct oversight of the 
State program. Other notification 
requirements of existing § 786.23({e) 
would be deleted. 

Proposed § 773.15(b)(1) would include 
the requirements of existing § 786.17(c), 
with a few editorial changes. The word 
“final” would be used in proposed 

§ 773.15(b)(1) to identify which decision 
of the hearing authority would require 
cessation of operations. This would 
clarify the regulation and ensure that the 
operator was not denied due process. 
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Proposed § 773.15(b)(2) would require 
the regulatory authority to determine if 
the applicant or operator has a 
demonstrated pattern of willful 
violations as required under section 
510(c) of the Act. The requirement in 
existing § 786.17(d) that the applicant or 
operator be afforded the opportunity for 
an adjudicatory hearing on the 
determination would be incorporated in 
the proposal. 

Proposed § 773.15(c) would contain 
the requirements for written findings for 
permit approval. These requirements 
correspond to those under existing 
§ 786.19 regarding the criteria for 
approval or denial of a permit. The 
language of the existing rule would be 
substantially revised to delete the 
requirements for written findings not 
required by section 510 of the Act. In all 

_cases, proposed § 773.15(c)(1) would 
require a written finding that the 
application is accurate and complete 
and has complied with all the 
requirements of the Act and the 
regulatory program. However, in 
addition to this general requirement, 
Congress required that certain 
additional specific findings be made. 
The proposed rule includes requirements 
for written findings that are not 
specified in the Act and appear to be 
unnecessary as redundant of the 
findings required under § 773.15(c)(1) 
and section 510(b)(1) of the Act. For this 
reason, the proposed rule would not 
include provisions for written findings 
currenly required under § 786.19(e), (j), 
(k), (m), (n), and (0) and § 786.21. 
Existing § 786.19(g) and (i) would be 
deleted as redundant of the provisions 
included in proposed § 773.15(b). 
Additional written findings required 
under sections 515(b)(16) and 515(b)(20) 
of the Act are provided in proposed 
§ 773.15(c)(8) and (9). 

Proposed § 773.15(c)(1) would follow 
section 510(b) of the Act and existing 
§ 786.19(a). 

Proposed § 773.15(c)(2) would follow 
existing § 786.19(b), but would be 
revised to more closely follow the 
requirements of section 510(b)(2) of the 
Act. 

Proposed § 773.15(c)(3) would 
consolidate and simplify the regulatory 
language for the requirements of existing 
§ 786.19(d) concerning areas designated 
as, or under study for designation as, 
unsuitable for surface coal mining. The 
proposed rule in § 773.15(c)(3)(i) would 
also clarify an ambiguity in the existing 
rules with respect to areas under study 
for designation by indicating that such 
areas must actually be covered by a 
petition submitted to the regulatory 
authority. Study of an area prior to 
petition would not under the proposed 


rule be sufficient to preclude issuance of 
the permit. 

Proposed § 773.19(c)(4) would be the 
same as existing § 786.19(f), with 
changes made according to the 
numbering system of the proposed rule. 

Proposed § 773.15(c)(5) would include 
the requirements of existing § 786.19(c). 
However, the term “general area” of 
existing § 770.5 would be replaced by 
the term “cumulative impact area,” as 
discussed in hydrology rules to be 
proposed soon. The term “mine plan 
area” would be deleted, in accordance 
with Jn re: Permanent Surface Mining 
Regulation Litigation, No. 79-1144, 
(D.D.C., February 26, 1980), on page 35 
and clarified on May 6, 1980, on page 57, 
and replaced with the term “permit 
area” which is consistent with the 
needed information requirements. This 
change would be in accordance with the 
proposal to delete the term “mine plan 
area” as announced at 47 FR 42-47 and 
55-57, January 4, 1982. Other minor 
editorial changes would also be made. 
In addition, the term “material” would 
be added to the phrase “prevent damage 
to the hydrologic balance” because 
section 510{b)(3) of the Act uses the term 
as a qualifier. 

Proposed § 773.15(c)(6) would include 
the requirements of existing § 786.19(1). 

Proposed § 773.15{c)(7) would include 
the requirements of existing § 786.19(h). 

Newly proposed Paragraph (c)(8) and 
(9) of § 773.15 reflect written findings 
required by the regulatory authority 
under Sections 515(b)(16) of the Act, for 
variances in contemporaneous 
reclamation requirements for combined 
surface and underground operations, 
and 515(b)(20) of the Act, for long-term, 
intensive agricultural post-mining land 
uses. 

Proposed§ 773.15(d) would include the 
requirements of existing § 786.17(b) for 
submittal of bonding information prior 
to the actual issuance of a permit. 


Section 773.17 Permit conditions 


Proposed § 773.17 would list the 
permit conditions which apply to each 
permit approved under the regulatory 
program and issued by the regulatory 
authority. Proposed § 773.17(a), which 
would limit operations to approved and 
bonded areas shown on a map, would 
be the same as existing § 786.27(c), with 
appropriate changes in citations. 
Proposed § 773.17(b), which would 
require operations to be conducted 
according to permit, would be identical 
to existing § 786.27(a), with minor 
editorial changes. Proposed § 773.17(c) 
would implement the basic requirement 
of section 515(a) of the Act that all 
operations meet all applicable 
performance standards. 
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Section 785.19(e)(1)(iii) is proposed to 
be deleted since proposed § 773.17(c) 
requires the permittee to comply with all 
applicable performance standards of 
Subchapter K, which would include 
applicable requirements in existing 
§ 785.19(e)(1)(iii). Similar provisions 
would be unnecessary in existing 
§ 785.11(b)(1), which requires that Part 
820 be a condition of anthracite mining; 
§ 785.14({c), which requires Part 824 of 
this chapter to be a condition for a 
permit for mountaintop removal mining; 
§ 785.16(d)(1), which requires § 826.15 of 
this chapter to be a specific condition 
for permits incorporating variances from 
approximate original contour restoration 
for steep slope mining; § 785.17(d)(2), 
which provides requirements for mining 
on prime farmlands; § 785.22(c), which 
provides requirements for in-situ 
processing activities; and § 786.18(d)(9), 
which provides requirements for 
combined surface and underground 
mining operations. 

Proposed § 773.17(d) would include 
the provisions of existing § 786.27(b) 
with some changes. Existing 
§ 786.27(b}(2) provides that private 
persons may accompany a State of 
Federal inspector when the inspection is 
in response to an alleged violation 
reported by that person. Proposed 
§ 773.17(d) would delete the 
requirements that such private persons 
be allowed to accompany State 
inspectors. This would correspond to the 
proposed change in the State inspection 
and enforcement rules, that would make 
the decision of whether to allow private 
persons to accompany inspectors 
discretionary with the State regulatory 
authority. If such a change is not made 
in the inspection rules, the existing 
permit condition allowing a private 
person to accompany an inspector 
would be retained. The citation to Part 
842 of this chapter would be clarified in 
the proposed rules to identify that 
§ 842.12 is the exact section which 
applies. 

Existing § 786.21 which provides 
criteria and conditions with respect to 
existing structures would be deleted. 
The requirements of this section are 
adequately covered in § 701.11(c) and 
additional specific criteria and 
conditions are not deemed necessary to 
meet the requirements of the Act. 

Proposed § 773.17(e) would include 
the conditions of existing § 786.29(a). 


Section 773.19 Permit term and right of 
renewal 


Proposed § 773.19 would contain 
provisions establishing rights of renewal 
under an approved permit, allowable 
permit terms, and requirements for 





27700 


initiation of operations under a permit, 
and would include requirements of 
existing § 786.25 (a) and (b) and 
§ 788.13(a). The proposed rule would 
attempt to clarify an ambiguity which 
exists in the interpretation of the 
provisions for permit renewal in existing 
§§ 788.13-788.16 and in the requirements 
of the regulations for permit term in 
existing § 786.25. Specifically, most 
States and, in the past, the OSM have 
interpreted these provisions to require a 
complete permit review at the end of 
each permit term and to limit permit 
approval to the initial permit term. 
However, upon reevaluation, the OSM 
believes that this interpretation is 
inconsistent with the right of permit 
renewal and that Congress intended 
each permit approval to be valid for all 
operations and areas for which the 
permit was accurate and complete, 
regardless of the time required for 
mining through the entire life of the 
mine. The permit term and permit 
renewal provisions are, under this 
interpretation, complementary with the 
requirements for permit renewal, 
primarily providing the regulatory 
authority and the public an opportunity 
to review the permittee’s history of 
compliance and to ensure that necessary 
bonding and insurance requirements are 
updated and valid for the succeeding 
term. Thus, the renewal application and 
required review for permit renewal are 
necessarily limited. The existing 
regulations are not necessarily 
inconsistent with this interpretation. 
However, the ambiguity has resulted 
from the application of the provisions of 
§§ 786.25(a)(2) and 778.17(b) which 
require the applicant who proposes to 
conduct mining in excess of 5 years to 
include a showing that a specified 
longer term is needed to obtain 
financing. Under the proposed rule, such 
information on financing would not be 
required to receive approval for mining 
activities that may be in excess of 5 
years. Rather, such information would 
only be necessary if, in order to obtain 
necessary financing, the proposed 
source for the financing required a 
longer term. These changes are reflected 
in proposed §§ 773.19 (a) and (b) and 
778.17. 

Proposed § 773.19(c) would include 
the requirements for initiation of 
operations of existing § 786.25(b). 


Section 773.21 Administrative and 
judicial review of decisions 


Proposed § 773.21(a) would deal with 
the administrative review of permit 
decisions and is the existing § 787.11(a), 
with minor editorial changes such as 
deletion of the words “final” before 
“decision.” If a permittee seeks an 


appeal of the regulatory authority's 
initial decision, that appeal is brought 
before the regulatory authority and its 
decision is therefore not “final” until 
after issuance of the appeal decision. 
Proposed § 773.21(a)(1)(i), which would 
deal with the time period for requesting 
an administrative hearing, is the same 
as existing § 787.11(b)(1), with minor 
editorial changes. Proposed 

§ 773.21(a)(1)(ii), which would deal with 
conditions for temporary relief, is the 
same as existing § 787.11(b)(2). Proposed 
§ 773.21(a)(1){iii) which would deal with 
the responsibilities of the hearing 
authority, the record of the hearing, and 
ex parte contacts, is the same as 
existing § 787.11(b)(3), with minor 
editorial changes. Proposed 

§ 773.21(a)(1){iv), which would deal with 
the responsibilities of the hearing 
authority, is the same as existing 

§ 787.11(b)(4). Proposed § 773.21(a)(1)(v), 
which would assign the burden of proof, 
is the same as existing § 787.11(b)(5). 
Proposed § 773.21(a)(2), which would 
state the applicable sections for 
hearings on Federal programs and 
Federal lands programs, is the same as 
existing § 787.11(c), with minor editorial 
changes. 

Proposed § 773.21(b) would cover 
judicial review and would basically be 
the same as existing § 787.12. Proposed 
§ 773.21(b)(1), which would set out the 
requirements for standing to seek 
judicial review of a permit decision, 
would be the same as existing 
§ 787.12(a), with minor editorial 
changes. Proposed § 773.21(b)(2) would 
be the same as existing § 787.21(b)(1), 
with editorial and citation changes. 
Proposed § 773.21(b)(3) would be the 
same as existing § 787.12(b)(2), with 
citation changes. 


Section 773.23 Regulatory authority 
review and modification of permits 


Proposed § 773.23 would deal with the 
review of outstanding permits by the 
regulatory authority. Proposed 
§ 773.23(a), which deals with midterm 
permit review, would be the same as 
existing § 788.11(a)(1), except that the 
citations to the variances for land use, 
mountaintop removal, approximate 
original contour, and delay in 
contemporaneous reclamation 
requirements in combined surface and 
underground mining operations would 
be referenced to proposed § 773.23(a)(2). 
Proposed § 773.23(a)(1) would be 
identical to existing § 788.11(a)(2). 
Proposed § 773.23(a)(2) would combine 
and simplify the requirements of 
existing §§ 785.14(d), 785.16(e), and 
785.18(e). For example, requiring permit 
review within 3 years from the date of 
issuance is simpler than the requirement 
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of § 785.16(e)(1) for review within the 6 
months preceding the third year from 
the date of permit issuance. Proposed 

§ 773.23(a)(3) would require 
experimental practices to be reviewed 
each year. This change would reflect a 
change proposed in the experimental 
practices rulemaking published on 
March 19, 1982 (47 FR 12082-12085). 
Proposed § 773.23(b) would deal with 
the authority of the regulatory authority 
to require revision or modification of a 
permit. The proposed rule would include 
the provisions of existing § 788.11(b), 
with editorial revisions. Proposed 

§ 773.23(c) would consolidate existing 
§§ 788.11(c) and 788.11(d) and require an 
order for revision or modification to be 
based on written findings and be subject 
to administrative and judicial review, 
and that a copy of the order be sent to 
the permittee. 

Proposed § 733.23(d) would indicate 
that a permit may be suspended or 
revoked in accordance with the 
enforcement provisions of Subchapter L. 


Section 773.25 Permit revisions 


Proposed § 773.25 would contain 
requirements for permit revisions. This 
section would include material from 
existing § 788.12. 

Proposed § 773.25(a) would state the 
basic rule that a permittee may apply fot 
a revision to a permit at any time during 
the term of the permit. The proposed 
rule would allow the permittee to apply 
for both significant and insignificant 
permit revisions, but also would require 
the regulatory authority to establish 
guidelines establishing the scale or 
extent of “significant revisions.” 
Significant revisions would be required 
to meet all of the permit application 
requirements and processing 
procedures, including notice and 
hearing, for initial permit issuance. 

The proposed rule would change the 
concept of the existing rule which 
required permit revisions only for 
“significant departures” from the 
original permit. It-was not the intent of 
the existing regulation to allow the 
operator to violate the terms of the 
original permit, so long as the departure 
was not “significant.” At least one 
interpretation would have allowed such 
departures. Under the proposed rule, the 
permittee would be expected to operate 
in accordance with his permit, including 
any revisions, either significant or 
insignificant, which have been approved 
by the regulatory authority. Insignificant 
revisions, however, would be subject 
only to the review procedures 
established under the State program. 

Existing § 788.12(a)(2) would be 
deleted, since permit revision under 
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order of the regulatory authority is 
adequately covered in proposed 

§ 773.23(c)(4). Existing § 788.12(a)(3) 
would be deleted as an unnecessary 
requirement, since any changes in the 
bonding and insurance requirements 
could often be handled by replacing the 
bonding or insurance in kind and would 
not necessarily require revision of a 
permit. Existing § 788.12(a)(4) would 
also be deleted as unnecessary under 
the proposed rule. 

Proposed § 773.25(b) requires the 
regulatory authority to establish a time 
period for review and approval or 
disapproval of permit revisions. This 
period would put the permittee on notice 
of when he may be able to implement 
the revisions to his permit, assuming 
regulatory authority approval. It is 


anticipated that the required time period 


could vary depending on whether the 
revision was significant or insignificant. 
The proposed rule would follow more 
closely the requirements of section 511 
of the Act and provide the greatest 
flexibility to the regulatory authority to 
establish time periods and guidelines 
suitable to operation of the individual 
State program. Proposed § 773.25(b) 
would revise and replace the’ 
requirements of existing § 788.12(b) and 


(c). 
Proposed § 773.25(c) would be a new 


section establishing minimum criteria 
for approval of permit revisions. The 
existing rules include criteria for permit 
approval or denial in §§ 786.19, 786.21, 
and 786.23. These requirements are 
ambiguous when applied to permit 
revisions since they apply all the 
required findings for new permits to 
each permit revision. Section 511(a)(2) of 
the Act does not indicate that Congress 
intended to require all of the findings for 
issuance of a new permit for each permit 
revision, unless the revision would 
include a more than incidental boundary 
revision. Rather, the required findings 
and criteria of approval could be 
tailored to the scope of the proposed 
revision, provided that all requirements 
of the Act and the regulatory program 
were met. The proposed rule would 
reflect this, and provide the regulatory 
authority the flexibility to make only 
those findings necessitated by the 
application for revision. 

Existing § 788.12(d), which states that 
any extensions to new areas, other than 
incidental boundary revisions, must be 
covered by an application for a new 
permit, would be transferred to 
proposed § 773.25(d). 


Section 773.27. Permit renewals 


Proposed § 773.27 would provide 
requirements for permit renewals and 
replace existing §§ 788.13, 788.14, 788.15, 


and 788.16. Proposed § 773.27 contains 
requirements for filing, processing, and 
approving or denying applications for 
permit renewal. The requirements of this 
section are intended to complement the 
rules for initial decisions on permits of 
proposed § 773.15, permit term 
provisions of proposed § 773.19, and the 
provisions for permit revision of 
proposed § 773.25. 

Proposed § 773.27(a) would provide 
the general right of permit renewal 
contained in existing § 788.13 (a) and 
(b). The regulatory language would, 
however, be revised and streamlined to 
reduce unnecessary verbiage. Proposed 
§ 773.27(b) would provide requirements 
for permit renewal applications and 
processing, and generally parallel the 
provisions of existing § 788.14. Proposed 
§ 773.27(b)(1) would replace existing 
§ 771.21(b)(2), with minor editorial 
changes. Proposed § 773.27(b)(2) would 
cover the form and content of an 
application for a permit renewal and 
would replace existing § 788.14(a) (1) 
and (3). The proposed rule would 
recognize that some States do not 
require permit numbers and allow the 
use of other identifiers in place of a 
permit number. The proposed rule would 
include two additional requirements for 
applications for renewals, not explicitly 
stated, but required under the existing 
rule. The first is contained in proposed 
§ 773.27(b)(2)(iii), and would require 
evidence of bond coverage. This 
requirement is currently included in 
existing § 788.16(a)(4) and section 
506(d)(1)(D) of the Act. The second is 
contained in proposed § 773.27(b)(2)(v), 
and would require such additional 
revised or updated information required 
by the regulatory authority. This 
requirement is currently included in 
existing § 788.16(9)(5) and Section 
506(d)(1)(E) of the Act. 

Proposed § 773.27(b)(3) would replace 
existing § 788.14(b)(1) and indicate that 
permit renewals will be subject to the 
full public notification and participation 
requirements of the regulations for 
permit approval. Proposed § 773.27(b)(4) 
would replace and revise existing 
§ 788.14(b)(2) and indicate that any 
permit revisions that may be included 
with the application for renewal, would 
be subject to the requirements for 
approval of permit revisions contained 
in proposed § 773.25. 

Proposed § 773.27 (c), (d), (e), and (f) 
would include, with some editorial 
revision, the requirements of existing 
§§ 788.16 (a) and (b), and 788.14(b)(3); 
788.15; 788.16(c); and 788.16(d); | 
respectively. Existing § 788.14(b)(4) 
would be deleted under the proposed 
rule, since the requirement to ensure 
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adequate bond is fully covered in 
proposed § 773.27(c)(v). 

Several States have requested some 
guidance on the basis of proposed 
§ 773.27(c)(iii). The provision responds 
to Congressional concern that a permit 
renewal not jeopardize the operator's 
continuing responsibility to satisfy any 
remaining reclamation responsibility (H 
Rept. 1445, 94th Cong., 2d sess., pp. 44— 
45; H. Rept. 45, 94th Cong., 1st sess., p. 
89; H. Rept. 93-1072, 93d Cong., 2d sess., 
p. 82). It appears that the emphasis of 
Congress in inserting such language into 
section 506(d)(1) of the Act was not to 
require the regulatory authority to 
analyze the solvency of the company or 
its ability to continue mining but rather 
its ability to meet its reclamation 
responsibility. OSM also believes that 
Congress did not intend the criteria for 
renewal to be more stringent than the 
criteria to issue a permit initially, since 
Section 506(d)(1) of the Act requires the 
burden of proof to be on the opponents 
of renewal. Thus, a State, according to 
this rule, would need to find that the 
requested renewal would not jeopardize 
the operator's ability to conduct 
reclamation within his current permit 
area. 


Section 773.29 Transfer, assignment, or 
sale of permit rights 


Proposed §773.29 includes proposed 
revisions of existing §§ 788.17, 788.18, 
and 788.19. Proposed § 773.29(a) and (b) 
are a consolidation of existing §§ 788.17 
and 788.18(a)(1) and (a)(3) with some 
editorial revisions. The proposed 
regulations would delete the provisions 
relating to the options available for 
obtaining the necessary bond coverage. 
The applicant would have the 
responsibility of obtaining a bond under 
Subchapter J. As long as a sufficient 
amount of bond is provided and the 
bond meets the requirements of section 
509 of the Act and Subchapter J of the 
regulations, it does not matter how the 
bond is obtained, whether by transfer, 
written agreement, new bond, or other 
method. Therefore, the detailed 
descriptions of methods of obtaining a 
performance bond set out in existing 
§ 788.18(a)(1)(i)-{iv) would be deleted as 
unnecessary. Proposed § 773.29(b)(2) 
would include the provisions of existing 
§ 788.18(a)(2). Proposed § 773.29(b)(2)(i) 
would include the requirements of 
existing § 788.18(a)(2)(i). Proposed 
§ 773.29(b)(ii) would be new and would 
require a brief description of the 
proposed action requiring approval. 
Proposed § 773.29(b)(2)(iii) would 
consolidate the requirements for 
submittal of financial, legal, and 
compliance information contained in 
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existing §788.18 (a)(2)(iii) and (iv). The 
term “applicant” would be used to refer 
to the person proposing to succeed to 
the permit rights by transfer, 
assignment, or sale. This is in keeping 
with the fact that such successor would 
be applying approval of rights in the 
permit. Proposed § 773.29(b)(3) would 
include the advertisement requirements 
of existing § 788.18(b)(1), except that 
another identifier could be used in place 
of the permit number. Proposed 

§ 773.29(c) would provide for public 
participation in the approval as 
provided for in existing § 788.18(b)(2). 
Proposed § 773.29(d) would establish 
criteria for approval of transfers, 
assignments, or sales. In accordance 
with section 511(b) of the Act, which 
provides that no transfer, assignment, or 
sale may be made without the written 
approval of the regulatory authority, but 
does not mandate such approval, the 
language of the proposed rule would 
indicate that the regulatory authority 
“may,” rather than “shall,” grant such 
approval. 

Existing § 788.18(c)(1) is proposed to 
be deleted as unnecessary since such 
terms are implicit in the existing permit 
and terms of approval. The findings in 
existing § 788.18(c)(2) are included in the 
criteria of proposed § 773.29(d)(2). As 
rewritten, paragraph (d)(2) would 
include the provision of existing 
§ 788.19(a) allowing the successor to 
obtain the bond of the original 
permittee. 

Proposed § 773.29(d)(1) would be a 
new section stipulating that the 
successor in interest meet the 
requirements for past violations of 
proposed § 773.15(b) and section 510({c) 
of the Act. This would ensure that the 
operators not transfer, assign, or sell 
permit rights to avoid correcting 
violations. Proposed § 773.29(d)(3) 
would be new and would recognize that 
the regulatory authority may impose 
additional requirements for approval of 
transfers, assignments, or sales. 

Finally, the requirements of existing 
§ 788.18(c)(3) would be incorporated in 
proposed § 773.29(e) as a condition for 
continued operation under the existing 
permit. The term “original permit” in 
§ 788.18(c)(3) is proposed to be changed 
to “existing permit,” to avoid confusion 
since the original permit could have 
been revised by the prior permittee. 
Existing § 788.19{b) would be deleted, 
since the requiremets of this section are 
included in the reference to § 773.25 in 
proposed § 773.29(e). Existing 
§ 771.21(b)(4) would also be deleted as 
unnecessary. 


C. Part 775: General content 
requirements for permit applications 


Sections 775.1 and 775.2 would be 
combined under the heading “Scope,” 
proposed § 775.1, for simplicity and to 
eliminate excess verbiage. Proposed 
§ 775.11 would cover the format and 
contents of permit applications. The 
requirements of existing § 771.23(b) 
would be reworded and reorganized into 
separate subsections in proposed 
§ 775.11(a). Proposed § 775.11(a)(1) 
would incorporate the existing 
requirement in § 771.23(b) that the 
permit application contain current 
information but would also clarify that 
such information must be submitted for 
the permit area, adjacent area, and 
potentially impacted offsite area in 
keeping with the more specific permit 
information requirements of Parts 779, 
780, 783, 784, and 785. Proposed 
§ 775.11(a)(2) would incorporate the 
existing requirement in § 771.23(b) that 
permit applications be clear and 
concise. The provision in existing 
§ 771.23(a) that applications must be 
filed in the format required by the 
regulatory authority would be 
transferred to proposed §775.11(a)(3). 

Proposed § 775.11(b) would be a new 
section which would give the applicant 
instructions on how to present reference 
material in the application. References 
would either have to be available to the 
regulatory authority or be provided by 
the applicant. If provided by the 
applicant, they could be abstracted or 
the relevant portions photocopied. This 
rule would ensure that the regulatory 
authority has access to all the technical 
information relied upon by the 
applicant. 

Existing § 771.27, requiring 
applications to be verified by an official 
of the applicant would be transferred to 
proposed § 775.11(c). 

Proposed § 775.13 would cover the 
reporting of technical data. Existing 
§ 771.23(c), which requires that data be 
identified by date and methodology as 
well as requiring the name of the person 
who collected or analyzed the data, 
would be transferred to proposed 
§ 773.13(a). Proposed § 773.13(b) would 
be new and would implement the 
requirement of section 507(b)(14) of the 
Act that cross-section maps or plans of 
the affected land be prepared by or 
under the direction of and certified by a 
qualified registered professional 
engineer or professional geologist, with 
assistance from experts in related fields 
such as land surveying and landscape 
architecture. 

Proposed § 775.15 would require all 
applications to be complete and would, 
with some reorganization, transfer the 


Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


second sentence of existing § 771.23(a) 
to the new section. Existing § 771.25 
requiring applications to be 
accompanied by a permit fee would be 
transferred, with minor editorial 


changes, to proposed § 775.17. 


D. Part 778: Permit Applications— 
Minimum Requirements for Legal, 
Financial, Compliance, and Related 
Information 


The information requirements of 
proposed Part 778 are virtually 
unchanged from the existing Parts 778 
and 782. Proposed Part 778 would set 
forth the miniraum requirements for 
legal, financial, compliance, and general 
nontechnical information to be 
contained in applications for suface coal 
mining and reclamation permits. 
Information submitted in permit 
applications under Part 778 would be 
used primarily to enable the regulatory 
authority and the public to ascertain the 
nature of the entity which plans to mine 
coal and those entities which have other 
financial interests and public record 
ownership interests in both the mining 
entity and the property which is to be 
mined. In addition, certain other 
nontechnical information needed for 
processing and approval/disapproval of 
the application would be required. 

Part 778 would incorporate existing 
Part 782 on underground mining permit 
applications—minimum requirements 
for legal, financial, compliance, and 
related information. Since these 
provisions are duplicative for both 
surface and underground mining 
activities, they can be efficiently 
covered in one section rather than 
duplicating the requirements at Part 782. 
The requirements of the two existing 
parts were virtually identical in content. 
The basis and purpose statement for 
existing Part 778 was set forth at 43 FR 
41691-41693 and for existing Part 762 at 
43 FR 41705-41706 with further 
clarification being found at 44 FR 15021- 
15026 and 15062-15064, respectively. 
Several minor editorial changes would 
be made throughout this part and some 
deletions of requirements are proposed. 
Following is a discussion of the 
proposed rules and changes from the 
existing rules, Reference to sections of 
existing Part 778 are intended to include 
the corresponding sections of existing 
Part 782. 


Section 778.1 Scope and Purpose 

Proposed § 778.1 would combine 
existing §§ 778.1, 778.2, 778.4, and 778.11 
into one section to avoid repetition. 


Only minor editorial changes would be 
made. 
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Section 778.13 Identification of 
Interests 


Existing § 778.13 would be somewhat 
condensed and reorganized by this 
proposed rule in order to group and 
clarify similar requirements and to 
obtain a more logical organization of 
material. Proposed § 778.13{a) would 
require a statement concerning the type 
of business entity and would be the 
same as the first sentence of existing 
§ 778.13(b). Proposed § 778.13(b), which 
would require the names, addresses, 
and telephone numbers of the applicant, 
operator, and resident agent of the 
applicant, would be a combination of 
existing § 778.13(a) (1), (5), and (6). 
Proposed § 778.13(c), which would 
require businesses other than single 
proprietorships to submit the names and 
addresses of their officers, partners, 
principals, and directors, would be the 
remaining part of the existing § 778.13 
(b) and (c). 

Existing § 778.13(c) would be deleted 
because OSM believes that information 
required by proposed § 778.13 (a), (b), 
(c), and (e) is adequate to provide the 
information required by Section 
507(b)(1)(F) of the Act. 

Proposed § 778.13(d) would change 
the requirements from listing all coal 
mining permits held since 1970, as 
required by existing § 778.13(d), to those 
held in the previous 5 years. This 
should result in less cumbersome 
recordkeeping and would also be in 
accordance with similar information 
which would be required by proposed 
§ 778.14(a)(1). The change to 5 years 
should be as effective as a listing of all 
violations since 1970, because it would 
show an opertor's current violations and 
a reasonable part of his/her past 
history. It would also correspond to the 
requirement of existing § 778.13(b)(3) 
(proposed § 778.13(c)(3)) which requires 
the names of the applicant, partner, or 
principal shareholder for the preeding 5 
years. In line with changes proposed in 
§ 773.15(a)(2)(ii), proposed § 778.13(d) ° 
would allow for an identifier other than 
a permit or application number if the 
regulatory authority prefers. 

Proposed § 778.13(e), which would 
require the names and addresses of 
legal or equitable owners, holders of 
leasehold interest, and real estate 
purchasers or record, would contain the 
same requirements as existing 
§ 778.13(a) (2), (3), and (4). 

Proposed § 778.13(f) would contain the 
requirements of existing § 778.13(e) to 
provide names and addreses of owners 
of property contiguous to the proposed 
permit area. Proposed § 778.13(g) would 
require information similar to that 
required by existing § 778.13(f} but 


would be more technically correct and 
in accordance with Mine Safety and 
Health Administration (MSHA) rules by 
identifying MSHA numbers that are 
required for specific mine-associated 
structures rather than numbers for the 
mine and all sections, as the existing 
rules state. Proposed § 778.13{h) would 
contain the requirements of existing 

§ 778.13(g). The language of section 
508(b) of the Act protecting the 
confidentially of information concerning 
interests in land not already on public 
file would be added to proposed 

§ 778.13(h). 


Section 778.14 Violation information 


The title of this section would be 
changed to more appropriately reflect its 
contents. Proposed § 778.14{a) is almost 
identical to existing § 778.14 (a) and (b). 
Proposed § 778.14(a) would deal with 
reporting of prior suspensions, 
revocations, and forfeitures. The phrase 
“within the 5 years before the date of 
submission of the application” would be 
added to proposed § 778.14{a}[2) to 
clarify the time frame for submitting this 
information and to track the es of 
Section 504(b)[5) of the Act. Proposed 
§ 778.14(b) would contain existing 
§ 778.14(c). Minor editorial changes 
would also be made throughout the 
proposed section. 


Section 778.15 Right-of entry 
information 


The proposed § 778.15 would 
essentially contain the same 
requirements as the existing §§ 778.15 
and 782.15. The term “surface coal 
mining and reclamation operations” 
would encompass both surface mining 
and underground mining activities and 
thus would negate the need to have two 
separate sections for the same 
information requirements. 

Section 778.16 Status of unsuitability 
claims 


The proposed § 778.16 would contain 
the same requirements as existing 
§ 778.16, “Relationship to Areas 
Designated Unsuitable for Mining,” with 
minor modifications. The title of the 
section would be shortened. A reference 
to Part 769 would be added to the 
proposed section to clarify that 
information on Federal designations 
should be included in the permit when a 
State is the regulatory authority on 
Federal lands pursuant to a cooperative 
agreement. Proposed § 778.16(c) would 
be expanded to include mining within 
100 feet of a public road and relocation 
of a public road. This information is 
required by existing § 761.12(d) and 
would provide the regulatory authority 
with information needed for an 
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adequate review for designating areas 
as unsuitable for surface coal mining 
operations. 


Section 778.17 Permit term 


Proposed § 778.17 would contain the 
requirements of existing § 778.17(a), 
dealing with information on mining 
phases. The warding of the proposed 
rule would be revised to reflect other 
revisions contained in 
§ 773.19. In § 778.17{b}, OSM proposes to 
incorporate the i of existing 
§ 786.25(a) and to eliminate the cross- 
reference. 


Section 778.18 Insurance 


This proposed section would be the 
same as existing § 778.18 on personal 
injury and property damage insurance 
information, except that the title would 
be shortened and editorial changes 
would be made. 


Section 778.19 Identification of other 
licenses and permits 

Existing § 778.19 would be deleted 
from the proposed Part 778. OSM has 
determined that this information is not 
specifically required by the Act and is 
not needed for an adequate permit 
review process; also such information 
on other required licenses that is 
particularly relevant to surface coal 
mining and reclamation operations is 
readily available to the regulatory 
authority. 


Section 778.20 Identification of 
location of public office for filing of 
application 

Existing § 778.20 would be deleted 
from proposed Part 778, since this 
information would be contained in the 
newspaper advertisement required by 
proposed § 778.21 and § 773.15(a)[4). 


Section 778.21 Proof of publication 
The proposed section would contain 

the same requirements as existing 

§ 778.21, on newspaper advertisement 

and proof of publication, except that the 

title would be shortened. 


Section 778.22 Facilities used in 
common 


OSM is proposing this new section to 
clarify that facilities or structures may 
be shared by two separate operations if 
agreement is reached and documen' 
as to the responsibility for the shared 
facilities. 


IV. Procedural Matters 
Federal Paperwork Reduction Act 


The information collection 
requirements in 30 CFR 
771.15(c), 771.21(a)(1), 771.21(b) (2) and 
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(3), 771.23, 778.13, 778.14, 778.15, 778.16, 
778.17, 778.18, 778.19, 778.20, 778.21, 
782.13, 782.14, 782.15, 782.16, 782.17, 
782.18, 782.19, 782.20, 782.21, 786.11 (a), 
{b), (c), and (d), 786.14(b), 786.15, 
786.17(c), 786.19, 786.21, 786.23, 786.25(b) 
(2) and (4), 788.11, 788.12, 788.14, 788.16, 
788.18, and 788.19 were approved by the 
Office of Management and Budget 
(OMB) under 44 U.S.C. 3501 et seg. and 
assigned clearance numbers 1029-0030, 
0031, 0032, 0033, and 0034 for Parts 771, 
778, 782, 786, and 788, respectively. 
These approvals were identified in 
“notes” at the introduction of each part. 
OSM will delete those “notes” and 
codify the OMB approvals under new 
§§ 773.10, 775.10, and 778.10. OSM is 
requesting reapproval from OMB for the 
information collection requirements in 
the following proposed sections: 30 CFR 
773.13(a)(2), 773.13(b)(3Mii), 773.13(c), 
773.13(d), 773.15(a)(5), 773.23(a)(2), 
773.23(c), 773.27(b), 773.29(b), 775.11 (b) 
and (c), 778.13, 778.14, 778.15, 778.16, 
778.17, 778.21, and 778.22. 

The information required by 30 CFR 
Parts 773, 775, and 778 will be used by 
the regulatory authority in evaluating 
permit applications for surface and 
underground mining activities to ensure 
that they will be conducted in a manner 
which preserves the values of the Act. 

OSM invites comments on the 
necessity of these information collection 
requirements. 


Executive Order 12291 


The Department of the Interior (DOI) 
has examined these proposed rules 
according to the criteria of Executive 
Order 12291 (February 17, 1981). OSM 
has determined that these are not major 
rules and do not require a regulatory 
impact analysis because they will 
impose only minor costs on the coal 
industry and coal consumers. In 
addition, the proposed rules emphasize 
the use of performance standards 
instead of design criteria, which will 
allow operators to utilize the most cost- 
effective means of achieving the 
performance standards. 


Regulatory Flexibility Act 


The DOI has also determined, 
pursuant to the Regulatory Flexibility 
Act, 5.U.S.C. 601 et seq., that these rules 
will not have a significant economic 
impact on a substantial number of small 
entities. The proposed rules will allow 
small coal operators increased 
flexibility in meeting performance 
standards and should especially ease 
the regulatory burden on small coal 
operators in Appalachia. 


National Environmental Policy Act 


OSM has prepared an environmental 
assessment (EA) of the cumulative 
impacts on the human environment of 
this rulemaking and related rulemakings 
under the Act. This cumulative EA is on 
file in the OSM Administrative Record 
at the address listed in the “Addresses” 
section of this preamble. OSM is also 
preparing a supplemental environmental 
impact statement that will consider this 
proposed rule. (See 47 FR 18920-18922, 
May 3, 1982.) 


List of Subjects 
30 CFR Part 701 


Coal mining, Law enforcement, 
Surface mining, Underground mining. 


30 CFR Part 770 


Coal mining, Surface mining, 
Underground mining. 


30 CFR Parts 771, 775, 786, and 788 


Coal mining, Reporting requirements, 
Surface mining, Underground mining. 


30 CFR Part 773 


Administrative practice and 
procedure, Coal mining, Reporting 
requirements, Surface mining, 
Underground mining. 


30 CFR Part 778 


Coal mining, Reporting requirements, 
Surface mining, Underground mining. 


30 CFR Part 782 


Coal mining, Reporting requirements, 
Underground mining. 


30 CFR Part 787 


Administrative practice and 
procedure, Coal mining, Surface mining, 
Underground mining. 

Accordingly, 30 CFR Parts 701, 770, 
771, 773, 775, 778, 782, 786, 787, and 788 
are proposed to be amended, as set forth 
herein. 


Dated: June 9, 1982. 
Daniel N. Miller, Jr., 
Assistant Secretary, Energy and Minerals. 


PART 701—PERMANENT 
REGULATORY PROGRAM 


1. Section 701.5 is amended by 
revising the definition of the term 
“applicant” and adding the following 
definitions in alphabetical order: 


§ 701.5 Definitions. 

* * * * * 
Administratively complete permit 

application means an application for 

exploration or permit approval which 


’ contains information addressing each 


application requirement of the 
regulatory program and contains all 
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information necessary to initiate 
processing and to provide for public 
review, 


* - 7 * . 


Applicant means any person seeking a 
permit from a regulatory authority to 
conduct coal exploration or surface coal 
mining and reclamation operations. 

Application means the documents and 
other information filed with the 
regulatory authority under this chapter 
for the issuance of permits for coal 
exploration or surface coal mining and 
reclamation operations. 


* * * 7 * 


Complete and accurate permit 
application means an application for 
exploration or permit approval, which 
contains all information required under 
the Act, this subchapter, and the 
regulatory program that is necessary to 
issue a permit. 


* * * * * 


Irreparable damage to the 
environment means any damage to the 
environment, in violation of applicable 
laws, rules, or regulations, that cannot 
be corrected by actions of the applicant. 


+ * * * * 


Principal shareholder means any 
person who is the record or beneficial 
owner of 10 percent or more of any class 
of voting stock. 

Property to be mined means both the 
surface and mineral estates on and 
underneath lands which are within the 
permit area. 


* * * * * 


Successor in interest means any 
person who succeeds rights granted 
under a permit, by transfer, assignment, 
or sale of those rights. 


* * * * * 


Transfer, assignment, or sale of 
permit rights means a change in 
ownership or other effective control 
over the right to conduct surface coal 
mining operations under a permit issued 
by the regulatory authority. 

* * * * * 

Violation notice means any written 
notification from a governmental entity 
of a violation of law, whether by letter, 
memorandum, legal or administrative 
pleading, or other written 
communication. 


* 7 * * * 


Willful violation means in an act or 
omission which violates the Act, this 
chapter, the applicable program, or any 
permit condition required by the Act, 
this chapter, or the applicable program, 
committed by a person who intends the 
result.which actually occurs. 


(Pub. L. 95-87, 30 U.S.C. 1201 et seg.) 
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PARTS 770 AND 771 [REMOVED] 


2. Parts 770 and 771 are removed. 
3. Part 773 is added to read as follows: 


PART 773—PERMITTING PROCESS 


Sec. 

773.1 Scope and purpose. _ 

773.10 Information collection. 

773.11 Requirements to obtain permits. 

773.13 Public participation in permit 
processing. 

773.15 Review of permit applications. 

773.17 Permit conditions. 

773.19 Permit term and right of renewal. 

773.21 Administrative and judicial review of 
decisions. 

773.23 Regulatory authority review and 
modification of permits. 

773.25 Permit revisions. 

773.27 Permit renewals. 

773.29 Transfer, assignment, or sale of 
permit rights. 

Authority: Pub. L. 95-87, 91 Stat. 445 (30 
U.S.C, 1201 et seg.). 


§ 773.1 Scope and purpose. 

This part provides the requirements 
for the permitting process for surface 
coal mining and reclamation operations 
under a State or Federal program. This 
part covers requirements for obtaining, 
revising, and reviewing permits; for 
public participation; for permit approval 
and denial; and for transfer, assignment, 
or sale of permit rights; it also covers the 
findings and conditions required for 
permits and permit renewals and the 
administrative and judicial review of 
permit decisions. 


§ 773.10 Information collection. 


The information collection 
requirements contained in 
§§ 773.13(a)(2), 773.13(b)(3)(ii), 773.13(c), 
773.13(d), 773.15(a)(5), 773.23(a)(2), - 
773.23(c), 773.27(b), and 773.29(b) have 
been approved by the Office of 
Management and Budget under 44 U.S.C. 
3507 and assigned clearance numbers 
1029-0031, 1029-0040, and 1029-0041. 
The information is being collected and 
the recordkeeping is required to meet 
the provisions of sections 506, 507, 508, 
510, 511, 513, and 514 of the Act which 
provide for submission of all relevant 
information needed for evaluating the 
permit applications. The obligation to 
respond to § 773.13(d) is voluntary and 
to the others listed above is mandatory. 


§ 773.11 Requirements to obtain permits. 

(a) All operations. On and after 8 
months from the effective date of a 
permanent regulatory program within a 
State, no person shall engage in or carry 
out any surface coal mining and 
reclamation operations, unless such 
person has first obtained a permit issued 
by the regulatory authority, except as 


provided for in paragraph (b) of this 
section. 

(b) Continuation of initial program 
operations. (1) If a State program 
receives final disapproval under Part 732 
of this chapter, including judicial review 
of the disapproval, existing surface coal 
mining and reclamation operations may 
continue pursuant to the provisions of 
Subchapter B of this chapter and Section 
502 of the Act until promulgation of a 
complete Federal program for the State. 
During this period, no new permits for 
surface coal mining and reclamation 
operations shall be issued by the State. 
Permits that lapse during this period 
may continue in full force and effect 
within the specified permit area until 
promulgation of a Federal program for 
the State. 

(2) A person authorized to conduct 
surface coal mining and reclamation 
operations, under the initial regulatory 
program or under a permit issued or 
amended by the regulatory authority in 
accordance with the requirements of 
section 502 of the Act, may conduct such 
operations beyond the period prescribed 
in paragraph (a) of this section, if— 

(i) Not later than 2 months following 
the effective date of a permanent 
regulatory program, regardless of 
litigation contesting that program, an 
application for a permanent regulatory 
program permit is filed for any 
operations to be conducted after the 
expiration of 8 months from such 
effective date; 

(ii) Timely and administratively 
complete permit application for a 
permanent regulatory program permit 
has been made to the regulatory 
authority in accordance with the 
provisions of the regulatory program; 

(iii) The regulatory authority has not 
yet rendered an initial administrative 
decision approving or disapproving the 
permit; and 

(iv) The surface coal mining and 
reclamation operations are conducted in 
compliance with the requirements of the 
Act, Subchapter B of this chapter, the 
State statutes and regulations, and all 
terms and conditions of the initial 


program authorization or permit. 


(3) No new initial program permits 
may be issued after the effective date of 
a State regulatory program unless the 
_ was received prior to such 

ate. 

(c) Continued operations under 
Federal program permits. (1) A permit 
issued by the Director pursuant to a 
Federal program for a State shall be 
valid under any superseding State 
program approved by the Secretary. 

(2) The Federal permittee shall have 
the right to apply to the State regulatory 
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authority for a State permit to supersede 
the Federal permit. 

(3) The State regulatory authority may 
review a permit issued pursuant to the 
superseded Federal program to 
determine that the requirements of the 
Act and the approved State program are 
not violated by the Federal permit, and 
to the extent that the approved State 
program contains additional 
requirements not contained in the 
Federal program for the State, the State 
regulatory authority shall— 

(i) Inform the permittee in writing; 

(ii) Provide the permittee an 
opportunity for a hearing; 

(iii) Provide the permittee a 
reasonable opportunity to resubmit the 
permit application in whole or in part, as 
appropriate; and 

(iv) Provide the permittee a 
reasonable time to conform ongoing 
surface coal mining and reclamation 
operations to the requirements of the 
State program. 

(d) Continued operations under State 
program permits. (1) A permit issued 
pursuant to a previously approved State 
program shall be valid under a 
superseding Federal program. 

(2) Immediately following 
promulgation of a Federal program, the 
Director may review the permits issued 
under Paragraph (d)(1) of this section to 
determine that the requirements of the 
Act, this chapter, and the Federal 
program are not violated. If the Director 
determines that a permit was granted 
contrary to the requirements of this Act 
the Director shall— 

(i) Inform the permittee in writing; 

(ii) Provide the permittee an 
opportunity for a hearing; 

(iii) Provide the permittee a 
reasonable opportunity to resubmit the 
permit application in whole or in part, as 
appropriate; and 

{iv) Provide the permittee a 
reasonable time to conform ongoing 
surface coal mining and reclamation 
operations to the requirements of the 
Federal program, as prescribed in the 
Federal program for the State. 


§ 773.13 Public participation in permit 
processing. 


(a) Filing and public notice. (1) Upon 
submission of an administratively 
complete permit application, an 
applicant for a permit, or significant 
revision of a permit, shall place an 
advertisement in a local newspaper of 
general circulation in the locality of the 
proposed surface coal mining and 
reclamation operation at least once a 
week for four consecutive weeks. A 
copy of the advertisement shall be 
submitted to the regulatory authority. 
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The advertisement shall contain, at a 
minimum, the following: 

(i) The name and business address of 
the applicant. 

(ii) A map or description which 
clearly shows or describes the exact 
location and boundaries of the proposed 
permit area. Such map (indicating the 
north direction) or description shall be 
sufficient to enable local residents to 
readily identify the permit area and may 
include towns, bodies of water, local 
landmarks, and any other information. 

(iii) The location where a copy of the 
application is available for public 
review. 

(iv) The name and address-of the 
regulatory authority where written 
comments or requests for informal 
conferences on the application may be 
submitteed under paragraphs (b) and (c) 
of this section. 

(v) If an applicant seeks a permit to 
mine within 100 feet of the outside right- 
of-way of a public road or to relocate a 
public road, except where public notice 
and hearing have previously been 
provided in accordance with § 761.12(d) 
of this chapter, a concise statement 
describing the public road, the particular 
part to be relocated, when the relocation 
is to occur, and the duration of the 
relocation. 

(vi) If the application includes a 
request for an experimental practice 
under § 785.13, a statement indicating 
that an experimental practice is 
requested and identifying the regulatory 
provisions for which a variance is 
requested. 

(2) The applicant shall make an 
application for a permit or significant 
revision available for the public to 
inspect and copy by filing a full copy of 
the application with the recorder at the 
courthouse of the county where the 
mining is proposed to occur, or an 
appropriate public office approved by 
the regulatory authority. This copy of 
the application need not include : 
confidential information exempt from 
disclosure under paragraph (d) of this 
section. The application required by this 
paragraph shall be filed by the first date 
of newspaper advertisement of the 
application. The applicant shall file any 
subsequent revision of the application 
with the public office at the same time 
the revision is submitted to the 
regulatory authority. 

(3) Upon receipt of an 
administratively complete permit 
application for a permit, or a significant 
revison to a permit, the regulatory 
authority shall issue written notification 
indicating the applicant's intention to 
mine the described tract of land, the 
application number or other identifier, 
the location where a copy of the 


application may be reviewed, and the 
location where comments on the 
application may be submitted. The 
notification shall be sent to— 

(i) Local governmental agencies with 
jurisdiction over the area of the 
proposed surface coal mining and 
reclamation operations, including but 
not limited to planning agencies, sewage 
and water treatment authorities, water 
companies; and 

(ii) All Federal or State governmental 
agencies with authority to issue permits 
and licenses applicable to the proposed 
surface coal mining and reclamation 
operations and which are part of the 
permit coordinating process developed 
in accordance with section 503(a)(6) of 
the Act, including the local U.S. 
Department of Agriculture Soil 
Conservation Service district offices and 
the local U.S. Army Corps of Engineers 
district engineer. 

(b) Comments and objections on 
permit applications. (1) Within a 
reasonable time established by the 
regulatory authority, written comments 
on a permit application may be 
submitted to the regulatory authority by 
public entities notified under paragraph 
(a)(3) of this section with respect to the 
effects of the proposed mining 
operations on the environment within 
their areas of responsibility. 

(2) Written objections to a permit 
application may be submitted to the 
regulatory authority by any person 
having an interest which is or may be 
adversely affected by the issuance of 
the permit, or by an officer or head of 
any Federal, State, or local government 
agency or authority, within 30 days after 
the last publication of the newspaper 
notice required by paragraph (a) of this 
section, 

(3) The regulatory authority shall upon 
receipt of such written comments or 
objections— 

(i) Transmit a copy of the comments to 
the applicant; and 

(ii) File a copy for public review at the 
same public office where the permit 
application is filed. 

(c) Informal conferences. (1) Any 
person having an interest which is or 
may be adversely affected by the 
issuance of the permit, or an officer or a 
head of a Federal, State, or local 
government agency, may request in 
writing that the regulatory authority 
hold an informal conference on the 
permit application. The request shall— 

(i) Briefly summarize the issues to be 
raised by the requestor at the 
conference; 

(ii) State whether the requestor 
desires to have the conference 
conducted in the locality of the 
proposed operation; and 
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(iii) Be filed with the regulatory 
authority no later than 30 days after the 
last publication of the newspaper 
advertisement required under paragraph 
(a) of the section. 

(2) Except as provided in paragraph 
(c)(3) of this section, if an informal 
conference is requested in accordance 
with paragraph (c)(1) of this section, the 
regulatory authority shall hold an 
informal conference within a reasonable 
time following the receipt of the request. 
The informal conference shall be 
conducted as follows: 

(i) If requested under paragraph 
(c)(1)(ii) of this section, it shall be held 
in the locality of the proposed surface 
coal mining and reclamation operation. 

(ii) The date, time, and.location of the 
informal conference shall be sent to the 
applicant and other parties to the 
conference and advertised by the 
regulatory authority in a newspaper of 
general circulation in the locality of the 
proposed surface coal mining and 
reclamation operation, at least 2 weeks 
before the scheduled conference. 

(iii) If requested in writing by a 
conference requestor at a reasonable 
time before the conference, the 
regulatory authority may arrange with 
the applicant to grant parties to the 
conference access to the permit area 
prior to the established date of the 
conference for the purpose of gathering 
information relevant to the conference. 

(iv) The requirements of Section 5 of 
the Administrative Procedure Act, as 
amended (5 U.S.C. 554), shall not apply 
to the conduct of the informal 
conference. The conference shall be 
conducted by a representative of the 
regulatory authority, who may accept 
oral or written statements and any other 
relevant information from any party to 
the conference. An electronic or 
stenographic record shall be made of the 
conference, unless waived by all the 
parties. The record shall be maintained 
and shall be accessible to the parties of 
the conference until final release of the 
applicant's performance bond or other 
eqivalent guarantee pursuant to 
Subchapter J. 

(3) If all parties requesting the ~ 
informal conference withdraw their 
request before the conference is*held, 
the informal conference may be 
canceled. 

(4) Informal conferences held in 
accordance with this section may be 
used by the regulatory authority as the 
public hearing required under 
§ 761.12(d) of this chapter on proposed 
uses or relocation of public roads. 

(d) Public availability of permit 
applications. (1) General availability. 
Permit applications on file with the 
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regulatory authority shall be available, 
at reasonable times, for public review 
and copying. 

(2) Restricted availability. 
Information pertaining to coal seams, 
test borings, core samplings, or soil 
samples in the permit application shall 
be made available for review and 
copying to any person with an interest 
which is or may be adversely affected. 

(3) Confidentiality. The regulatory 
authority shall provide procedures to 
ensure confidentiality of qualified 
confidential information, which shall be 
clearly identified by the applicant, 
submitted separately from the 
remainder of the application, and 
limited to— 

(i) Information that pertains only to 
the analysis of the chemical and 
physical properties of the coal to be 
mined, except information on 
components of such coal which are 
potentially toxic in the environment; 

(ii) Information required under section 
508 of the Act that is not on public file 
pursuant to State law and that the 
applicant has requested in writing to be 
held confidential; and 

(iii) Information on the nature and 
location of archeological resources on 
public land and Indian land as required 
under the Archeological Resources 
Protection Act of 1979 (Pub. L. 96-05 93 
Stat. 721, 16 U.S.C. 470, Section 9.). 


§ 773.15 Review of permit applications. 

(a) Decisions on permits. (1) The 
regulatory authority shall review the 
permit application, written comments 
and objections submitted, and records of 
any informal conference held on the 
permit application and issue a written 
decision, within a reasonable time set 
by the regulatory authority, either 
granting, requiring modification of, or 
denying the application for permit. If an 
informal conference is held under 30 
CFR 773.13(c), the decision shall be 
made within 60 days of the close of the 
conference, unless a later time is 
necessary to provide an opportunity for 
a hearing under paragraph (b)(2) of this 
section. 

(2) The applicant shall have the 
burden of establishing that his 
application is in compliance with all the 
requirements of the regulatory program. 

(3) If the application is approved, the 
permit shall be issued. If the application 
is disapproved, specific reasons therefor 
shall be set forth in the notification. 

(4) The regulatory authority shall 
notify the applicant, and each person 
who files objections to the permit 
application, in writing, of its decision, 
and within 10 days after the granting of 
a permit, notify the local governmental 
officials in the local political subdivision 


in which the land to be affected is 
located that a permit has been issued, 
including a description of the location of 
the land. 

(5) If the regulatory authority is a 
State agency, the regulatory authority 
shall notify the local OSM office in 
writing of its decision. 

(b) Review of violations. (1) If the 
regulatory authority determines that any 
surface coal mining and reclamation 
operation owned or controlled by the 
applicant is currently in violation of the 
Act, any Federal law, rule, or regulation, 
or any State law, rule, or regulation 
enacted pursuant to Federal law, rule, or 
regulation pertaining to air or water 
environmental protection, the regulatory 
authority shall require the applicant, 
before the issuance of the permit, to 
either— 

(i) Submit to the regulatory authority 
proof satisfactory to the agency that has 
jurisdiction over the violation that the 
violation has been or is in the process of 
being corrected; or 

(ii) Establish for the regulatory 
authority that the applicant has filed 
and is presently pursuing, in good faith, 
a direct administrative or judicial 
appear to contest the validity of the 
violation. If the final administrative or 
judicial review authority either denies a 
stay applied for in the appeal or affirms 
the violation, then the applicant shall 
promptly either submit the proof 
required under paragraph (b)(1)(i) of this 
section or terminate any surface coal 
mining and reclamation operations 
being conducted under a permit issued 
pending such review. 

(2) If the regulatory authority 
determines that the applicant, or the 
operator specified in the application, 
controls or has controlled mining 
operations with a demonstrated pattern 
of willful violations of the Act of such 
nature, duration, and with such resulting 
irreparable damage to the environment 
as to indicate an intent not to comply 
with the Act, the application shall not be 
granted. Before such determination 
becomes final, the applicant or operator 
shall be afforded an opportunity for an 
adjudicatory hearing on the 
determination as provided for in 
§ 773.21(a). 

(c) Written findings for permit 
approval. No permit application or 
significant revision of an application 
shall be approved unless the application 
affirmatively demonstrates and the 
regulatory authority finds, in writing, on 
the basis of information set forth in the 
application or from information 
otherwise available that is documented 
in the approval, the following: 

(1) The permit application is accurate 


. and complete and has complied with all 


requirements of the Act and the 
regulatory program. 

(2) The applicant has demonstrated 
that reclamation as required by the Act 
and the regulatory program can be 
accomplished under the reclamation 
plan contained in the permit application. 

(3) The proposed permit area is— 

(i) Not within an area subject to study 
or administrative proceedings under a 
petition, pursuant to Subchapter F of 
this chapter, to have an area designated 
as unsuitable for surface coal mining 
operations, unless the applicant 
demonstrates that before January 4, 
1977, he has made substantial legal and 
financial commitments in relation to the 
operation covered by the permit 
application; or 

(ii) Not within an area designated 
unsuitable for mining or subject to the 
prohibitions or limitations of §§ 761.11 
and 761.12 of this chapter. 

(4) For operations where the private 
mineral estate to be mined has been 
severed from the private surface estate, 
the applicant has submitted to the 
regulatory authority the documentation 
required under § 778.15(b) of this 
chapter. 

(5) The regulatory authority has made 
an assessment of the probable 
cumulative impacts of all anticipated 
coal mining on the hydrologic balance in 
the cumulative impact area and has 
determined that the proposed operation 
has been designed to prevent material 
damage to the hydrologic balance 
outside the permit area. 

(6) The applicant has, with respect to 
both prime farmland and alluvial valley 
floors, obtained either a negative 
determination or satisfied the 
requirements of 30 CFR 785.17 and 
785.19. 

(7) The applicant has submitted proof 
that all reclamation fees required by 
Subchapter R of this chapter have been 
paid. 3 

(8) The applicant has, with respect to 
variances for delay in contemporaneous 
reclamation requirements for combined 
surface and underground mining 
operations, satisfied the requirements of 
30 CFR 785.18. 

(9) The applicant has, if applicable, 
satisfied the requirements for approval 
of a long-term, intensive agricultural 
postmining land use as part of the 
mining and reclamation plan in 
accordance with the requirements of 30 
CFR 816.133 or 817.133. 

(d) Performance bond submittal. If the 
regulatory authority decides to approve 
the application, it shall require that the 
applicant file the performance bond or 
provide other equivalent guarantee 
before the permit is issued, in 
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accordance with the provisions of 
Subchapter J of this chapter. 


§ 773.17 Permit conditions. 

Each permit issued by the regulatory 
authority shall have the following 
conditions, unless specified in the 
permit application: 

(a) The permittee nar conduct 
surface coal mining and reclamation 
operations only on those lands that are 
specifically designated as the permit 
area on the maps submitted with the 
permit application and authorized for 
the term of the permit and that are 
subject to the performance bond or 
other equivalent guarantee in effect 
pursuant to Subchapter J of this chapter. 

(b) The permittee shall conduct all 
surface coal mining and reclamation 
operations only as described in the 
approved permit application, except to 
the extent that the regulatory authority 
otherwise directs in the permit. 

(c) The permittee shall comply with all 
applicable performance standards of the 
regulatory program. 

(d) Without advance notice, delay, or 
a search warrant, upon presentation of 
appropriate credentials, the permittee 
shall allow the authorized 
representatives— 

(i) Of the Secretary and the State 
regulatory authority to have the right to 
entry provided for in § $842.13 and 
840.12 of this chapter; and 

(ii) Of the Secretary to be 
accompanied by private persons for the 
purpose of conducting an inspection in 
accordance with § 842.12 of this chapter 
and of the State regulatory authority 
under analogous State provisions, if any. 

(e) The permittee shall take all 
possible steps to minimize any adverse 
impact to the environment or public 
health and safety resulting from 
noncompliance with any term or 
condition of the permit, including, but 
not limited to— 

(1) Any accelerated or additional 
monitoring necessary to determine the 
nature and extent of noncompliance and 
the results of the noncompliance; 

(2) Immediate implementation of 
measures necessary to comply; and 

(3) Warning, as soon as possible after 
learning of such noncompliance, any 
person whose health and safety is in 
imminent danger due to the 
noncompliance. 


§ 773.19 Permit term and right of renewal. 
(a) Permit approval and right of 
renewal. Permit approval shall apply to 
those lands that are specifically 
designated as the permit area on the 
maps submitted with the permit 
application and for which the 
application is accurate and complete. 


The approved permit shal! carry with it 
the right of successive renewal, within 
the approved boundaries, upon 
expiration of the term of the permit, in 
accordance with 30 CFR 773.27. 

(b) Permit term. A permit shall be 
issued for a fixed term of 5 years or less, 
unless the requirements of 30 CFR 778.17 
of this chapter are met. 

(c) Initiation of operations. (1) A 
permit shall terminate if the permittee 
has not begun the surface coal mining 
and reclamation operation covered by 
the permit within 3 years of the issuance 
of the permit. 

(2) The regulatory authority may grant 
a reasonable extension of time for 
commencement of these operations, 
upon receipt of a written statement 
showing that such an extension of time 
is necessary, if— 

(i) Litigation precludes the 
commencement or threatens substantial 
economic loss to the permittee; or 

(ii) There are conditions beyond the 
control and without the fault or 
negligence of the permittee. 

(3) With respect to coal to be mined 
for use in a synthetic fuel facility or 
specified major electric generating 
facility, the permittee shall be deemed to 
have commenced surface mining 
operations at the time that the 
construction of the synthetic fuel or 
generating facility is initiated. 

(4) Extensions of time granted by the 
regulatory authority under this 
paragraph shall be specifically set forth 
in the permit, and notice of the 
extension shall be made public by the 
regulatory authority. 


§ 773.21 Administrative and judicial review 
of decisions. 

(a) Administrative review. Within 30 
days after an applicant or permittee is 
notified of the decision of the regulatory 
authority concerning an application for 
a permit for exploration or surfdce coal 
mining and reclamation operations, 
permit revision, permit renewal, or a 
transfer, assignment, or sale of permit 
rights, the applicant, permittee, or any 
person with an interest which may be 
adversely affected may request a 


- hearing on the reasons for the decision, 


in accordance with this section. 

(1) Administrative hearing under 
State programs. (i) The regulatory 
authority shall start the administrative 
hearing within 30 days of such request. 
The hearing shall be on the record and 
adjudicatory in nature. No person who 
presided at an informal conference 
under § 773,15({c) shall either preside at 
the hearing or participate in the decision 
following the hearing o: or administrative 
appeal. 
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(ii) The regulatory authority may, 
under such conditions as it prescribes, 
grant such temporary relief as it deems 
appropriate, pending final determination 
of the proceedings if— 

(A) All parties to the proceedings 
have been notified and given an 
opportunity to be heard on a request for 
temporary relief; 

(B) The person requesting that relief 
shows substantial likelihood that he or 
she will prevail on the merits of the final 
determination of the proceeding; 

(C) The relief will not adversely affect 
the public health or safety or cause 
significant, imminent environmental 
harm to land, air, or water resources; 
and 

(D) The relief sought is not the 
issuance of a permit where a permit has 
been denied, in whole or in part, by the 
regulatory authority. 

(iii) The hearing shall be conducted 
under the following conditions: 

(A) The hearing authority may 
administer oaths and affirmations, 
subpoena witnesses and written or 
printed materials, compel attendance of 
witnesses or production of those 
materials, compel discovery, and take 
evidence, including, but not limited to, 
site inspections of the land to be 
affected and other surface coal mining 
and reclamation operations carried on 
by the applicant in the general vicinity 
of the proposed operations. 

(B) A verbatim record of each public 
hearing required by this section shall be 
made, and a transcript made available 
on the motion of any party or by order 
of the hearing authority. 

(C) Ex parte contacts between 
representatives of the parties appearing 
before the hearing authority and the 
hearing authority shall be prohibited. 

(iv) Within 30 days after the close of 
the record, the hearing authority shall 
issue and furnish the applicant and each 
person who participated in the hearing 
with the written findings of fact, 
conclusions of law, and order of the 
hearing authority with respect to appeal 
of the decision. 

(v) The burden of proof at such 
hearings shall be on the party seeking to 
reverse the decision of the regulatory 
authority. 

(2) Administrative hearings under 
Federal programs and Federal lands 
programs. All hearings on an application 
for a permit for exploration or surface 
coal mining and reclamation operations, 
permit revision, permit renewal, or a 
transfer, assignment, or sale of permit 
rights shall be of record and governed 
by 5 U.S.C. 554 and 43 CFR Part 4. 

(b) Judicial review. (1) General. Any 
applicant or any person with an interest 
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which is or may be adversely affected 
and who has participated in the 
administrative hearings as an objector 
may appeal as provided in paragraph 
(b)(2) of this section, if— 

(i} The applicant or person is 
aggrieved by the decision of the hearing 
authority in the administrative hearing 
conducted pursuant to paragraph (a) of 
this section; or 

(ii) Either the regulatory authority or 
the hearing authority for administrative 
hearings under paragraph (a) of this 
section fails to act within time limits 
specified in the Act, this chapter, and 
the regulatory program. 

(2) Judicial review under State 
programs. The hearing authority action 
identified in paragraph (b)(1) of this 
section shall be subject to judicial 
review by a court of competent 
jurisdiction, as provided for in the State 
program, but the availability of such 
review shall not be construed to limit 
the operation or the rights established in 
section 520 of the Act. 

(3) Judicial review under Federal 
programs and Federal lands programs. 
The action of the hearing authority 
identified in paragraph (b)(1) of this 
section is subject to judicial review by 
the U.S. District Court for the district 
where the coal exploration or surface 
coal mining and reclamation operation 
is or would be located, in the time and 
manner provided for in section 526(a)(2) 
and (b) of the Act. The availability of 
the review shall not be considered to 
limit the operations of rights established 
in Section 520 of the Act. 


§ 773.23 Regulatory authority review and 
modification of permits. 


(a) The regulatory authority shall 
review each permit issued and 
outstanding under an approved 
regulatory program during the term of 
the permit. This review shall occur not 
later than the middle of the permit terms 
and as follows: 

(1) Permits with a term longer than 5 
years shall be reviewed no less 
frequently than the permit midterm or 
every 5 years, whichever is more 
frequent. 

(2) Permits with variances granted in 
accordance with § 780.23 (postmining 
land use), § 785.14 (mountaintop 
removal), § 785.16 (approximate original * 
contour), and § 785.18 (variance for 
delay in contemporaneous reclamation 
requirement in combined surface and 
underground mining operations) of this 
chapter shall be reviewed no less than 3 
years from the date of issuance of the 
permit, unless the permittee 
affirmatively demonstrates that the 
proposed development is proceeding in 
accordance with the terms of the permit. 


(3) Experimental practices issued in 
accordance with 30 CFR 785.13 shall be 
reviewed no less than every year from 
the date of issuance. 

(b) The regulatory authority may, by 
order, require reasonable revision or 
modification of a permit to ensure 
compliance with the Act and the 
regulatory program. 

(c) Any order of the regulatory 
authority requiring revision or 
modification of a permit shall be based 
upon written findings and shall be 
subject to the provisions for 
administrative and judicial review of 
paragraphs (a) and (b) of this section. 
Copies of the order shall be sent to the 
permittee. 

(d) Permits may be suspended or 
revoked in accordance with Subchapter 
L of this chapter. 


§ 773.25 Permit revisions. 

(a) General. During the term of a 
permit, the permittee may submit to the 
regulatory authority an application for a 
revision of the permit. 

(b) Application requirements and 
procedures. The regulatory authority 
shall establish— 

{i) A time period within which the 
regulatory authority will approve or 
disapprove an application for permit 
revision; and 

(ii) Guidelines establishing the scale 
or extent of revisions for which all of the 
permit application information 
requirements and procedures of this 
subchapter, including notice, hearing, 
and public participation requirements of 
§ 773.19, shall apply. Such requirements 
and procedures shall apply at a 
minimum to all significant permit 
revisions. 

(c) Criteria for approval. No 
application for permit revision shall be 
approved unless the application 
demonstrates and the regulatory 
authority finds that reclamation as 
required by the Act and the regulatory 
program can be accomplished and the 
revision complies with all requirements 
of the Act and the regulatory program. 

(d) Permit boundary revisions. Any 
extensions to the area covered by the 
permit, except incidental boundary 
revisions, shall be made by application 
for a new permit. re 


§ 773.27 Permit renewals. 

(a) General. A valid permit, issued 
pursuant to an approved regulatory 
program, shall carry with it the right of 
successive renewal, within the approved 
boundaries, upon expiration of the term 
of the permit. 

(b) Application requirements and 
procedures. (1) An application for 
renewal of a permit shall be filed with 


27709 


the regulatory authority at least 120 
days before expiration of the existing 
permit term. 

(2) An application for renewal of a 
permit shall be in the form required by 
the regulatory authority and shall 
include at a minimum— 

(i) The name and address of the 
permittee, the term of the renewal 
requested, and the permit number or 
other identifier; 

(ii) Evidence that a liability insurance 
policy or adequate self-insurance under 
§ 806.14 will be provided by the 
applicant for the proposed period of 
renewal; 

(iii) Evidence that the performance 
bond in effect for the operation will 
continue in full force and effect for any 
renewal requested, as well as any 
additional bond required by the 
regulatory authority pursuant to 
Subchapter J of this chapter; 

(iv) A copy of the newspaper notice 
and proof.of publication of same under 
30 CFR 773.13{a); and 

(v) Additional revised or updated 
information required by the regulatory 
authority. 

(3) Applications for renewal shall be 
subject to the requirements of public 
notification and participation contained 
in 30 CFR 773.13. 

(4) If an application for renewal 
includes any proposed revisions to the 
permit, such revisions shall be subject to 
the requirements of 30 CFR 773.25. 

(c) Criteria for approval. (1) The 
regulatory authority shall approve an 
application for permit renewal, unless it 
finds, in writing, that— 

(i) The terms and conditions of the 
existing permit are not being 
satisfactorily met; 

(ii) The present surface coal mining 
and reclamation operations are not in 
compliance with the environmental 
protection standards of the Act and the 
regulatory program; 

(iii) The requested renewal 
substantially jeopardizes the operator's 
continuing ability to comply with the 
Act and the regulatory program on 
existing permit areas; 

(iv) The operator has not provided 
evidence of having liability insurance, 
as required in § 806.14; 

(v) The operator has not provided 
evidence that any performance bond 
required to be in effect for the operation 
will continue in full force and effect for 
the proposed period of renewal, as well 
as any additional bond the regulatory 
authority might require pursuant to 
Subchapter J of this chapter; or 

(vi) Additional revised or updated 
information required by the regulatory 
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authority has not been provided by the 
applicant. 

(2) In the determination of whether to 
approve or deny a renewal of a permit, 
the burden shall be on the opponents of 
renewal. 

(3) Alluvial valley floor variance. If 
the surface coal mining and reclamation 
operation authorized by the original 
permit was not subject to the standards 
contained in Sections 510(b)(5) (A) and 
(B) of the Act and § 785.19 of this 
chapter, because the permittee complied 
with the exceptions to Section 510(b)(5) 
of the Act, the portion of the application 
for renewal of the permit that addresses 
new land areas previously identified in 
the permit application for the original 
permit shall not be subject to the 
standards contained in Sections 
510(b)(5) (A) and (B) of the Act and 
§ 785.19 of this chapter. 

(d) Renewal term. Any permit renewal 
shall be for a term not to exceed the 
period of the original permit established 
under 30 CFR 773.19. 

(e) Notice of decision. The regulatory 
authority shall send copies of its 
decision to the applicant, to each person 
who filed comments on the renewal, and 
to each party to any informal conference 
held on the permit renewal. 

(f) Administrative and judicial review. 
Any person having an interest which is 
or may be adversely affected by the 
decision of the regulatory authority shall 
have the right to administrative and 
judicial review set forth in 30 CFR 
773.21. 


§ 773.29 Transfer, assignment, or sale of 
permit rights. 


(a) General. No transfer, assignment, 
or sale of rights granted by a permit 
shall be made without the prior written 
approval of the regulatory authority. 

(b) Application requirements. An 
applicant for approval of the transfer, 
assignment, or sale of a permit shall— 

(1) Obtain appropriate performance 
bond coverage in an amount sufficient 
to cover the proposed operations; 

(2) Provide the regulatory authority 
with an application for approval of the 
proposed transfer, assignment, or sale 
includi 

(i) The name and address of the 
existing permittee and permit number or 
other identifier; 

(ii) A brief description of the proposed 
action requiring approval; and 

(iii) The legal, financial, compliance, 
and related information required by Part 
778 of this chapter for the applicant. 

(3) Advertise the filing of the 
application in a newspaper of general 
circulation in the locality of the 
operations involved, indicating the name 
and address of the applicant, the 


permittee, the permit number or other 
identifier, the geographic location of the 
permit, and the address to which written 
comments may be sent. 

(c) Public participation. Any person 
having an interest which is or may be 
adversely affected by a decision on the 
transfer, assignment, or sale of permit 
rights, including an official of any 
Federal, State, or local government 
agency, may submit written comments 
on the application to the regulatory 
authority within‘a time specified by the 
regulatory authority. 

(d) Criteria for approval. The 
regulatory authority may allow a 
permittee to transfer, assign, or sell 
permit rights to a successor, if the 
successor— 

(1) Meets the requirements of 
§ 773.15(b); 

(2) Has submitted a performance bond 
or other guarantee, or obtained the bond 
coverage_of the original permittee, as 
required by Subchapter J; and 

(3) Meets other requirements of the 
regulatory authority. 

(e) Continued operation under 
existing permit. The successor in 
interest shall assume the liability and 
reclamation responsibilities of the 
existing permit and shall conduct the 
surface coal mining and reclamation 
operations in full compliance with the 
Act, the regulatory program, and the 
terms and conditions of the existing 
permit, unless the applicant has 
obtained a new or revised permit as 
provided in § 773.25. 

4. Part 775 is added to read as follows: 


PART 775—GENERAL CONTENT 
REQUIREMENTS FOR PERMIT 
APPLICATIONS 


Sec. 
775.1 Scope. 
775.10 Information collection. 
775.11 Format and contents. 
775.13 Reporting of technical data. 
775.15 Completeness. 
775.17 Permit fees. 
Authority: Pub. L. 95-87, 91 Stat. 445 (30 
U.S.C. 1201 et seg.). 


$775.1 Scope. 

This part provides minimum 
requirements concerning the general 
content for permit applications under a 
State or Federal program. 


§ 775.10 Information collection. 

The information collection 
requirements contained § 775.11(b) and 
(c) have been approved by the Office of 
Management and Budget under 44 U.S.C. 
3507 and assigned clearance number 
1029-0031. The information is being 
collected to meet the requirements of 
sections 507, 508, and 510(b) of the Act. 
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It provides general requirements for 
permit application format and contents. 
The obligation to respond is mandatory. 


§ 775.11 Format and contents. 

(a) A permit application shall— 

(1) Contain current information about 
the permit area, adjacent area, and 
potentially impacted offsite areas; 

(2) Be clear and concise; and 

(3) Be filed in the format required by 
the regulatory authority. 

(b) Referenced materials shall either 
be provided to the regulatory authority 
by the applicant or be readily available 
to the regulatory authority. Relevant 
portions of referenced published 
materials shall be presented briefly and 
concisely in the application by 
photocopying or abstracting and with 
explicit citations. 

(c) Applications for permits shall be 
verified under oath, by a responsible 
official of the applicant, that the 
information contained in the application 
is true and correct to the best of the 
official’s information and belief. 


§ 775.13 Reporting of technical data. 

(a) All technical data submitted in the 
application shall be accompanied by the 
names of persons or organizations that 
collected and analyzed the data, dates 
of the collection and analysis of the 
data, and description of the 
methodology used to collect and analyze 
the data. 

(b) Technical investigation shall be 
planned by or under the direction of and 
certified by a qualified registered 
professional engineer or professional 
geologist, with assistance from experts 
in related fields such as land surveying 
and landscape architecture. 


§ 775.15 Completeness. 

An application for a permit to conduct 
surface coal mining and reclamation 
operations shall be complete and shall 
include at a minimum— 

(a) For surface coal mining activities, 
the information required under Parts 
778, 779, and 780, and as applicable to 
~ operation, Part 785 of this chapter; 
an 

(b) For underground mining activities, 
the information required under Parts 


. 782, 783, and 784, and as applicable to 


the operation, Part 785 of this chapter. 


§ 775.17 Permit fees. 

An application for a surface coal 
mining and reclamation permit shall be 
accompanied by a fee determined by the 
regulatory authority. The fee may be 
less than, but shall not exceed, the 
actual or anticipated cost of reviewing, 
administering, and enforcing the permit. 
The regulatory authority may develop 
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procedures to allow the fee to be paid 
over the term of the permit. 

5. Part 778 is revised to read as 
follows: 


PART 778—PERMIT APPLICATIONS— 
MINIMUM REQUIREMENTS FOR 
LEGAL, FINANCIAL, COMPLIANCE, 
AND RELATED INFORMATION 


Sec. 

778.1 Scope and purpose. 

778.10 Information collection. 

778.13 Identification of interests. 

778.14 Violation information. 

778.15 Right-of-entry information. 

778.16 Status of unsuitability claims. 

778.17 Permit term. 

778.18 Insurance. 

778.21 Proof of publication. 

778.22 Facilities used in common. 
Authority: Pub. L. 95-87, 91 Stat. 445 (30 

U.S.C. 1201 et seg.). 


§ 778.1 Scope and purpose. 

This part establishes the minimum 
requirements for the permit applications 
for surface coal mining and reclamation 
operations under a State or Federal 
program, and for the approval by the 
Secretary of permitting requirements of 
State programs. This part covers 
minimum legal, financial, and 
compliance requirements and general 
information that must be contained in 
permit applications. This part applies to 
any person who submits an application 
to a regulatory authority for a permit to 
conduct surface coal mining and 
réclamation operations. 


§ 778.10 information collection. 


The information collection 
requirements contained in §§ 778.13, 
778.14, 778.15, 778.16, 778.17, 778.21, and 
778.22 have been approved by the Office 
of Management and Budget under 44 
U.S.C. 3507 and assigned clearance 
number 1029-0034. The information is 
being collected to meet the requirements 
of section 507(b) of the Act, which 
requires that persons conducting surface 
mining activities submit to the 
regulatory authority all relevant 
information regarding ownership and 
control of the property to be affected by 
the activities, compliance status, and 
history. This information will be used by 
the regulatory authority to insure all 
legal, financial, and compliance 
requirements are satisfied prior to 
issuance or denial of a permit during the 
permanent regulatory program. The 
obligation to respond is mandatory. 


§ 778.13 Identification of interests. 


An application shall contain the 


following: 
(a) A statement as to whether the 
applicant is a corporation, partnership, 


single proprietorship, association, or 
other business entity. 

(b) Names, addresses, and telephone 
numbers of the permit applicant, the 
operator (if different from the applicant), 
and the applicant’s resident agent who 
will accept service of process. 

(c) For businesses other than single 
proprietorships, where applicable— 

(1) Names and address of each officer, 
partner, principal, and director or other 
person performing a function similar to a 
director; 

(2) Name and address of each person 
who is a principal shareholder of the 
applicant's business; and 

(3) All names under which the 
applicant, partner, or principal 
shareholder previously operated a 
surface coal mining and reclamation 
operation in the United States within the 
5 years preceding the date of 
application. 

(d).A statement of all current or 
previous coal mining permits in the 
United States held by the applicant 
during the 5 years preceding the date of 
application and by any person identified 
in Paragraph (c)(3) of this section, and of 
any pending permit application to 
conduct surface coal mining and 
reclamation operation in the United 
States. The information shall list the 
permit or application number or other 
identifier and the regulatory authority 
for each of the operations. 

(e) The names and addresses of each 
legal or equitable owner of record of the 
surface and mineral property to be 
mined, the holders of record of any 
leasehold interest in the property to be 
mined, and any purchaser of record 
under a real estate contract for the 
property to be mined. 

(f) The names and addresses of the 
owners of record of all property (surface 
and subsurface) contiguous to any part 
of the proposed permit area. 

(g) The Mine Safety and Health 
Administration (MSHA) numbers for all 
mine-associated structures that require 
MSHA approval. 

(h) A statement of all lands, interest in 
lands, options, or pending bids on 
interests held or made by the applicant 
for lands contiguous to the area 
described in the permit application. If 
requested by the applicant, any 
information required by this paragraph 
which is not on public file pursuant to 
State law shall be held in confidence by 
the regulatory authority. 


§ 788.14 Violation information. 

An application shall contain the 
following: 

{a) A statement of whether the 
applicant or any subsidiary, affiliate, or 
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persons controlled by or under common 
control with the applicant has— 

(1) Had a Federal or State coal mining 
permit suspended or revoked in the 5 
years preceding the date of submission 
of the application; or 

(2) Forfeited a performance bond or 
similar security deposited in lieu of 
bond within the 5 years before the date 
of submission of the application. 

(b) A brief explanation of the facts 
involved if any such suspension, 
revocation, or forfeiture referred to in 
Paragraphs (a) (1) and (2) of this section 
has occurred, including— 

(1) Identification number and date of 
issuance of the permit, and the date and 
amount of bond or similar security; 

(2) Identification of the authority that 
suspended or revoked the permit or 
forfeited the bond and the stated 
reasons for that action; 

(3) The current status of the permit, 
bond, or similar security involved; 

(4) The date, location, and type of any 
administrative or judicial proceedings 
initiated concerning the suspension, 
revocation, or forfeiture; and 

(5) The current status of the 
proceedings. 

(c) A listing of all violation notices, if 
any, received by the applicant in 
connection with any surface coal mining 
and reclamation operation during the 3- 
year period preceding tht application 
date, for violations of any law, rule, or 
regulation of the United States, or of any 
State law, rule, or regulation enacted 
pursuant to a Federal law, rule, or 
regulation, pertaining to air or water 
environmental protection or of any 
provision of the Act. The application 
shall also contain a statement regarding 
each violation notice, including— 

(1) The date of issuance and identity 
of the issuing regulatory authority, 
department, or agency; 

(2) A brief description of the violation . 
alleged in the notice; 

(3) The date, location, and type of any 
administrative or judicial proceedings 
initiated concerning the violation, 
including, but not limited to, p 
initiated by the applicant to obtain 
administrative or judicial review of the 
violations; 

(4) The current status of the 
proceedings and of the violation notice; 
and 

(5) The actions, if any, taken by the 
applicant to abate the violation. 


§ 778.15 Right-of-entry information. 

(a) An application shall describe the 
documents supporting the applicant’s 
legal right to enter and begin surface 
coal mining and reclamation operations 
in the permit area and state whether 
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that right is the subject of pending 
litigation. The description shall identify 
the documents by type and date of 
execution, identify the specific lands to 
which the document pertains, and 
explain the legal rights claimed by the 
applicant and whether the rights are 
subject to litigation. 

(b) Where the private mineral estate 
to be mined has been servered from the 
private surface estate, an applicant shall 
also submit— 

(1) A copy of the written consent of 
the surface owner for the extraction of 
coal by surface mining methods; 

(2) A copy of the conveyance that 
expressly grants or reserves the right to 
extract the coal by surface mining 
methods; or 

(3) If the conveyance does not 
expressly grant the right to extract the 
coal by surface mining methods, 
documentation that under applicable 
State law, the applicant has the legal 
authority to extract the coal by those 
methods. 

(c) Nothing in this section shall be 
construed to provide the regulatory 
authority with the authority to 
adjudicate property title disputes. 


§ 778.16 Status of unsuitability claims. 


(a) Each application shall contain 
available information as to whether the 
proposed permit area is within an area 
designated as unsuitable for surface 
coal mining and reclamation operations 
under Parts 764 and 765 of this chapter 
and under Part 769 if the State is the 
regulatory authority on Federal lands 
pursuant to a cooperative agreement in 
accordance with Part 745 fo this chapter, 
or the proposed permit area is under 
study for designation in an 
administrative proceeding under those 
parts. 

(b) An application in which the 
applicant claims the exemption 
described in §762.13(c) of this chapter 
shall contain information supporting the 
assertion that the applicant made 
substantial legal and financing 
commitments before January 4, 1977, 
concerning the proposed surface coal 
mining and reclamation operations. 

(c) An application in which the 
applicant proposes to conduct surface 
coal mining activities within 300 feet of 
an occupied dwelling, within 100 feet of 
a public road, or proposes to relocate a 
public road shall contain the necessary 
information and meet the requirements 
of § 761.12 of this chapter. 


§ 778.17 Permit term. 


If the applicant requires an initial 
permit term in excess of 5 years in order 
to obtain necessary financing of 


equipment and the opening of the 
operation, the application shall— 

(a) Be full and complete for the 
specified long term; and 

(b) Show that a specified longer term 
is reasonably needed to allow the 
applicant to obtain necessary financing 
of equipment and the opening of the 
operation, and the need is confirmed, in 
writing, by the applicant's proposed 
source for financing. 


§ 778.18 Insurance. 

A permit application shall contain 
either a certificate of liability insurance 
or evidence that the self-insurance 
requirements of § 806.14 of this chapter 
have been satisfied. 


§ 778.21 Proof of publication. 

A copy of the newspaper 
advertisement of the application or 
proof of publication of the 
advertisement shall be filed with the 
regulatory authority and made a part of 
the complete application, not later than 
4 weeks after the last date of publication 
required under § 773.13(a)(1) of this 
chapter. 


§ 778.22 Facilities used in common. 

The plans of a facility or structure that 
is to be shared by two or more 
separately permitted mining operations 
may be included in one permit 
application and referenced in the other 
applications and shall include a copy of 
an agreement between or among the 
parties as to the responsibility for the 
facility. 


PARTS 772, 786, 787, AND 788 
[REMOVED] 


6. Parts 782, 786, 787; and 788 are 
removed. 
[FR Doc. 82~17012 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-05-M 


30 CFR Parts 701, 779, 780, 783, 784, 
816, and 817 


Surface Coal Mining and Reclamation 
Operations, Permanent Regulatory 
Program: Hydrology Permitting and 
Performance Standards; Geology 
Permitting 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Proposed rules. 


SUMMARY: The Office of Surface Mining 
(OSM) proposes a major revision and 
reorganization of the existing hydrology 
and geology permitting and hydrology 
environmental performance standards 
rules to clarify the major hydrology and 
geology concepts stipulated in the 
Surface Mining Control and Reclamation 
Act of 1977 (the Act). The proposed 
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rules emphasize collection of premining 
hyrologic and geologic data, water 
quality monitoring where necessary, 
planning to ensure protection of 
hydrologic resources, and reclamation to 
preserve premining hydrologic 
characteristics. 

DATES: 


Written comments: Accepted until 
further notice. 

Public hearings: Held on request only, 
on August 4, 1982, at 9 a.m. (local). 

Public meetings: Scheduled on request 
only. See Supplementary Information for 
more detail. 

ADDRESSES: 

‘Written comments: Hand-deliver to 
the Office of Surface Mining, U.S. 
Department of the Interior, 
Administrative Record (TSR 14.10), 
Room 5315, 1100 L Street, NW., 
Washington, D.C.; or mail to the Office 
of Surface Mining, U.S. Department of 
the Interior, Administrative Record (TSR 
14.10), Room 5315L, 1951 Constitution 
Avenue, NW., Washington, DC 20240. 

Public hearings: Washington, D.C._— 
Department of the Interior Auditorium, 
18th and C Streets, NW.: Pittsburgh, 
Pa.—William S. Moorehead Federal 
Building, Room 2212, 1000 Liberty 
Avenue; and Denver, Colo.—Brooks 
Tower, 2d Floor Conference Room, 1020 
15th Street. ‘ 

Public meetings: OSM offices in 
Washington, D.C.; Charleston, W.Va.; 
Knoxville, Tenn.; Indianapolis, Ind.; 
Pittsburgh, Pa.; and Denver, Colo. 


FOR FURTHER INFORMATION CONTACT: 


Public hearings and information: John 
Mosesso, Division of Engineering 
Analysis, Office of Surface Mining, U.S. 
Department of the Interior, 1951 
Constitution Avenue, NW., Washington, 
DC 20240; 202-343-5261. 

Public meetings: Jose del Rio, 202- 
343-4022. 


SUPPLEMENTARY INFORMATION: 


I. Public Commenting Procedures. 

II. Proposed Permitting Rules. 

Ill. Proposed Performance Standards Rules. 
IV. Procedural Matters. 


I. Public Commenting Procedures 
Written Comments . 


Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Commenters are requested to submit 
five copies of their comments (see 
“Addresses”). Comments received at 
locations other than Washington, D.C., _ 
will not necessarily be considered or be 
included in the Administrative Record 





Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


for the final rulemaking. The comment 
period will remain open until the close 
of the comment period on the draft 
supplemental environmental impact 
statement that will consider this 
proposed rule. 


Public Hearings 


Persons wishing to comment at the 
public hearings should contact the 
person listed under “For Further 
Information Contact” by the close of 
business three working days before the 
date of the hearing. If no one requests to 
comment at a public hearing at a 
particular location by that date, the 
hearing will not be held. If only one 
person requests to comment, a public 
meeting, rather than a public hearing, 
may be held and the results of the 
meeting included in the Administrative 
Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare appropriate 
questions. 

Public hearings will continue on the 
specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to comment, and 
persons present in the audience who 
wish to comment, have been heard. 


Public Meetings 


Persons wishing to meet with OSM 
representatives to discuss these 
proposed rules may request a meeting at 
any of the OSM offices lised in 
“Addresses” by contacting the person 
listed under “For Further Information 
Contact.” 

All such meetings are open to the 
public and, if possible, notices of 
meetings will be posted in advance in 
the Administrative Record room (1100 L 
St.). A written summary of each public 
meeting will be made a part of the 
Administrative Record. 


Il. Proposed Permitting Rules 
A. Background 


This preamble has been written to 
explain proposed amendments to the 
hydrologic and geologic permitting 
requirement for both surface and 
underground mining. The proposed rules 
for surface and underground mining 
activities are nearly identical; variations 
have been noted herein. OSM believes 
_ that most of the existing hydrologic and 

geologic data requirements for 


permitting are technically sound, but 
that the ambiguity and lack of guidance 
in the current rules relating to the . 
important hydrologic concepts of the 
Surface Mining Control and Reclamation 
Act of 1977 (Act), 30 U.S.C. 1201 et seq., 
and the wide dispersion of the 
hydrologic requirements in the current 
rules make it difficult to implement the 
requirements. OSM is proposing a major 
revision and reorganization of 30 CFR 
779.13, 779.14, 779.15, 779.16, 779.17, 
780.21, 780.29, 783.13, 783.14, 783.15, 
783.16, 783.17, 784.14, 784.22, 816.41, 
816.52, 817.41 and 817.52, the hydrology 
and geology requirements for permitting 
and for information acquired by the 
operator following permit issuance. The 
proposed rules would more clearly state 
the Act’s requirements for data 
collection and submission both before 
and after permit approval. OSM believes 
that the proposed rules would provide 
adequate protection of the environment 
while encouraging the application of 
innovative hydrologic and engineering 
practices and promote cost effective 
permitting for both industry and 
government. 

Sections 507(b) (11), (14), and (15); 
508(a) (5) and (13); 510(b)(3); 515(b)(10); 
516(b) (4), (9), and (12); 517(b)(2); and 717 
of the Act are the primary hydrologic 
and geologic requirements for 
permitting, mining, reclaiming, and 
closing a surface coal mining operation. 
These provisions require assessment of 
premining conditions, prediction of the 
hydrologic impacts of mining, planning 
of mining and reclamation operations to 
minimize disturbances to the hydrologic 
balance and monitoring of hydrologic 
conditions. The proposed rules would 
follow these provisions by focusing on 
(1) ground-water baseline information, 
(2) surface-water baseline information, 
(3) determination of the probable 
hydrologic consequences of mining, (4) 
assessment of the probable cumulative 
impacts of mining, (5) planning of mining 
and reclamation operations, and (6) 
operational monitoring. Each category is 
logically and sequentially related to the 
next. 

OSM believes that this new emphasis 
and organization of data will lead to the 
development of a cost-effective program 
of evaluation and planning in 
accordance with the requirements of the 
Act. 

The proposed amendments 
complement the hydrologic and geologic 
information needs for all permits 
including those submitted under the 
Small Operators Assistance Program. 
These proposed amendments provide no 
differences between the permitting 
requirements for small operators and 
those for large operators. The Small 
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Operator Assistance Program (SOAP) 
may however, pay for certain 
information requirements for small 
operators. The SOAP regulations of Part 
795 are being revised in a separate 
rulemaking. 

The requirements of the revised 
sections listed above have been 
incorporated into four new major 
sections: § 780.21 for surface mining 
activities and § 784.14 for underground 
mining activities, both entitled 
“Hydrologic Information and Analyses,” 
and § 780.22 for surface mining activities 
and § 784.22 for underground mining 
activities, both entitled “Geologic 
Information and Analysis.” 


B. Terminology 


The current hydrology permitting rules 
require hydrologic information to be 
submitted for the “permit area,” 
“general area,” or “adjacent area,” 
depending upon the type of information. 
OSM has previously proposed to amend 
the definitions relating to areal 
descriptions (47 FR 41; Jan. 4, 1982) to 
clear up the considerable confusion that 
has arisen over the interpretation of 
these terms and to implement the order 
of the U.S. District Court for the District 
of Columbia in Jn re: Permanent Surface 
Mining Regulation Litigation, No. 79- 
1144, slip op. at 35-36 (Feb. 26, 1980) and 
slip op. at 57-58 (May 16, 1980) 
suspending use of the term “mine plan 
area.” In that rulemaking, OSM has 
proposed to utilize the “permit area and 
potentially impacted offsite areas” as 
the areas for which most hydrologic 
information would be submitted. (See 
discussion at 47 FR 42-43; Jan. 4, 1982.) 
That proposal is reflected in this 
rulemaking. 

Two new definitions are to be added, 
one for the term “cumulative impact 
area” and another for “gravity 
discharge.” These are discussed below. 


Cumulative Impact Area 


In the existing rules, the size of the 
area for which the probable cumulative 
impact (PCI) assessment must be made 
is keyed to the definition of “general 
area.” However, OSM has found that 
“general area” as presently defined is 
ambiguous and has not been very useful 
in defining the necessary extent of the 
area for which the PCI assessment must 
be made. Therefore, this definition is 
proposed to be deleted in another OSM 
rulemaking (proposed Parts 773, 775, and 
778 on permitting). The major provisions 
defining the scope of the required PCI 
assessment are contained in sections 
507(b)(11) and 510(b)(3) of the Act. 
These sections require data for the 
“mine site and surrounding areas” so 
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that the regulatory authority can make 
the PCI assessment (section 507(b)(11)); 
specify that this assessment not be 


required until the necessary information - 


on the “general area” is available, but 
that the permit not be approved unless 
such information is available {section 
507(b)(11)); and require the assessment 
of the cumulative impacts of “all 
anticipated mining in the area” (section 
510(b)(3)). To clarify the extent of the 
area for which PCI assessment must be 
made as required by the Act and to 
reduce some of the confusion resulting 
from the application of the term “general 
area” in the existing regulations, OSM is 
proposing to define anew term: the 
“cumulative impact area.” This term 
would encompass the scope and intent 
of the Act with respect to the PCI 
assessment as provided for in sections 
507(b)(11) and 510(b}(3). Under the 
proposed rule, the cumulative impact 
area would be defined to mean, with 
respect to the assessment of the 
probable cumulative hydrologic impacts 
of mining, the surface- and ground-water 
basin(s), including the permit area, 
within which there is anticipated mining 
which may have a cumulative 
hydrologic impact with the proposed 
operation. For purposes of this 
definition, anticipated mining would be 
defined to include all existing 
operations, the proposed operation over 
its entire life, and any operations which 
the regulatory authority reasonably 
expects to be permitted during the 
projected life of the proposed operation. 

The precise areal extent of the 
cumulative impact area would be 
defined, on a permit-by-permit basis, by 
the hydrologic characteristics and the 
anticipated hydrologic consequences of 
individual mining operations which may 
have a cumulative impact with the 
proposed operation. OSM has 
considered whether the hydrologic data 
collection efforts of the U.S. Geological 
Survey’s (USGS) coal hydrology 
program might provide a guide as to size 
criteria for the cumulative impact area. 
However, depending upon topography 
and other factors, the areas of data 
availability for surface-water units of 
the USGS program may be 20 square 
miles or less in the East, whereas in the 
West they may be several hundred 
square miles. For this reason, OSM feels 
it is unwise to preselect a numerical 
limit for the size of the cumulative 
impact area based on the USGS data 
base, even though it represents the 
primary data base of hydrology 
information in the Nation. 

In addition to the above 
considerations, the OSM has also found 
that some temporal limit is necessary to 


define more clearly what mining 
activities the regulatory authority must 
include in its analysis of “all anticipated 
mining.” For purposes of the proposal, 
the OSM has chosen to utilize the period 
of the entire projected life of the 
proposed operation. Thus, the PCI 
assessment would include not only the 
analysis of the permit area, as defined in 
the application under consideration, but 
also would be required to include 
analysis of subsequent permit areas for 
which it is expected that the operator 
will be requesting new or renewed 
permits over the life of the mine. 

In addition to the proposed operation 
over its entire life, all existing 
operations and any operations which 
the regulatory authority reasonably 
expects to be permitted during the 
projected life of the proposed operation 
would be required to be included in the 
analysis. Under the proposal, 
preexisting mines, i.e., those that had 
ceased operation prior to the analysis, 
and impacts from those mines could be 
considered within the baseline data 
required and no separate analysis of 
abandoned operations would be 
required. 

By defining a limit on the extent of 
mining requiring analysis, the proposal 
would not require consideration of those 
operations that are speculative, but not 
actually anticipated. Such operations, if 
they were to come on line would be 
subject to their own PCI assessment and 
thus any cumulative risk to the 
environment would be identified and 
could be mitigated. 

OSM is aware of the difficulties in 
projecting impacts for mining operations 
for which there is no plan for mining and 
reclamation. Under such circumstances, 
it is expected that the PCI assessment 
could be based on the assumption that 
the new operations would utilize state- 
of-the-art techniques to mitigate impacts 
and would comply with all the 
requirements of the regulatory program. 

As alternatives to the proposal, which 
could include some operations for which 
there is no plan for the mine and for 
which the projectéd impacts must 
necessarily be highly spectulative, the 


, following were considered: 


¢ Limiting the scope of anticipated 
mining requiring consideration to that 
operation covered by the permit and 
other operations only if they were 
existing. 

¢ Including only those operations for 
which a permit has been issued or for 
which a permit has been officially 
applied. 

* Including the entire life of the 
proposed mine and other existing 
operations. 
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¢ In the West, including any leased 
Federal coal along with any of the 
above. 

Comments are specifically required on 
any of these alternatives, as well as the 
proposal, or any other alternatives the 
commenter feels should be considered. 


Gravity discharge 


The definition of gravity discharge is 
intended to clarify requirements of 
section 516{b)(12) of the Act and 
proposed performance standards for 
suface mining activities involving acid- 
producing or iron-producing coal seams. 
OSM believes the definition adequately 
support the environmental protection 
aspects of section 516(b)(12) without 
precluding mining of coal seams which 
have acid or toxic potentials. The 
definition is primarily aimed at 
prevention of gravity discharges from 
updip mines when water flows freely 
downgradient and air flow freely back 
into the mine. 


C. Discussion of Specific Changes 


Analytical and Sampling Techniques 
($§780.21(a) and 784.14(a) 


Proposed §§ 780.21(a) and 784.14(a) 
require permit applications to contain 
baseline hydrologic information 
respresentative of the proposed permit 
area and potentially impacted offsite 
areas. Proposed §§ 780.21(b) and (c) and 
784.14(b) and {c) describe the baseline 
information requirements in detail. 

OSM has learned during the last 4 
years that equitable enforcement of 
effluent standards can be servely 
hampered when, due to improper 
sampling techniques and substandard 
laboratory techniques and testing 
methodology, hydrologic data are not 
representative of the field situation. 
OSM has participated in a quality- 
assurance program for water-quality 
analysis and found that some private 
laboratories in the coal fields and 
serious deficiencies, particularly with 
regard to analytical determinations. To 
improve the accuracy and reliability of 
hydrologic data for surface mining 
activities, OSM proposed in §780.21(a) 
that, for data collected to meet the 
permitting requirements of proposed 
§ § 780.21(b), 780.21(c), and 780.21(f), and 
the minotoring requirements of proposed 
§ § 780.21{i), 780.21(j),the methodology 


_sét forth in the most current editions of 


the following references be used: 

U.S. Environmental Protection 
Agency, 1979, Methods for chemical 
analysis of water and wastes: EPA-600/ 
4-79-020, various pagings. 

American Public Health Association, 
American Water Works Association, 
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and Water Pollution Control Federation, 
1975, Standard methods for the 
examination of water and wastewater, 
14th ed.: New York, 1, 193 pp. 

Similarly, proposed § 784.14{a), which 
pertains to underground mini 
activities, would be revised to provide 
for use of the same methodology for the 
permitting and monitoring requirements 
of proposed §§ 784.14(b), (c), (f), (h), and 
(i). 

Generally, the methodologies 
described in the two manuals are similar 
and a testing laboratory would need to 
reference only one of the manuals. OSM 
recognizes that water quality sampling 
on a typical minesite can be difficult, 
particularly when drainage is diffuse 
and polutant concentrations are high. 
For this reason the proposed rule would 
require that sampling techniques adhere 
to these manuals only “when feasible.” 

Another publication addressing 
sampling and analytical techniques is 
the “National Handbook of 
Recommended Methods for Water Data 
Acquisition,” which is published and 
periodically updated by the U.S. 
Geological Survey. The handbook is 
similar to the manuals cited above with 
respect to analytical techniques for 
water-quality analyses. In addition, it 
provides extensive information on other 
aspects of the hydrologic cycles, such as 
surface water; ground water; fluvial 
sediment; biological, bacteriological, 
and physical quality of water; soil 
moisture; drainage basin characteristics; 
evaporation and transpiration; and 
snow and ice. Although use of the 
handbook is not required in the 
proposed rules. OSM feels that the 
handbook can be extremely useful to 
industry and the regulatory authorities 
and has used it as a reference in the 
development of these rules. 


Baseline Information—§§ 780.21(b) and 
(c) and 784.14(b) and (c) 

The hydrology description 
requirements of existing §§ 779.13(a) 
and 783.13(a) would be separated from 
the geology description requirements, 
which would be incorporated in 
proposed §$§ 780.22.and 784.22. The 
basic hydrology information 
requirements of these sections—that 
permit applications describe the 
hydrology of the area being mined and 
its vicinity—would be incorporated into 
proposed §§ 780.21(b) and (c) and 
784.14(b) and (c). The terms “mine plan 
area,” “adjacent area,” and “general 
area” would be replaced, however, with 
the term “permit area = ———— 
impacted offsite areas,” 
above under “Terminolgy.” 

Existing §§ 779.15 and 783.15, which 
concern ground-water information, 


would be replaced by proposed 

§§ 780.21(b) and 784.14({b). Sections 
779.16 and 783.16, which concern 
surface-water information, would be 
replaced by proposed §§ 780.21(c) and 
784.14(c). The proposed sections would 
continue the baseline information 
requirements of the existing sections, 
but would be more comprehensive and 
provide clearer direction to the 
applicant. Proposed §§ 780.21(b)(1), 
780.21(c)(1), 784.14(b)(1) and 784.14{c)(1) 
would, as described below, require 
certain information of all applicants, 
while proposed §§ 780.21(b)(2), 
780.21(c)(2), 784.14(b)(2), and 784.14(c)(2) 
would require more detailed information 
where the determination of the probable 
hydrologic consequences (PHC) of the 
proposed operation indicates that a 
currently used or significant water 
resource is likely to be adversely 
impacted. The PHC determination is 
required to be made by section 
507(b)(11) of the Act, and would be 
implemented in proposed §§ 780.21(g) 
and 784.14(g). 

To minimize confusion regarding 
hydrologic information needs for 
permitting, the term “premining 
information” has generally been 
replaced by the term “baseline 
information,” when referring to 
information gathered before the 
proposed operation. Information 
collected under this section will enable 
the applicant and the regulatory 
authority to make the required 
assessments of the probable hydrologic 
consequences and cumulative impacts 
of mining. Proposed §§ 780.21 (b) and (c) 
and 784.14 (b) and (c), describe the first 
and second major categories of data 
requirements mentioned previously. 
These requirements pertain to baseline 
information for ground water and 
surface water for the proposed permit 
area and potentially impacted offsite 
areas. This information must be 
gathered and evaluated by the applicant 
to a degree that will reasonably assure 
the protection of the onsite and offsite 
environment and the water rights of 
others in areas where adverse impacts 
may occur. 

Experience gained by OSM during the 
last 4 years has shown that a thorough 
documentation of baseline conditions is 
essential to planning a mining operation 
that will meet the minimum 
requirements of the Act and to fulfill the 
requirements of sections 507(b)(11} and 
508(a)(13) of the Act. While the 
recognition of the need for annanete 
baseline information is not new, the 
proposed rules would emphasize the 
importance of the information and 


ensure its proper use by linking all 
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subsequent planning and permitting 
steps to the baseline conditions. 
Proposed §§ 780.21(b)(1) and 
784.14(b)(1) would require a ground- 
water inventory that consists of a 
documentation of the location and 
ownership of wells and springs, and 


. includes information on water levels, 


gross water quality, usage, approximate 
rate of usage, and other information 
needed to describe baseline ground- 
water conditions. The inventory would 
help protect the applicant from false or 
erroneous damage claims by owners 
and users of water where adverse 
impacts do not occur, and would aid the 
regulatory authority in protecting the 
water rights of offsite users where 
adverse impacts do occur. 

The detail necessary for the groynd- 
water inventory would be left to the 
permit applicant and the regulatory 
authority to determine, based on the 
level of information necessary for the 
PHC and PCI. OSM does not propose 
that all wells and springs within a given 
radius of a proposed mining operation 
must be inventoried or that operators be 
required to inventory water wells whose 
owner denies access to the operator. 
OSM does expect that a sufficient 
number of wells and springs would be 
inventoried to allow the applicant to 
make a reasonable approximation of the 
baseline ground-water conditions on 
and off the minesite, particularly those 
offsite areas that would potentially be 
impacted by mining operations and 
which are the site of productive wells or 
springs. Obviously, it would be in the 
best interest of an applicant to correlate 
the inventory effort to the usefulness or 
the productivity of the various water’ 
resources in question. In some areas, 
usable quantities of ground water are in 
short supply, and there may be few, if 
any, withdrawal sites that can be 
inventoried. In such areas a-greater 
percentage of the existing sites must be 
inventoried than in areas with many 
wells and springs. When existing wells 
are not sufficient in number or location 
to provide an accurate-description of 
baseline conditions, §§ 780.21(b)(2) and 
784.14(b)(2) would allow the regulatory 
authority to require drilling of new or 
additional monitoring wells and to 
require that necessary additional 
information be provided. 

Experience has shown that no one 
approach to evaluation of ground-water 
systems is applicable on a nationwide 
basis. Proposed §§ 780.21(b) and 
784.14(b) would not, therefore, specify 
an exhaustive listing of ground-water 
quality and quantity parameters that 
must routinely be evaluated. However, a 
minimum level of ground-water quality 
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and quantity parameters has been 
specified to ensure that sufficient 
information is provided in the 
application in every case to alert the 
applicant and the regulatory authority to 
any significant problems that may be 
encountered and which may require 
more extensive analysis. For this reason 
the proposed rule would require, in 

§§ 780.21(b)(1) and 784.14(b)(1), baseline 
information on total dissolved solids or 
specific conductance, pH, total iron, 
total manganese, and other water 
quality information required by the 
regulatory authority. The proposed rule 
would also require that the ground- 
water quantity baseline description 
include the discharge rates and-depth to 
water in each significant water-bearing 
strata above, immediately below, and 
including the coal seam. 

Sections 780.21(b)(2) and 784.14(b)(2) 
would also require the applicant to 
provide information, in addition to the 
ground-water inventory required under 
§§ 780.21(b)(1) and 784.14(b)(1), to the 
extent the information is necessary to 
fully evaluate the probable hydrologic 
consequences of mining or to plan 
mining and reclamation activities so as 
to minimize disturbances to the 
hydrologic balance. OSM believes that 
Congress intended the applicant to have 
a sufficient understanding of the 
hydrologic system so that he could 
reasonably estimate hydrologic impacts 
and reasonably assure protection of the 
hydrologic balance on the permit area 
and potentially impacted offsite areas. 

Under proposed §§ 780.21(b)(2) and 
784.14(b)(2), the regulatory authority 
may include requirements for 
sophisticated analyses such as 
transmissivity, storage potential, 
recharge and discharge characteristics, 
etc. when the PHC determination 
required by proposed §§ 780.21(g) and 
784.14(g) indicates that such information 
is appropriate and the operation will 
adversely impact a significant or 
currently used ground-water resource or 
if required by the regulatory authority as 
being necessary to fully evaluate such 
probable hydrologic consequences or for 
planning remedial or reclamation 
activities to minimize adverse impacts. 

Under the proposed rule, existing 
§§ 779.15 and 783.15 would be removed. 
Requirements of proposed §§ 780.21(b) 
and 784.14(b) generally include the 
baseline information requirements of the 
existing sections. 

Proposed §§ 780.21(c) and 784.14(c) 
would specify the surface-water 
baseline information required for the 
permit area and potentially impacted 
offsite areas. 

OSM proposes in §§ 780.21(c)(1) and 
784.14(c)(1) that the requirement for 


baseline acidity information for surface 
water, which is currently provided in 
existing §§ 779.16(b)(2)(iii) and 
783.16(b)(2)(iii), be based on the 
potential for acid drainage and the 
discretion of the regulatory authority. 
OSM is aware that pH and acidity are 
not identical and that acidity and 
alkalinity may occur simultaneously in 
water. OSM believes that the current 


‘across-the-board requirement for acidity 


is excessive and, absent a potential for 
acid drainage, provides little 
environmental enhancement. OSM 
would continue to require pH as a 
reliable indicator of potential acidity | 
problems. OSM believes that, when 
baseline pH values are low and 
neutralization appears to be necessary, 
a knowledge of acidity and alkalinity 
concentrations will be necessary to 
design the treatment process. Under 
such conditions, acidity and alkalinity 
baseline values would be required. 
Under other circumstances, the 
regulatory authority would have the 
option of requiring acidity data. Similar 
provisions are proposed for monitoring 
of specific conductance in lieu of 
dissolved solids. Specific conductance 
measurements provide an accurate 
indication of the degree of 
mineralization of a sample and can 
illustrate variation in dissolved mineral 
concentrations. Used as an indicator of 
mining impacts, fluctuations of specific 
conductance values may indicate the 
need for analysis of dissolved solids. 

The proposed rules would also 
eliminate the across the board 
requirement for analysis of dissolved 
iron. While dissolved iron information 
can be valuable in some circumstances, 
the general goal of the nationally 
uniform requirements (i.e., to identify 
potential problem areas to ensure that 
an adequate evaluation of those 
problems is made) is adequately 
satisfied through the analysis for only 
total iron. The regulatory authority 
would have the flexibility to require 
analysis for dissolved iron if necessary 
at a particular site or region. 

Baseline information would be 
required to cover a long enough period 
to demonstrate seasonal trends and 
extremes. In the humid East, these 
extremes generally occur during a 
period of about 6 months, with low 
flows in October and with progressively 
higher flows in March or April. In the 
West, however, individual storm events 
frequently are more significant than 
seasonal trends. A large percentage of 
the yearly surface pollutant discharge in 
Western States occurs during relatively 
short periods of high runoff due to 
locally severe storms. Additionally, 
snowpack melting and rainfall during 
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the spring may control the hydrologic 
functions of a watershed or ground- 
water unit and, therefore, may be 
important in describing baseline 
conditions. 

For some mining areas, there are data 
files that can significantly aid the 
operator in describing baseline 
conditions, particularly with regard to 
streamflow, chemical quality, and 
ground-water levels. The proposed 
regulations would provide the flexibility 
to take advantage of hydrologic 
extrapolation and interpolation 
techniques and of existing data. After 
full use has been made of existing data, 
the applicant would be required to 
collect additional data to the extent 
necessary to describe seasonal 
variations. 

The proposed baseline hydrologic 
information requirements of these 
paragraphs include all parameters 
otherwise required in existing §§ 779.16 
and 783.16. 

Proposed §§ 780.21(c)(2) and 
784.14(c)(2) would require flood-flow 
information, which is currently required 
under existing §§ 779.16(b)(1) and 
783.16(b)(1), only when the 
determination of probably hydrologic 
consequences indicates that the 
operation is likely to have an adverse 
impact on a currently used or significant 
surface-water resource. OSM believes 
that this requirement can be fulfilled 
through analysis of flow data and flood- 
flow prediction using statistical 
technique for varying storm events. 
Preparation of flood-flow information 
should be based on site-specific 
conditions and the discretion of the 
regulatory authority as to whether the 
information would be needed by the 
operator or the regulatory authority to 
evaluate the probable hydrologic 
consequences of mining or for planning 
remedial measures or reclamation 
activities. 

Miscellaneous Information—§§ 780.21(d) 
Through (f) and 784.14(d) Through (f) 


Existing surface mining §§ 779.13 (b) 
and (c) would be redesignated as 
§§ 780.21 (d) and (e). Existing § 779.13(b) 
would be revised in the following ways: 
the reference to “water quality and 
quantity” information in § 779.13(b)(1) 
would be removed because the type of 
hydrologic data required in the permit 
application would be detailed in 
proposed § 780.21 (b) and (c); and the 
phrase “made available in the , 
application” in existing § 779.13(b)(3) 
would be removed to allow submittal of 
the required information at any time 
prior to permit approval. Corresponding 
underground mining § 783.13 (a) (1), (2), 
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and (3) and (b) would be redesignated 
as § 784.14 (d) and (e) in the manner and 
for the reasons mentioned above. 

Proposed §§ 780.21(d) and 784.14{d) 
would require hydrologic information for 
the area outside the potentially 
impacted offsite area but within the 
cumulative impact area. Paragraph (1) 

’ would provide that the applicant may 
collect the necessary hydrologic data if 
it were not available from-the regulatory 
authority. As in the existing rules 

($§ 779.13(b) and 783.13(d) (1), (2), and 
(3)), the proposed sections would not list 
specific parameters to be included in the 
hydrologic description of the 
cumulatiuve impact area. This would be 
left to the discretion of the regulatory 
authority based upon the PHC for the 
proposed operation and a site-specific 
determination of the type and amount of 
data necessary to determine the 
probable cumulative impact of all 
anticipated mining. 

Proposed §§ 780.21(e) and 784.14(e) 
would allow the use of modeling 
techniques in the permit application but 
would state that use of such techniques 
does not automatically exclude the 
requirement for surface- and ground- 
water information required when 
models are not used. The requirements 
of the proposed sections parallel those 
of existing §§ 779.13(c) and 783.13(b). 

Proposed §§ 780.21(f) and 784.14(f) 
would require information on alternative 
water-supply sources as currently 
required in existing §§ 779.17 and 783.17. 
However, the existing requirement for 
identification of impacts of the proposed 
mining activities on surface- and/or 
ground-water sources would be 
incorporated in proposed §§ 780.21(g) 
and 784.14(g) as part of the 
determination of probably hydrologic 
consequences. 


Determination of Probable Hydrologic 
Consequences (PHC)—§§ 780.21(g) and 
784.14(g) 

The third major hydrologic 
requirement for permitting is the 
determination by the applicant of the 
probably hydrologic consequences 
(PHC) of the proposed surface coal 
mining operation as required by section 
507(b)(11) of the Act. Proposed 
§§ 780.21(g) and 784.14(g) detail this 
requirement. The PHC determination is 
a predictive estimate of the hydrologic 
impacts of the proposed mining 
operation. The major uses of the 
prediction are (1) to alert the operator 
and the regulatory authority of potential 
environmental problems in order that 
adequate remedial measures can be 
incorporated in the mining and 
reclamation plan, (2) to aid in the 
assessment of the probably cumulative 


impact of all anticipated mining, and (3) 
to determine whether the proposed 
operation has been designed to prevent 
offsite material damage to the 
hydrologic balance. 

Experience has shown that enhanced 
environmental protection does not 
depend upon the degree of detail or 
extent of the PHC study effort. OSM 
does believe, however, that the Act 
requires a PHC determination adequate 
to reasonably ensure environmental 
protection. To meet this requirement, the 
proposed rule, in §§ 780.21(g) and 
784.14(g), would require that the PHC 
determination include, at a minimum, 
analyses of parameters historically 
associated with mining-related 
problems, i.e., sedimentation, acidity, 
salinity, streamflow alterations, ground- 
water availability, and other changes 
like to cause significant adverse local 
impact. 

The proposed approach to the PHC 
determination is idential in intent and 
similar in content to that of existing 
§§ 780.21(c) and 784.14(c). However, the 
proposed approach is more 
comprehensive in that it would be 
focused on problems likely to be 
encountered, would require information 
on impacts of local importance, and 
would allow statistically representative 
data to be used. OSM believes that the 
proposed approach satisfies the 
requirements of section 507(b)(11) of the 
Act and that it would provide more 
meaningful protection of potentially 
impacted water resources than the brief 
list of parameters in the existing rules. 
The proposed parameters should be 
addressed to the extent necessary to 
allow the operator to plan remedial 
measures and to satisfy the regulatory 
authority that the proposed operation 
has been properly planned to protect the 
hydrologic balance. For example, if 
sedimentation ponds or other sediment- 
control techniques are properly planned 
to minimize the contribution of 
suspended solids to streams outside the 
permit area, a statement to that effect 
plus a description of the planned 
sediment-control techniques, and a 
description of anticipated effluent 
discharges in relation to the baseline 
conditions of the receiving stream, may 
be an adequate description of the 
probable effect of the operation on 
sediment loads. The PHC analysis must 
be based on data collected at or near 
the site of the proposed operation, or 
data statistically representative of the 
site, or both. The regulatory authority 
may require the PHC prediction to 
extend beyond the limits of the 
parameters listed if determined 
necessary based on the baseline 
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information collected under §§ 780.21(b), 
780.21(c), 784.14{b), and 784.14{c). 

Cumulative hydrologic impact 
statement—§§ 780.21(h) and 784.14{h). 

Under the proposed rule a new 
section would be included on the 
cumulative hydrologic impact of mini 
The requirement would parallel the 
requirements of existing § 786.19(c), that 
the regulatory authority must complete 
an assessment of the probable 
cumulative impacts of all anticipated 
mining on the hydrologic balance. 

The purpose of the cumulative 
hydrologic impact assessment is to 
assure that the regulatory authority, 
prior to issuing a permit, has an 
understanding of the impacts of all 
mining in the vicinity on hydrology. 
Congress recognized that while 
individual minesites might meet all 
performance standards, hydrologic 
impacts from several operations could 
have significant adverse cumulative 
impacts. 

The OSM has found that to expedite 
the premitting process and to ensure 
that proposed operations are designed 
to prevent material damage to the 
hydrologic balance, the mine operator 
may wish to collect necessary baseline 
data for the cumulative hydrologic 
impact assessment and conduct a 
preliminary evaluation of the probable 
cumulative impacts of that operation. 
Such an evaluation can be useful in 
ensuring the greatest level of 
environmental protection, since 
mitigative measures could then be 
included early in the mining and 
reclamation planning process. The 
proposed rule would provide some 
guidance on the necessary scope of the 
required cumulative hydrologic impact 
statement (CHIS) and provide the 
operator the option of including a draft 
CHIS with his permit application. Such 
an inclusion would have the additional 
benefit of giving the public an 
opportunity to comment on the draft 
statement prior to adoption by the 
regulatory authority. 

The OSM has not proposed to 
establish a detailed list of analyses or 
methodologies to be used in conducting 
a cumulative impact assessment. Each 
cumulative impact assessment must, by 
necessity, be tailored to the local 
conditions and the probable hydrologic 
impacts from individual mines. As a 
result, OSM expects to provide latitude 
to the individual State regulatory 
authorities in selecting methodologies to 
be used in performing the required 
cumulative impact assessment. 

Reclamation planning—§§ 780.21(i) 
and 784.14(i). 
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Existing § § 780.21 (a) and (b) and 
784.14 (a), (b), and (d), which described 
the requirements for the hydrologic 
balance portion of the reclamation plan, 
would be replaced by proposed 
§§ 780.21 (h) and 784.14(h). Although 
structured differently from the existing 
rule, all current requirements are 
contained in the proposed wording and 
relate the reclamation plan requirements 
directly to the proposed performance 
standards. OSM feels that the new 
wording would allow the operator 
greater flexibility and encourages 
innovative reclamation methodologies. 
The proposed sections emphasize 
preparation of an environmentally 
sound reclamation plan consistent with 
local hydrologic conditions and 
responsive to hydrologic problems 
detailed in the PHC determination. 

The rules would require that the 
applicant furnish specific information on 
measures for controlling acid and toxic 
drainage, suspended solids, surface 
drainage, and for maintaining and 
removing water-treatment facilities. 
OSM intends that the reclamation plan 
be closely keyed to the potential 
problems identified during the 
preparation of the PHC determination. 
If, for example, the analysis of baseline 
information or the PHC determination 
indicates that acid drainage may be a 
problem, then the reclamation plan 
should address that issue. 

Proposed §§ 780.21(i) and 784.14(i) 
embody the intent, i.e., protection of 
onsite and offsite water resources, of 
existing §§ 780.21 (a) and (b) and 784.14 
(a), (b), and (d). The proposed sections 
differ from the existing rules in that they 
do not specify data requirements or 
plans as part of the reclamation plan. 
OSM believes that the need for such 
information is not specifically mandated 
by section 508(a)(13) of the Act and that 

e need for such information would be 


evident, and therefore required, through | 


baseline or PHC data analyses, as a 
result of site-specific conditions or as a 
requirement of the regulatory authority. 
Rather than repeat hydrologic 
information requirements, as was 
previously done, OSM has chosen to 
propose a more general direction to the 
applicant. 

Hydrologic monitoring—§§ 780.21 (j) 
and (k) and 784.14 (j) and (k). 

Proposed §§ 780.21 (j) and (k) and 
784.14 (j) and (k) are a combination of 
the monitoring requirements of existing 
§§ 816.52 and 817.52 and new 
requirements proposed herein. In 
general, hydrologic monitoring plans 
should be developed and implemented 
in such a fashion that adverse impacts 
due to mining would be distinguishable 
from those due to other causes. OSM 


recognizes that there are many masking 
conditions in natural surface- and 
ground-water systems that make it 
difficult to isolate causal factors. For 
this reason, the monitoring program 
would be closely keyed to the analysis 
of the baseline information and 
preexisting conditions. 

Ground-water monitoring. 

Proposed §§ 780.21(j) and 784.14(j) 
would require that a ground-water 
monitoring plan be submitted with the 
permit application only if required by 
the regulatory authority or if the PHC 
determination indicated that adverse 
impacts may occur to a significant 
ground-water resource. Although this 
provision deviates from the 
requirements of existing §§ 780.21(b)(4) 
and 784.14(b)(3), OSM believes that the 
two conditions placed on the monitoring 
exemption provide the required . 
protection of the ground-water resource 
while allowing the operator to forego 
monitoring when ground-water supplies 
are of marginal use or when no 
appreciable adverse impacts are 
anticipated. 

The need for ground-water monitoring 
would be derived in each case from the 
baseline information and the PHC 
determination, because of the many 
complex factors relating to potential or 
actual use, location, alternative supplies, 
and pumping or delivery costs. If the 
analysis of baseline information 
indicates that damage may occur to a 
significant ground-water resource of if 
required by the regulatory authority, a 
ground-water monitoring plan including 
sampling frequency and parameters 
must be submitted with the application. 
A determination that ground-water 
monitoring is not needed because there 
would be no adverse impacts on 
significant water resources would have 
to be adequately documented with 
appropriate geologic and hydrologic 
data submitted with the application. 
(See proposed §§ 780.21(j)(2) and 
784.14(j)(2).) The purpose of this 
requirement is to assure that the 
applicant has a sufficient understanding 
of the ground-water system and 
adequate data to make such a 
determination. In addition, the 
justification will allow the regulatory 
authority to be aware of specific-site 
conditions to assure that conclusions 
reached by the applicant are technically 
sound. OSM believes that a 
determination that monitoring is 
unnecessary may be justified in some 
cases, such as areas with small, 
semiperched ground-water zones but 
other plentiful water resources. All such 
determinations shall be carefully 
evaluated by the regulatory authority in 
view of the required protection of water 
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rights, replacement of water supplies, 
and maintaining of the hydrologic 
balance. 

OSM is not proposing that a lengthy 
or comprehensive list of water-quality 
parmeters be monitored. The proposed 
rule would list only those parameters 
considered appropriate to provide an 
indication of the general water quality 
as it relates to coal mining activities. 
The regulatory authority would have the 
flexibility to require additional 
monitoring as appropriate. 

Proposed §§ 780.21(j) and 784.14(j) 
specify that for ground water, at a 
minimum, total dissolved solids and/or 
specific conductance, pH, total iron, 
total manganese, and water levels 
should be monitored during and after 
mining and reclamation at least every 3 
months at each approved monitoring 
location. The pH and specific 
conductance can be relied on as ; 
indicator parameters that could lead to 
more detailed analysis of acidity, 
alkalinity, and/or dissolved solids if the 
potential for adverse impacts is 
indicated by the initial analysis. If, as a 
result of the PHC analysis, there is 
reason for the applicant to suspect 
water-quantity or water-quality 
degradation, appropriate additional 
monitoring should be proposed in the 
permit application. For example, if 
previous surface mining has caused a 
locally significant increase in water 
hardness and has impaired the usability 
of water in springs or wells, or if the 
PHC determination indicates that this as 
a likely result, the applicant should 
include water-hardness testing in the 
proposed monitoring plan. 

Included among the requirements of 
proposed §§ 780.21(j)(1) and 784.14(j)(1) 
is a description of how PHC and 
baseline data may be used to 
demonstrate what hydrologic impacts, if 
any, may occur as a result of the mining 
operation. This requirement is necessary 
to ensure that the monitoring plan has 
been properly designed and 
implemented to meet the need for which 
it is intended. 

The proposed rule would not require 
that a data comparison be made but 
would instead require a description of 
what comparisons can subsequently be 
made to show the presence or absence 
of impacts. The rule would also allow 
the regulatory authority to specify 
additional parameters to be included in 
any ground-water monitoring plan. OSM 
believes that this provision will 
accomodate local and regional needs 
with regard to previously observed 
ground-water impacts. 
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Surface-water monitoring. 

Proposed §§ 780.21(k) and 784.14{k) 
would require that a surface-water 
monitoring plan be submitted with ail 
permit applications. This requirement is 
consistent with the surface-water 
monitoring requirements of existing 
§§ 780.21(b)(4) and 784.14(b)(3). 

The proposed surface-water 
monitoring requirements are more 
comprehensive and explanatory than 
those of existing §§ 780.21(b)(4) and 
784.14(b)(3), but would incorporate 
aspects of §§ 816.52(b) and 817.52(b). 
OSM believes that monitoring is most 
appropriately addressed as a permitting 
requirement, than as a performance 
standard. The proposed requirements 
include minimum parameters as 
sampling periods other than those 
required for NPDES (National Pollutant 
Discharge Elimination System) 
compliance and provide for additional 
monitoring as specified by the 
regulatory authority. 

The impact of coal mining operations 
upon surface-water hydrology, 
particularly at points of discharge from 
underground mines, is often rapid and 
dynamic and may be difficult to avoid. 
For that reason, proposed §§ 780.21(k) 
and 784.14(k) would require a surface- 
water monitoring plan for all permit 
applications. Surface-water monitoring 
would serve two purposes: (1) to assure 
that hydrologic impacts are minimized 
and to provide information relating to 
remedial measures, and (2) to 
demonstrate that point-source 
discharges are in compliance with 
standards set by EPA. The proposed 
rule would distinguish between effluent 
monitoring to show compliance with 
EPA standards and monitoring to 
measure impacts upon the hydrologic 
balance and upon water rights. 

As with ground-water monitoring, the 
proposed surface-water monitoring rule 
would require a narrative statement 
describing how monitoring data may be 
used to determine hydrologic impacts 
and judge the effectiveness of remedial 
and reclamation techniques. The rule 
would require that the surface-water 
monitoring plan be consistent with the 
baseline information submitted under 
§§ 780.21(c) and 784.14(c) and the PHC 
determination prepared under 
§§ 780.21(g) and 784.14(g). Depending on 
site conditions, parameters in addition 
to those required to ensure compliance 
with the EPA effluent standards, may be 
required by the regulatory authority to 
provide an evaluation of impacts. 

OSM proposes at a minimum, that the 
EPA effluent parameters plus total 
dissolved solids or specific conductance 
and flow be monitored at least every 3 
months at nonpoint source baseline 
sites. Thus, under present EPA rules and 


the proposed rule, total suspended 
solids, pH, total iron, total manganese, 
dissolved solids or specific conductance, 
and flow would have to be monitored. 

EPA's revised effluent limitations, 
proposed at 46 FR 3136-3159 (Jan. 13, 
1981), and amended at 46 FR 28873- 
28881 (May 29, 1981), would introduce a 
new parameter, settleable solids. OSM 
believes that these parameters and this 
sampling frequency would provide the 
information necessary for evaluating 
general impacts on a seasonal basis and 
for aiding the operator in determining 
when water-treatment facilities may no 
longer be needed. The rule would allow 
the regulatory authority to require, on 
either a statewide or a site-by-site basis, 
the monitoring of additional water- 
quality or water-quantity parameters. 

Geologic information and analyses— 
§§ 780.22 and 784.22. 


Section 780.22 


OSM proposes that existing § 779.14 
regarding geologic descriptions for 
surface mining permit applications be 
removed. Requirements of § 779.14 have 
been reorganized and included in 
proposed § 780.22. 

The terms “permit area” and “permit 
area and potentially impacted offsite 
areas” in the proposed rule are 
consistent with the definitions as 
discussed in the Federal Register on 
January 4, 1982 (47 FR 42-43). 

Section 780.22(a) is proposed as a new 
paragraph to clarify the purposes for 
which the required site-specific 
information is to be utilized. The 
proposed rule does not establish new 
requirements for data; rather it specifies 
the applicant's responsibility for 
providing sufficient geologic information 
to determine (1) the probable hydrologic 
consequences of the operation and (2) 
the existence of any harmful substances 
in the coal seam and associated strata 
that could result in degradation of the 
environment. 

Proposed § 780.22(b) requirements for 
the geologic information and analyses 
are derived from existing § 779.14. 
Applicants would continue to be 
responsible for providing geologic 
information for the “proposed permit 
areas, or for areas outside the proposed 
permit area” to allow a determination of 
the probable hydrologic consequences 
as required by existing § 779.14(b)(2). 
(See proposed § 780.22(c).) OSM agrees 
with the U.S. Soil Conservation Service 
that a geologic map is essential in 
ground-water investigation (U.S. Soil 
Conservation Service, 1978, p. 3-1 (see 
complete citation at the end of 
discussion of proposed §§ 780.22 and 
784.22), and has added the requirement 
in proposed § 780.22(b)(2) that the 
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narrative geologic description be based 
on the cross sections, maps, and plans 
required by existing § 779.25 of this 
chapter and include a discussion of any 
aquifers that may be adversely 
impacted. OSM also believes, as stated 
in the preamble for § 779.14(b) of the 
existing rules (44 FR 15031 and 15032; 
March 13, 1979), that much geologic 
information on the coal fields is 
presently available to applicants from 
public and private sources and these 
reference materials can be used in 
preparing the narrative description. 

Proposed § 780.22({b)(2) would 
essentially replace existing § 779.14(a), 
which requires a general statement of 
the geology “* * * within the proposed 
permit area down to and including the 
first aquifer to be affected below the 
lowest coal seam to be mined.” OSM 
believes “the first aquifer to be affected 
* * *" has been subjected to differing 
interpretations and for that reason OSM 
is proposing a modified rule to eliminate 
the confusion. The proposed rule 
clarifies OSM’s intention that the 
geologic description submitted by the 
applicant does not have to extend down 
to the first aquifer beneath the coal 
seam regardless of the vertical distance 
between the coal seam and the aquifer 
and whether it could be adversely 
impacted or not (44 FR 15031; March 13, 
1979). This type of information is not 
necessary in all cases, and the decision 
on whether it is required would be left 
to the regulatory authority on a site- 
specific basis. 

However, sections 507(b) (11) and (14) 
and 508(a)(13) of the Act clearly indicate 
that those aquifers both on and off the 
mine site which may be impacted by 
mining activities will be considered and 
protected. Also section 517(b)(2)(B) of 
the Act requires the regulatory authority 
to specify sites for monitoring a 
potentially impacted aquifer directly 
below the lowermost coal seam to be 
mined. Proposed § 780.22(b)(2) requires 
that where an aquifer below the lowest 
coal seam to be mined may be adversely 
impacted, that aquifer and all its 
overlying strata shall be included in the 
narrative. Commonly, the stratum 
immediately below a coal seam consists 
of very fine grained, sedimentary rock 
which has a low transmissivity or does 
not have the hydrologic properties 
necessary to transmit or yield ground 
water. This stratum may range in 
thickness from less than two to several 
feet and has been variously referred to 
locally as “underclay” or “fire clay.” 
Although this “underclay” or “fire clay” 
stratum is generally not considered an- 
aquifer, the next lower (i.e. underlying) 
stratum commonly has improved 
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hydraulic capabilities and may be an 
aquifer. Depending upon site geology 
and operating procedures, such an 
aquifer may have the potential of being 
adversely impacted by surface coal 
mining activities such as blasting, which 
may fracture any stratum between this 
aquifer and the coal seam (44 FR 15031). 
Therefore, the applicant has the 
responsibilities of determining the 
presence or absence of an aquifer 
directly below the coal seam 
“underclay” and of assessing its 
potential for being adversely impacted 
by the mining activity. Also, if the 
geologic narrative description indicates 
the existence of an aquifer beneath the 
coal seam “underclay,” the regulatory 
authority may require test borings or 
core samplings to greater depths. 

Proposed § 780.22(b)(3) would replace 
existing § 779.14(b)(1). OSM proposes 
minor reorganization and several 
changes in the requirements for the data 
obtained from the collection and 
analyses of the test borings or core 
samples. The existing requirement to 
describe the location of subsurface 
water, if encountered, would be 
modified in the proposed rule to provide 
the “location and quality of ground 
water where occurring.” Determining the 
location of ground water is a 
requirement of the Act, and proper 
methods of drilling, for instance, are 
required to determine its occurrence. If a 
drill hole is advanced rapidly and 
immediately backfilled, the ground 
water in certain types of strata may not 
be visually noticeable or “encountered” 
by some persons even though ground 
water was present in the strata 
penetrated by the drill. The word 
“quality” is proposed to be added to 
implement specific requirements of 
section 507(b)(14) of the Act. 

OSM proposes the deletion of the 
requirement in existing § 779.14(b){1)}{iii) 
for testing all strata within the 
overburden to determine their properties 
for both compaction and erodibility 
because testing geotechnical engineering 
properties will be useful only in the 
design of certain engineered structures. 
It is the responsibility of the 
professional who designs and certifies 
these structures to determine if testing is 
necessary and, if so, the kind of tests to 
be performed and on which material. 
The deletion of these mandatory tests 
for all strata, regardless of the planned 
disposition of the material, would 
reduce costs as geotechnical tests would 
be conducted only where necessary fer 
engineering design purposes. 

In order to help clarify the rules, the 
statement requiring chemical analyses 
of the coal seam in proposed 


§ 780.22(b)(3)(iii) is made more specific 
by indicating that the required chemical 
analyses are for the purpose of 
determining acid- or toxic-forming 
substances. Such substances include the 
sulfide minerals pyrite and marcasite. 
OSM proposes the deletion of the 
requirement for determination of the 
percentage content of the minerals 
pyrite and marcasitv. OSM believes that 
determination of sui fate sulfur, pyritic 
sulfur, and ic sulfur according to 
procedures such as those developed by 
the American Society for Testing 
Materials (1980) will provide a better 
indication of the acid-producing 
potential of the material than 
determination of total sulfur, pyrite, and 
marcasite contents. Marcasite, the less 
stable orthorhombic form of iron 
disulfide, generally changes to pyrite, 
the more stable isometric form, and their 
combined content can be more easily 
determined by chemical analysis than 
separately by mineral analysis involving 
X-ray and/or optical techniques. 
Therefore, where a preliminary. 
determination of the total sulfur content 
is sufficiently high as to indicate that the 
material may be potentially acid- 
forming, the regulatory authority may 
require the determination of sulfate 
sulfur, pyritic sulfur, and organic sulfur. 
Proposed § 780.22(d) would replace 
§ 779.14(b)(3) and would-contain two 
modifications. Section 507{b}({15) of the 
Act indicates that the requirements for a 
statement of the results of test borings 
or core samplings may be waived by the 
regulatory authority by a written 
determination that such a requirement is 
unnecessary. OSM now believes that 
requiring the regulatory authority to 
have equivalent information in order to 
waive the requirement is too restrictive. 
The term “equivalent” may be 
interpreted too closely to mean exactly 
equal. The regulatory authority may not 
have chemical analysis of all strata, yet 
may have other information such as past 
mining and reclamation experience with 


‘particular areas and strata so that parts 


or all of the statement may be 
unnecessary. Further, considering the 
variety of circumstances that will be 
encountered at the various types of 
operations throughout the country, the 
requirement that only “equivalent 
information” may be used as criteria for 
finding the § 780.22(b)(2) and (3) 
statement unnecessary may be 
interpreted too narrowly. Therefore, the 
proposed requirement would be 
modified so that the regulatory authority 
would have a greater opportunity to 
take regional and in varying site and 
operational circumstances into account 
waiving the requirement for the 
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statement. The regulatory authority 
would, though, be required to provide its 
rational for a waiver of the statement so 
that it would be available for public 
review. Athough the right of the 
regulatory authoirty to grant a partial 
waiver of the statement is implicit in 
current rules, proposed § 780.22(d) 
would specifically acknowledge such a 
procedure. 


Section 784.22 


OSM proposes that existing § 783.14 
regarding geologic descriptions for 
underground mining permit applications 
be removed. Sicpidrecsaaits of § 783.14 
have been reorganized and included in 
the proposed § 784.22. The discussion of 
the changes in proposed § 780.22 applies 
to the discussion of similar changes 
throughout proposed § 784.22. 

The requirement for geologic 
information to determine all potentially 
acid- or toxic-forming substances only in 
the strata that may be affected has been 
proposed for undergound mining permit 
applications. More information would be 
required for areas where the strata 
would be removed down to the coal 
seam to be mined than for areas where 
such strata would not be removed. Such 
affected strata would be designated in 
the required geologic narrative 
description based on the cross sections, 
maps, and plans as required by existing 
§ 783.25 of this chapter and the results of 
test borings or core samplings. On the 
basis of this information, according to 
proposed § 784.22{c), the regulatory 
authority could require more extensive 
collection and analysis of samples. 

Also, the requirement to provide 
geologic information needed to 
determine conditions that may influence 
ground subsidence has been proposed to 
be added to this section. In relation to 
subsidence, OSM proposes to clarify the 
existing requirement of § 783.14(a)(2)(iii) 
that the operator provide the “* * * clay 
content of the stratum immediately . 
below the coal seam to be mined * * *” 
by replacing it with the requirement to 
provide the engineering properties of 
clays or soft rock such as clay shale, if 
any, and the thickness of the underlying 
stratum in proposed $ 784.22(b)(4). 
Engineering properties such as index 
properties, shear strength, and 
compressibility are required to assess 
the possible bearing capacity failure of 
the pillars and excessive deformation of 
the floor beneath the pillars. (See 
Cummins (1973).) 


Reference Materials 
Reference materials used to develop 


- these proposed rules are as follows: 
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American Society for Testing 
Materials, 1981, Annual book of ASTM 
standards; Part 26, Gaseous fuels, coal 
and coke, atmospheric analysis: ASTM 
standard test method for forms of sulfur 
in coal, Designation D2492-80, pp. 319- 
323; ASTM standard test method for 
total sulfur in the analysis sample of 
coal and coke, Designation D3177~75, 
Eschka method, pp. 380-382, 385-386. 

Cummins, A.B. (editor), 1973, SME 
mining engineering handbook: Society of 
Mining Engineers of the American 
Institute of Mining, Metallurgical, and 
Petroleum Engineers, Inc., New York 
City, vol. 1, Section 13, Roof and ground 
control-—floor action, pp. 13-29 to 13-31. 

U.S. Soil Conservation Service, 1978, 
Ground water, Section 18 of National 
engineering handbook: Chapter 3, p. 3-1. 


IU. Proposed Performance Standards 
Rules 


Background 


Mining operations, even when 
conducted according to the standards of 
the Act, will impact the prevailing 
hydrologic balance. The objective of the 
proposed performance standards is to 
assure that adverse onsite and offsite 
hydrologic impacts will be minimized 
both during and after mining as required 
by section 515{b}(10) of the Act. Through 
effective management and 
planning during the permitting process, 
this goal can-be achieved. The proposed 
performance standards rules are - 
intended to complement the proposed 
permitting aleatl ($$ 780.21 and 784.14) 
by forcing a continuing comparison of 
hydrologic conditions during mining and 
reclamation to those documented during 
permitting. 

OSM believes that the hydrologic 
environmental performance standards 
of the current permanent regulatory 
program are fundamentally sound and, 
for that reason, has used those 
requirements as the cornerstone upon 
which to build the proposed 
performance standards. The proposed 
tules do not, however, mirror the current 
rules. Rather, the revised. performance 
standards are organized according to 
the five-part analysis established under 
the proposed permitting standards: 
ground-water baseline information, 
surface-water baseline information, 
determination of the probable 
hydrologic consequences of mining, 
planning to minimize adverse hydrologic 
impacts during mining and reclamation, 
and planning of monitoring. Many of the 
proposed revised performance 
standards therefore refer the reader to 
the revised permitting requirements. 

OSM intends to establish minimum 
performance standards and provide 


States and industry greater flexibility in 
the selection and use of con 

technology. Key hydrologic sections of 
the Act used as authority for the 
proposed performance standards 
include sections 102 (a), {b), (d), {f), and 
(j), 507(b){11), 508(a)(5) and (13), 
510(b)(10), 516(b}(4), (9), and (12), 
517(b)(2), and 717. 

To encourage development of new 
and better mining and reclamation 
techniques with respect to hydrology, 
OSM proposes to delete many of the 
design criteria in the current rules and 
leave the application of appropriate 
technology to qualified professionals. At 
the same time, however, OSM proposes 
to define more clearly the environmental 
objectives of particular rules by stating 
in the rule and this preamble the 
minimum level of environmental 
protection to be achieved by that rule. 
OSM believes that the proposed rules 
would, as required by the Act, set a high 
standard for maintaining an 
environmentally acceptable hydrologic 
balance both mie and offsite and for 
protecting the water rights of others. 
Hydrologic-Balance Protection— 

§§ 816.41 and 817.41 


Sections 816.43, 816.44, 816.48, 816.50, 
816.51, 816.52, 816.53, 816.54, and 816.55 
of the existing rules for surface mining 
would be revised and consolidated as 
§ 816.41. Corresponding sections of the 
existing rules for mining 
($§ 817.43, 817.44, 817.48, 817.50, 817.52, 
817.53, 817.54, and 817.55) would 
similarly be consolidated as § 817.41. 
OSM believes that the revised 
organization of the proposed rule would 
be a logical continuation of that of the 
permitting rules and, further, that it 
would aid the States and operators in 
requirements. 


General Requirements—§§ 816.41{a) and 
817.41(a) 


Proposed §§ 816.41{a) and 817.41{a), 
which correspond to existing §§ 816.41 
and 817.41, would require that mining 
and reclamation be conducted to 
minimize to the prevailing 
hydrologic balance, assure protection or 
replacement of water rights, and support 
postmining land uses in accordance with 
the terms and conditions of the 
approved permit. The proposed rules 
would, however, allow the regulatory 
authority to require additional 
preventive, remedial, or monitoring 
measures if it determines that they are 
necessary to assure protection of the 
hydrologic balance. (See section 
515(b)(10(G) of the Act.) The rules would 
continue to stress the environmental 
protection requirements of existing 
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$§ 816.41(a) and 817.41(a), but also 
would make clear that protection of 
water rights onsite and offsite, as 
required by sections 508(a){13) and 717 
of the Act, constitutes a major goal for 
the operator. 

The proposed rules would no longer 
require minimization of changes in 
specific hydrologic parameters, as do 
existing §§ 816.41{b) and 817.41(b), but 
wouild continue to require that mining 
activities be consistent with the 
approved postmining land use, thereby 
ensuring compliance with the Act’s 
hydrologic standards. 
Sections 816.41(c) and 817.41(c) would 

beca 


compliance wi 
all applicable Federal and State water 
quality rules. (See 30 CFR 816.42(a){2) 
and 817.42(a){2) and 40 FR 34784 {July 2, 
1981.) The reclamation practices cited in 
existing §§ eee and ae 41(d}{2) 


eq protecting 
the hydrologic balance. The proposed 
rules state that mining and reclamation 
practices that minimize water pollution 
and in drainage are preferable 
to water-treatment facilities, 

present $§ 816.41(d)(1) and 617.41(d){1) 
indicate only that changes in drainage 
are preferable to water-treatment 
facilities. Omission of the reference to 
minimizing water pollution was the 
result of a drafting error and is corrected 
by this proposed rule (See 44 FR 15149, 
March 13, 1979). The requirements of 
existing §§ 816.41{a) and (b), 816.50, and 
817.41{a) and (b), that ground-water 
quality be maintained at a level capable 
of supporting approved postmining land 
uses, would be moved to proposed 

§§ 816.41{a) and 817.41{a), entitled 
“Hydrologic-Balance Protection.” This 
modification is proposed in order to 
make the requirements applicable to 
both ground- and surface-water 
protection. 


Ground- Water Protection—§§ 816.41(b) 
and 817.41(b) 


Proposed § 816.41{b)(1) is a 
condensation of existing § 816.50 that 
eliminates unnecessary wording, but 
maintains ground-water quality 
protection consistent with the intent of 
the existing rules and the Act. Proposed 
§ 817.41(b){1), which is identical to 
proposed § 816.41(b)(1), has no 
counterpart in the current rules, but 
requires protection of ground-water 
quality consistent with the 
of section 516(b){9) of the Act. 





27722 


Proposed § 816.41(b)(2) corresponds to 
and condenses the requirements of 
existing § 816.51. It has been developed 
and proposed to identify the operator's 
responsibility for protecting ground- 
water quantity and assuring that, after 
mining and reclamation, there will 
continue to be an adequate supply of 
ground water to support postmining land 
uses and maintain the hydrologic 
balance. Section 817.41(b)(2) has been 
proposed in identical form to ensure that 
undeground operations provide similar 
ground-water quantity protection. 

The enumeration of monitoring 
parameters in existing §§ 816.52(a)(1) 
and 817.52(a)(1) (ground-water levels, 
infiltration rates, subsurface flow, and 
storage characteristics) has created 
confusion as to what is required for 
protection of ground-water quantity. 
Therefore, OSM proposes in 
§§ 816.41(b)(2) and 817.41(b)(2) that 
ground-water quantity be protected by 
proper handling of earth materials and 
runoff. Maintenance of ground-water 
systems and “water availability” is 
stressed rather than the monitoring 
parameters. Depending on location, 
parameters such as well and spring 
yields, water levels, specific capacities, 
storage and transmissivity coefficients, 
and drawdown data may be needed for 
documenting ground water availability. 
The use of any or all of these 
parameters, however, is most 
appropriately determined by the 
regulatory authority according to lecal 
conditions, 

The proposed regulations would 
require protection of “water 
availability” rather than “recharge 
capacity,” as do the current regulations. 
OSM believes Congress intended to 
assure that the balance of water in 
ground-water systems be maintained so 
that postmining ground-water 
availability will be similar to that 
documented by baseline information. 
The major concern, then, is not so much 
a numerical value for recharge capacity, 
but assuring that ground-water supplies 
will continue to be adequate for meeting 
postmining land use needs. OSM 
believes that using water availability as 
the criterion will meet the requirements 
of the Act and, at the same time, clarify 
the intent of Congress. 


Ground-Water Monitoring—§§ 816.41(c) 
and 817.41(c) 


Sections 816.41(c) and 817.41(c) are 
proposed to clarify the ground-water 
monitoring requirements of existing 
§§ 816.52(a) and 817.52(a). Paragraph (1) 
of each of these sections would require 
that ground-water monitoring be 
conducted according to the approved — 
monitoring plan, but would also allow 


the regulatory authority to require 
additional monitoring. 

Proposed §§ 816.41(c)(2) and 
817.41(c)(2) would require that ground- 
water monitoring data be submitted on a 
quarterly basis to the regulatory 
authority or more frequently if required 
by the regulatory authority. The 
submittal frequency would be identical 
to that for surface-water monitoring (at 
least quarterly) in §§ 816.41(e)(2) and 
817.41(e)(2), and hence would 
records handling and mailing costs. 
OSM believes that this requirement is 
essential to protection ground-water 
resources. 

OSM has received many complaints 
that the current rules do not provide 
adequate instructions as to when an 
operator may discontinue ground-water 
monitoring. OSM believes that this is a 
legitimate concern and has provided 
guidance in proposed §§ 816.41(c)(3) and 
817.41(c)(3). The proposed rules would 
require that ground-water monitoring 
continue beyond mining and during 
reclamation until it has been 
demonstrated, by the evaluation of the 
monitoring data collected under 
proposed §§ 816.41(c)(1) and 
817.41(c)(1), that water availability and 
quality are suitable for supporting 
approved postmining land uses and that 
the water rights of others have been 
protected or that monitoring is no longer 
necessary to achieve the purposes of the 
approved monitoring plan. Proposed 
§§ 816.41(a) and 817.41(a) would allow 
the regulatory authority to extend the 
duration of postmining monitoring to 
meet site-by-site requirements. 

Proposed §§ 816.41(c)(4) and 
817.41(c)(4) would require the operator 
to remove equipment or structures used 
for ground-water monitoring when no 
longer needed, as current §§ 816.52(b)(3) 
and 817.52(b)(3) do for surface water 
monitoring. This is current industry 
practice and should not create 
significant new costs. Moreover, OSM 
believes that landowners should not 
bear the costs of equipment removal 


after mining. 


Surface-Water Protection—§§ 816.41(d) 
and 817.41(d) 


Proposed §§ 816.41(d)(1) and 
817.41(d)(1) require operators to protect 
surface-water quality by minimizing 
formation of acidic or toxic drainage 
and contributions of suspended solids to 
streamflo outside the permit area and by 
otherwise preventing water pollution. 
Unlike current §§ 816.41(d) and 
817.41(d), the proposed rules do not 
specify the particular surface water 
quality control practices, but instead 
leave selection of the practices to the 
operator and the regulatory authority. 
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The proposed rules make clear that 
where practices conducted in 
compliance with the proposed rules are 
not adequate to meet OSM’s water 
quality standards, including the effluent 
limitations in §§ 816.42 and 817.42, 


-water treatment and water quality 


control shall be maintained until the 
water quality standards are met. 

Proposed §§ 816.41(d)(2) and 
817.41(d)(2) would require that surface- 
water quantity be protected in order to 
maintain water availability, support 
approved postmining land uses, and 
minimize disturbance to the hydrologic 
balance. 

Proposed §§ 816.41(d) and 817.41(d) 
are based on the Act's general 
requirement that surface-water quality 
and quantity be protected. OSM 
believes that the proposed rules would. 
provide appropriate guidance to 
industry in protecting the surface-water 
aspect of the hydrologic balance. 


Surface-Water Monitoring—§§ 816{e) 
and 817.41(e) 


Proposed §§ 816.41(e) and 817.41(e) 
are similar in part to exis 
§§ 816.52(b) and 817.52(b), but would 
expand upon the current rules in order 
to clarify further surface-water 
monitoring requirements. Sections 
816.41(e)(1) and 817.41(e)(1) would 
require that monitoring be done 
according to the approved monitoring 
plan developed in the permitting 
process. Further, the rules would give 
the regulatory authority the flexibility to 
require that other monitoring be done. 

Proposed §§ 826.41(e)(2) and 
817.41(e)(2) would correspond to current 
§§ 816.52(b)(1)(ii) and (iii) and 
817.52(b)(1)(ii) and (iii) by requiring that 
monitoring data be submitted at least on 
a quarterly basis and that, in the case of 
a permit violation, sampling results 
indicating the violation shall be 
submitted promptly to the regulatory 
authority. The proposed rules do not 
specifically provide an option for 
operators with NPDES permits with 
equivalent reporting requifements to 
submit to the regulatory authority either 
copies of the NPDES reports or 


. information stating with whom the 


NPDES reports are filed. (See existing 
§§ 816.52(b)(1)(iii)(A) and (B) and 
817.52(b)(1)(iii)(A) and (B).) The 
proposed rules clearly require, however, 
that the operator meet all reporting 
requirements of the regulatory authority 
and the approved monitoring plan. OSM 
believes that the proposed rules would 
allow industry and State regulatory 
authorities to continue to coordinate 
NPDES reporting with the information 
reporting requirements of these rules 
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depending upon the informational needs 
of the monitoring plan. 

Proposed §§ 816.41{e)(3) and 
817.41(e)(3) would correspond to 
— §§ 816.52(b)(2) and 817.52(b)(2) 
and clarify minimum requirements for 
maintaining and removing a surface 
water monitoring system. The 
requirements are not new, but because 
of confusion regarding NPDES 
requirements, and other surface-water 
monitoring requirements, OSM feels that 
the rule should be rewritten to require 
that, prior to removing a surface-water 
monitoring system, the operator must 
demonstrate that the operation has 
minimized disturbance to the hydrologic 
balance, that the water rights of other 
users have been protected, and that 
NPDES monitoring requirements have 
been met. 

Proposed §§ 816.41({e){4) and 
817.41(e)(4) would correspond to 
existing §§ 816.52(b)(3) and 817.52(b)(3) 
and would provide for the proper 
installation, maintenance, and removal 
of equipment and structures used for 
surface-water monitoring. 


Diversions—§§ 816.41(f} and 817.41(f} 


Sections 816.43, 816.44, 817.43 and 
817.44 of the current regulations would 
be significantly revised and combined in 
proposed §§ 816.41(f) and 817.41(f). Two 
points of confusion have ben clarified. 
Current §§ 816.43 and 817.43 allow 
diversions only of overland flow, 
shallow ground water, and ephemeral 
streams, whereas the proposed rules 
would permit “any flaw from 
undisturbed areas or reclaimed areas 
after bond release” to be diverted with 
the approval of the regulatory authority. 
The proposed change would allay the 
doubts of operators as to whether a 
particular flow may be diverted. This 
paragraph would also make clear that a 
person proposing to mine coal would be 
able to divert preexisting poor water- 
quality flow resulting from mini 
operations that were abandoned before 
May 3, 1978—the date the Act's 
hydrology performance standards 
became applicable to existing 
operations (30 CFR 710.11(a)(3)(ii)}. 

Existing §§ 816.44(b)(2) and 
817.44(b)(2) specify the storm design 
criteria for temporary and permanent 
diversions. OSM has received many 
comments that the design criteria are 
inappropriate for nationwide 
application. The current requirement 
that diversions be designed to carry the 
runoff resulting from specific 
precipitation events would necessitate, 
in many cases, that the diversion carry 
considerably more water than the 
stream channel in question. However, 
the increased channel storage in the 


diversion is usually | erence 
terms of preventing do 

flooding during periods of of high runoff. 
For example, in flat to moderately 
rolling terrain, the quantity of water that 
could be accommodated in the diversion 
under flood conditions is small in 
comparison to that which will spread 
over the flood plain. In steep-slope 
country having narrow valleys, the flood 
plain, in essence, becomes the stream 
channel. In either case, any 
development within the flood plain is 
subject to flooding during major 
precipitation events whether or not 
there is a diversion present. OSM 
believes that it is impracticable to 
attempt to regulate flooding by routinely 
requiring that diversions be designed to 
pass a volume of water in excess of that 
to be carried by the natural stream 
channel. The proposed rules therefore 
would require that diversions need only 
equal the capacity of the unmodified 
stream channel immediately upstream 
and downstream of the diversion. (See, 
e.g., proposed § 816.41(f}(1)fii).) 
Sections 816.41{f)(1) and 817.41{f{1) 


OSM feels that regional topographic 
differences can best be accommodated 
by allowing the regulatory authority 
flexibility in establishing minimum 
design standards for diversions and, 
therefore, has proposed language to that 
effect in §§ 816.41(f) and 817.41(f). 
Paragraph (f)(1), “Diversion of perennial 
and intermittent streams,” would 
continue to require that diversions be 
designed to be stable, to protect against 
flooding and erosion, to minimize 
sedimentation, and to comply with all 
applicable laws and regulations. 
However, the specific design standards 
of existing §§ 816.44(b)(1)} and (2) and 
817.44(b)(1) and (2) would not be 
included. OSM believes that by- 
requiring all diversions to be “designed, 
constructed, and maintained . . . under 
the direction of a registered professional 

eer” (see, e.g., proposed 
§ 816.41(f)(1)[v)) the proposed rules 
would provide sufficient regulatory 
contol to assure both onsite and offsite 
protection of the hydrologic balance and 
to assure that all necessary safety 
design factors are incorporated into 
diversions and their appurtenant 
structures. For this reason requirements 
of existing § § 816.43(d) and 817.43(d) are 
not specified. 

Proposed §§ 816.41(f}(1)(i) and 
817.41(f}(1){i) would reorganize but 
maintain the essential 
existing §§ 816.44 {a) and (b)(1). OSM 
believes that these basic requirements 
will protect the environment and the 
interests of those potentially impacted 
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of the Act. 

As discussed above, proposed 
$§ 816.41(f)(1){ii) me tee 
which 
§§ 816.44(b)(2) and ocean. would 
require that the minimum design 
capacities for temporary and 
diversions be at least equal to the 
capacity of the unmodified stream 
channel immediately upstream and 
downstream from the diversion. OSM 
would thus delete the current 
requirement that diversions be able to 
pass safely the runoff from specified 
storm events. 

The contents of paragraphs (f){1){iii) 
in proposed §§ 816.41 and 817.41 would 
provide the operator with ams in 
steal the requirements of proposed 

$§ 816.41(f)(1)(B) and s17 41(0008) to 
protect against flooding and resultant 
damage to life and property. If the 
operator chose to design and 
permanent diversions to handle the 10- 
year, 24-hour and 100-year, 24-hour 
events, respectively, the diversion 
would be deemed in compliance with 
that flocding and safety protection 
requirement. Thereore, if the operator 
elected to design diversions to the 
minimum criteria of proposed 
subparagraph {iii}, his or her obligation 
under {i) would be 
limited to subparagraphs i) (A), (C), and 
(D). 

Proposed §§ 816.41(f){1){iv) and 
817.41(f)(1)(iv) would maintain the 
requirements of existing §§ 816.44{c) 
and 817.44{c) with respect to removal of 
temporary diversions. The strong 
environmental requirements of existing 
$§ ae and 817.44{d}{3) 

enhancement of the aquatic 

habitat i in and around permanent 
diversions would also be retained in 
proposed §§ 816.41(f)(1){iv) and 
817.41(f}{1{iv). The specific 
requirements of ee $§ 816.44{d) 
and 817.44{d) would be replaced, 
however, by general language requiring 
design and construction of permanent 
diversions to approximate premining 
stream channel characteristics. 
Restoration of riparian vegetation. 
stream meanders and gradient, stream 
profile, cross-section, and habitats are 
important, but they are only exemplary 
of desirable stream channel 
characteristics to be achieved following 
removal of temporary diversions or 
construction of permanent diversions. 
OSM recognizes that permanent 
diversions cannot be built to duplicate 
premining stream channel conditions. 
ae permanent diversions can 

be superior to the original 
naam in terms of biological 


by the diversion in compliance with the 
requirements 
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productivity (Chisholm and Downs, 
1978; see complete citation at the end of 
this preamble discussion of performance 
standard rules). 

Proposed §§ 816.41(f)(1)(v) and 
817.41(f)(1)(v), which allow the 
regulatory authority to specify diversion 
design criteria and require diversions to 
be designed, constructed, and 
maintained according to these criteria 
and under the direction of a registered 
professional engineer, have no 
counterparts in the existing rules. 
Experience over the last 4 years has 
indicated that operators frequently 
desire technical assistance of the nature 
proposed in this paragraph. 


Sections 816.41(f)(2) and 817.41(f)(2) 


Proposed §$§ 816.41(f)(2) and 
817.41(f)(2), “Diversion of miscellaneous 
flows,” correspond generally with 
existing §§ 816.43 and 817.43. Proposed 
§§ 816.41(f)(2)(i) and 817.41(f)(2)(i) 
would make clear that all flow within 
the permit area from undisturbed areas 
can be diverted. This provision is 
proposed to aid in the protection of the 
hydrologic balance and to eliminate the 
need and cost for an operator to assume 
responsibility for preexisting natural or 
manmade poor quality water. The 
proposed requirements of 
§§ 816.41(f)(2)(i) and 817.41(f)(2)(i) are 
nearly identical to those of proposed 
§§ 816.41(f)(1) and 817.41(f)(1) and 
would be necessary to provide 
environmental protection and to assure 
safety to life and property. 

Proposed §§ 816.41(f)(2)(ii) and 
817.41(f)(2)(ii) would provide for 
minimum design capabilities based on 
the capacity of the unmodified stream 
channel immediately upstream and 
downstream from the diversion. Existing 
§§ 816.43 (a) and (b) and 817.43 (a) and 
(b) specify particular minimum , 
capacities for diversions. 

Proposed §§ 816.41(f)(2)(iii) and 
817.41(2)(iii) would also provide the 
operator flexibility in meeting the 
flooding, life and property damage 
requirements of proposed 
$§ 816.41(f)(i)(B) and 817.41(f)(1)(i)(B). 
This flexibility is available under the 
condition that the operator voluntarily 
choose to design temporary and 
permanent diversions to handle the 2- 
year, 24-hour and 10-year, 24-hour 
events for temporary and permanent 
diversions, respectively. OSM 
anticipates that this will encourage 
sound engineering practice while 
reducing the cost of designing and 
constructing diversions by allowing 
local needs to govern their size. 

The requirements of existing : 
§§ 816.43(f) and 817.43(f), which specify 
criteria for diversion design, would not 


be included in the proposed rule. OSM 
believes that these specific design 
criteria deny the qualified professional 
the opportunity to use innovative 
technology. OSM believes that proposed 
§§ 816.41(f)(2) and 817.41(f)(2) are 
sufficient to assure public safety and 
environmental protection. The 
regulatory authority would be 
empowered by proposed 

§§ 816.41(f)(2)(v) and 817.41(£)(2)(v) to 
specify design criteria for diversions. 

Proposed §§ 816.41(f)(2)(iv) and 
817.41(f)(2){iv) are similar in intent to 
existing §§ 616.43(e) and 817.43(e), but is 
more comprehensive. This paragraph 
expands upon the requirements of the 
existing rules by requiring proper 
handling of treatment facilities impacted 
by the removal of a temporary diversion. 
Further, the paragraph provides for 
recovery and enhancement of aquatic 
habitat following construction of a 
permanent diversion or stream channel 
restoration following removal of a 
temporary diversion. 

Proposed §§ 816.41(f)(2)(v) and 
817.41(f)(2)(v) are identical to proposed 
§§ 816.41(f)(1)(v) and 817.41(f)(1)(v). The 
preamble to those provisions supports 
these. 

OSM proposes to remove §§ 816.45 
and 817.45 of the current rules, on 
sediment control measures. Proposed 
§§ 816.42, 816.46, 817.42, and 817.46 (46 
FR 34788, July 2, 1981) incorporate the 
requirements of these sections. 


Drainage from acid- and toxic-forming 
spoil—§§ 816.41(g) and 817.41(g) 


Existing §§ 816.48 and 817.48 on acid- 
and toxic-forming spoil would be 
revised significantly in proposed 
§§ 816.41(g) and 817.41(g) Experience 
has indicated that burial of acidic or 
toxic materials without treatment, or 
vice-versa, is often adequate to prevent 
dissolution and subsequent entry of 
contaminants into the hydrologic 
system. Proposed §§ 816.41(g)(1) and 
817.41(g)(1) would therefore provide that 
both burial and treatment are not 
always required. Experience has shown 
that the 30-day storage limit for acid- 
and toxic-forming materials imposed by 
existing §§ 816.48(c) and 817.48(c) is 
neither practicable nor environmentally 
beneficial if proper precautions are not 
taken during the storage period. 
Therefore, OSM proposes in 
§§ 816.41(g)(1) and 817.41(g)(1) to limit 
storage to “the period until burial or 
treatment first becomes feasible so long 
as the storage will not result in. . . 
environmental damage.” The rule would 
also continue the requirement of existing 
§§ 816.48(b) and 817.48(b) that material 
placement be done in a manner to 
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prevent the pollution of ground and 
surface water. 


Transfer of wells—§§ 816.41(h) and 
817.41(h) 


The wording of §§ 816.53 and 817.53 of 
the existing regulations regarding the 
transfer of wells would be changed in 
proposed §§ 816.41(h) and 817.41(h) to 
provide that where wells are 
transferred, the liability for the wells is 
governed by State and local law. 
Sections 816.53 and 817.53 currently 
provide that the transferree is primarily 
liable and the transferor is secondarily 
liable for the maintenance of the 
transferred well. The proposed rule 
would require only that safety and 
environmental considerations be taken 
into account by the operator, and that 
the considerations be addressed to the 
satisfaction of the regulatory authority 
before bond can be released. 


Water rights and replacement— 
§ 816.41(i) 


The wording of existing § 816.54 
would remain essentially unchanged in 
proposed § 816.41(i). However, the 
proposed rule would require that 
replacement water be suitable in quality 
and quantity to meet the needs of the 
damaged party. The rule would further 
require that the baseline information 
developed during the permitting process 
under § 780.21 be used to determine the 
impact of mining on the water resource. 

Section 817.54 of the existing 
regulations was remanded in Jn re: 
Permanent Surface Mining Regulation 
Litigation, No. 79-1144 (May 16, 1980), 
and suspended by OSM on August 4, 
1980 (45 FR 51547). Therefore, OSM does 
not propose a counterpart to proposed 
§ we for the underground mining 
rules. 


Discharge of water into underground 
mines—§§ 816.41(j) and 817.41(i) 


OSM has received many inquiries as 
to whether the requirement of existing 
§§ 816.55(b) and 817.55(b), that water 
“be discharged as a controlled flow,” 
refers to a constant rate of discharge. 
Regardless of the quality of the waste 
water discharged underground, the 
water must meet all water quality 
standards upon later surface dicharge. 
Therefore, “controlled” as used in the 
context of this section means simply 
that the operator must know the quality 
and quantity of waste water that is 
being diverted into underground mine 
workings. This knowledge would 
become invaluable if water treatment 
procedures were to become necessary or 
adverse offsite impacts were reported. 


- Obviously, that knowledge should 
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include specific information on water 
quality parameters for which there are 
EPA effluent standards, and quantity or 
flow rate in order to determine 
treatment requirements. Therefore, OSM 
proposed to delete the unclear language 
and replace it with “at a known rate and 
quality” in §§ 816.41(j) and 817.41(i). 
Further, “water” has been added to the 
list of allowable discharges into an 
underground mine. It is clear that 
‘Congress did not intend that water be 
excluded from the list of allowable 
discharges and its absence in the 
existing rules is the result of a drafting 
error. : 


Discharge of water from underground 
mines—§ 817.41(j) 


The intent of proposed § 817.41(j) is 
identical to that of existing § 817.50 on 
underground mine entry and access 
discharges. The title was reworded to 
make it more clear as to the subject 
material of the section. Also, the section 
has been structured to eliminate 


unnecessary wording. 


Reference (See preamble 
§$ 816.41(f)(1)(iv)) 


Chisholm, J. L., and Downs, S. C., 1978, 
Stress and recovery of aquatic 
organisms as related to highway 
construction along Turtle Creek, Boone 
County, West Virginia: U.S. Geological 
Survey, Water Supply Paper 2055, 40 pp. 


IV. Procedural Matters 
Executive Order 12291 


The Department of the Interior (DOI) 
has examined these proposed rules 
according to the criteria of Executive 
Order 12291 (February 17, 1981). OSM 
has determined that these are not major 
rules and do not require a regulatory 
impact analysis because they will 
impose only minor costs on the coal 
industry and coal consumers, and the 
public. In addition, the proposed rules 
emphasize the use of performance 
standards instead of design criteria, 
which will allow operators to utilize the 
most cost-effective means of achieving 
the performance standards, 


Regulatory Flexibility Act 


The DOI has also determined, 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 e¢ seg., that these rules 
will not have significant economic 
impact on a subgtantial number of small 
entities. The proposed rules will allow 
small coal operators increased 
flexibility in meeting performance 
standards and should especially ease 
the regulatory burden on small coal 
operators in Appalachia. 


Federal Paperwork Reduction Act 


In accordance with the Federal 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511; 44 U.S.C. 3507), the 
information requirements in existing 
Parts 780, 784, 816, and 817 were 
approved by the Office of Management 
and Budget (OMB) and assigned 
clearance numbers 1029-0036, 1029- 
0039, 1029-0047, and 1029-0048, 
respectively. These approvals were 
identified in “notes” at the introduction 
of each part. OSM will delete these 
“notes” and codify the OMB approvals 
under new sections in each of those 
parts that contain information collection 
requirements. OSM is requesting 
reapproval from OMB for the 
information collection requirements in 
the following proposed sections: 

§$§ 780.21 (a) through (j), 780.22 (a) 
through (d), 784.14 (a) through (j), 784.22 
(a) through (d), 816.41(f), and 817.41(f). 
The information required in these 
sections will be used by the regulatory 
authority to assess the impact of the 
proposed mining operation on the 
hydrologic balance of the permit area 
and potentially impacted offsite areas. 

Two proposed revisions to these 
requirements will be submitted to OMB 
for approval. 

OSM invites comments on the 
necessity of these information collection 
requirements. 


National Environmental Policy Act 


OSM has prepared an environmental 
assessment (EA) of the cumulative 
impacts on the human environment of 
this rulemaking and related rulemakings 
under the Act. This cumulative EA is on 
file in the OSM Administrative Record 
at the address listed in the “Addresses” 
section of this preamble. OSM is also 
preparing a supplemental environmental 
impact statement that will consider this 
proposed rule. (See 47 FR 18920-18922, 
May 3, 1982.) 


List of Subjects 
30 CFR Parts 779 and 816 


Coal mining, Environmental 
protection, Reporting requirement, 
Surface mining. 


30 CFR Part 780 


Coal mining, Reporting requirements, 
Surface mining. 


30 CFR Parts 783 and 817 

Coal mining, Environmental 
protection, Reporting requirements, 
Underground mining. 
30 CFR Part 784 


Coal mining, Reporting requirements, 
Underground mining. 
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Accordingly, 30 CFR Parts 779, 780, 
783, 784, 816, and 817 are proposed to be 
amended as set forth herein. 

Dated: June 9, 1982. 

Daniel N. Miller, Jr., 
Assistant Secretary, Energy and Minerals. 


PART 701—PERMANENT 
REGULATORY PROGRAM 


1. Section 701.5 is amended by adding 
per following definitions in alphabetical 
order: 


$701.5 Definitions. 


a + * * * 


Cumulative impact area means, with 
respect to the assessment of the 
probable cumulative hydrologic impacts 
of mining, the surface- and ground-water 
basin(s) including the permit area within 
which there is anticipated mining which 
may have a cumulative hydrologic 
impact with the proposed operation. 
Anticipated mining shall include all 
existing operations, the proposed 
operation over its entire projected life, 
and any operations which the regulatory 
authority reasonably expects to be 
permitted during the projected life of the 
proposed operation. 

Gravity discharge means, with 
respect to underground mining activities, 
mine drainage that flows freely in an 
open channel downgradient. Mine 
drainage that occurs solely as a result of 
hydrostatic pressure from a mine 
flooded to the level of the discharge is 
not gravity discharge. 


§§ 779.13, 779.14, 779.15, 779.16, and 779.17 
[Removed] 

2. Sections 779.13, 779.14, 779.15, 
779.16, and 779.17 are removed. 


PART 780—SURFACE MINING PERMIT 
APPLICATIONS—MINIMUM 
REQUIREMENT FOR RECLAMATION 
AND OPERATION PLAN 


§ 780.29 [Removed] 

3. In Part 780, § 780.29 is removed, 
§ 780.21 is revised, and § 780.22 is added 
to read as follows: 


§ 780.21 Hydrologic information and 
analyses. 


(a) Baseline information. The 
application shall contain baseline 
hydrologic information representative of 
the proposed permit area and 
potentially impacted offsite areas. 
Water-quality sampling, when feasible, 
and all water-quality analyses 
performed to meet the requirements of 
this section shall be conducted 
according to the methodology in the 
most current editions of “Methods for 
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Chemical Analysis of Water and 
Wastes,” or “Standard Methods for the 
Examination of Water and 
Wastewater,” which are incorporated 
by reference. “Methods for Chemical 
Analysis of Water and Wastes” is a U.S. 
Environmental Protection Agency 
publication and is available from the 
U.S. Environmental Protection Agency, 
Environmental Monitoring and Supply 
Laboratory, 26 W. St. Clair Street, 
Cincinnati, OH 45268. “Standard 
Methods for the Examination of Water 
and Wastewater,” is a joint publication 
of the American Public Health 
Association, the American Water Works 
Association, and the Water Pollution 
Control Federation and is available from 
the American Public ——n Association, 
1015 Eighteenth Street, 

Washington, D.C. 20036. : Doi documents 
are also available for inspection at the 
Office of the Federal Register 
Information Center, Room 8301, 1100 L 
Street, NW., Washington, D.C.; at the 
Office of the OSM Administrative 
Record, U.S. Department of the Interior, 
Room 5315, 1100 L Street, NW., 
Washington, D.C.; at the OSM Eastern 
Technical Service Center, U.S. 
Department of the Interior, Building 10, 
Parkway Center, Pittsburgh, Pa.; and at 
the OSM Western Technical Service 
Center, U.S. Department of the Interior, 
Brooks Tower, 1020 15th Street, Denver, 
Colo. 

Note.—This incorporation by reference 
was approved by the Director of the Federal 
Register on——. These ions are 
incorporated as they exist on the date of the 
approval, and a notice of any change in these 
publications will be published in the Federal 
Register. 

(b) Ground-water information. The 
application shall include the following 
ground-water inventory information: 

(1) The location and ownership of 
existing wells, springs, and other 
ground-water resources; seasonable 
quality and quantity of ground water; 
and usuage for the permit area and 
potentially impacted offsite areas. 
Water-quality descriptions shall include, 
at a minimum, baseline information on 
total dissolved solids or specific 
conductance, pH, total iron, total 
manganese, and other information 
required by the regulatory authority. 
Ground-water quantity 
shall include, at a minimum, discharge 
rates and depth to water in each 
significant water-bearing strata above, 
immediately below, and including the 
coal seam. 

(2) If the determination of the 


probable hydrologic consequences 
(PHC) required by paragraph (g) of this 
section indicates that a currently used 


or significant water resource is likely to 
be adversely impacted, other 
information in addition to that provided 
under paragraph (b)(1) of this section 
shall be provided on the baseline 
properties of the ground-water system 
such as that obtained or developed from 
drilling, aquifer test data, hydrogeologic 
analysis of the water-bearing strata, 
analysis of additional water-quality 
characteristics, and other ground-water 
information which is required by the 
regulatory authority as necessary to 
fully evaluate such probable hydrologic 
consequences or to plan remedial or 
reclamation activities. 

(c) Surface-water information. The 
application shall include the following 
surface-water information: 

(1) The name, location, and 
description of streams, lakes, and 
impoundments potentially impacted or 
into which water will be discharged, 
including information on quality and 
quantity, sufficient to demonstrate 
seasonal variations and water usage for 
the permit area and potentially impacted 
offsite areas. Water-quality descriptions 
shall include, at a minimum, baseline 
information on total suspended solids, 
total dissolved solids or specific 
conductance, pH, total iron, total 
manganese, and other information 
required by the regulatory authority. 
Baseline acidity and alkalinity 
information shall be provided if there is 
a potential for acid drainage from the 
proposed mining operation or if required 
by the regulatory authority. Water- 
quantity descriptions shall include, at a 
minimum, baseline information on 
seasonal flow rates. 

(2) If the determination of the 
probable consequences 
(PHC) required by paragraph (g) of this 
section indicates that a currently used 
or significant water resource is likely to 
be adversely impacted, information in 
addition to that required under 
paragraph (c)(1) of this section shall be 
provided on flood flows, base flows, and 
other characteristics or information 
required by the regulatory authority as 
necessary to fully evaluate such 
probable hydrologic consequences or to 
plan remedial and reclamation 
activities. 

(d) Cumulative impact area 
information. Information on hydrology 
outside the permit area and potentially 
impacted offsite ateas but within the 
cumulative impact area, necessary to 
determine the probable cumulative 
impact of all anticipated mining, shall be 
provided by the regulatory authority to 
the extent that these data are available 
from an appropriate Federal or State 
agency. 
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(1) If the information is not available 
from those sources, the applicant may 
gather and submit this information to 
the regulatory authority as part of the 
permit application. 

(2) The permit shall not be approved 
until the information is available to the 
regulatory authority. 

(e) Modeling. The use of modeling 
techniques may be included as part of 
the permit application, but the same 
surface- and ground-water information 
may be required for each site as when 
models are not used. 

(f) Alternative water source 
information. Information on water 
availability and an alternative water 
source shall be provided, including 
information on the suitability of the 
alternative water source for existing 
premining uses and approved 
postmining land uses if the PHC 
determination required by paragraph (g) 
of this section indicates that the 
proposed mining operation may 
approximately result in contamination, 
diminution, or interruption of an 
underground or surface source of water 
within the proposed permit area or 
potentially impacted offsite area. 

(g) Probable hydrologic consequences 
assessment. The application shall 
include a determination of the probable 
hydrologic consequences (PHC) of the 
proposed mining and reclamation upon 
the quality and quantity of ground water 
and surface water under seasonal flow 
conditions in the proposed permit area 
and potentially impacted offsite areas. 
The PHC determination shall be based — 
on baseline data collected at or near the 
site of the proposed operation, data 
statistically representative of the site, or 
a combination of both. The PHC 
determination shall include estimates of 
the impact of the proposed operation 
upon sediment yield from the di 
area; acidity, salinity, or other important 
water-quality parameters of local 
impact; flooding or streamflow 
alteration; ground-water and surface- 
water availability; and other 
characteristics as required by the 
regulatory authority on the proposed 
permit area and potentially impacted 
offsite areas. Remedial measures for 
potential water-quality or water- 
quantity problems of local impact 
revealed by the PHC determination shall 
be developed according to paragraph (h) 
of this section. 

(h) Cumulative hydrologic impact 
statement. The regulatory authority 
shall provide an assessment of the 
probable cumulative hydrologic impact 
of mining. The assessment shall include’ 
consideration of all anticipated mining 
which may have a cumulative 
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hydrologic impact with the proposed 
operation, and shall be sufficient to 
determine whether the proposed 
operation has been designed to prevent 
material damage to the hydrologic 
balance. The applicant may provide a 
draft cumulative hydrologic impact 
statement with the permit application. 

(i) Plans for protection of the 
hydrologic balance. The application 
shall include a description, including 
maps and plans, of how the 
requirements of § 816.41 of this chapter 
will be achieved and the steps to be 
taken during mining and reclamation to 
assure protection of the hydrologic 
balance. The description shall be 
consistent with the local hydrologic 
conditions and with minimization of 
disturbances to the prevailing 
hydrologic balance at both onsite and 
offsite areas during and after mining. 
Specific information shall be provided 
on the measures to be taken to avoid 
acid or other toxic drainage, prevent 
- additional contributions of suspended 
solids to streamflow, maintain and 
remove water-treatment facilities when 
no longer needed, control drainage, and 
other planned measures to assure 
protection of the hydrologic balance. 
The planning requirements of this 
paragraph shall relate to potential 
hydrologic problems revealed in the 
PHC determination prepared under 
paragraph (g) of this section. 

(j) Ground-water monitoring. The . 
application shall include a ground-water 
monitoring plan, if the PHC 
determination required under paragraph 
(g) of this section indicates that advere 
onsite or offsite impacts may occur to a 
significant ground-water resource or if 
required by the regulatory authority. The 
plan shall be based on the PHC 
determination and the analysis of all 
available baseline information and shall 
provide for the monitoring of parameters 
that relate to the suitability of the 
ground water for current and approved 
postmining land-uses. 

(1) The plan shall include a statement 
of the quantity and quality parameters 
to be monitored, sampling frequency, 
site location, and a narrative that 
describes how the data may be used to 
determine the impact, if any, of the 
operation upon the hydrologic balance. 
At a minimu, total dissolved solids or 
specific conductance, pH, total iron, 
total manganese, and water levels shall 
be monitored at least every 3 months at 
each approved monitoring location. The 
regulatory authority may require 
additional monito 

und-water monitoring is not 
sufficient documentation 


supporting this finding, including 


geologic and hydrologic relations, shall 
be included as part of the permit 
application. 

(k) Surface-water monitoring. The 
application shall include a surface-water 
monitoring plan based upon the PHC 
determination required under paragraph 
(g) of this section and the analysis of all 
available baseline information and shall 
provide for the monitoring of parameters 
that relate to the suitability of the 
surface water for current and approved 
postmining land uses and to the effluent 
monitoring requirements of the 
Environmental Protection Agency (EPA). 
The plan shall include a statement of the 
surface-water quantity and quality 
parameters to be monitored, sampling 
frequency, site location, and a narrative 
that describes how the data may be 
used to determine the impact, if any, of 
the operation upon the hydrologic 
balance. For point-source discharges, 
monitoring shall be conducted, at a 
minimum, in accordance with 40 CFR 
Part 434. At monitoring locations in 
streams, lakes, and impoundments 
potentially impacted or into which 
water will be discharged and at 
upstream monitoring locations, total 
dissolved solids or specific conductance, 
total suspended solids, pH, total iron, 
total manganese, and flow shall be 
monitored, at a minimum, at least every 
3 months. The regulatory authority may 
require additional monitoring. 


§ 780.22 Geologic information and 
analyses. 


(a) Geologic information in sufficient 
detail shall be provided by the applicant 
as required in paragraph (b) of this 
section to determine— 

(1) The probable hydrologic 
consequences of the operation in the 
permit area and potentially impacted 
offsite areas, including to what extent, if 
any, ground-water monitoring is 
necessary during the surface mining and 
reclamation activities; and 

(2) All potentially acid- or toxic- 
forming substances in the strata within 
the permit area down to and including 
the stratum immediately below the 
lowest coal seam to be mined. 

(b) Required geologic information to 
be provided by the applicant shall 
include the following: 

(1) The areal and structural geology, 
including lithology of the strata in the 
permit area and potentially impacted 
offsite areas, which influences the 
occurrence, availability, movement, and 
quality of ground water that may be 
impacted by the surface mining and 
reclamation activites. 

(2) A narrative description of the 
geology within the permit area, which 
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shall be based on the cross sections, 
maps, and plans required by § 779.25 of 
this chapter and the results of test 
borings or core samplings required by 
paragraph (b)(3) of this section. The 
narrative shall include the stratum 
immediately beneath the lowest coal 
seam to be mined and all overlying 
strata. Where an aquifer below the 
lowest coal seam to be mined may be 
adversely impacted, that aquifer and all 
its overlying strata shall also be 
included in the narrative. 

(3) Samples from test borings or drill 
cores from the proposed permit area 
shall be collected and analyzed down to 
and including the stratum immediately 
below the lowest coal seam to be mined 
to provide the following data: 

{i) Logs of drill holes showing the 
lithologic characteristics, including 
physical properties and thickness of 
each stratum, and location and quality 
of ground water where occurring. 

(ii) Chemical analyses of each stratum 
within the overburden and the stratum 
immediately below the lowest coal seam 
to be mined to identify those strata that 
contain potentially acid-forming, toxic- 
forming, or alkalinity-producing 
materials and to determine their content. 

(iii) Chemical analyses for acid- or 
toxic-forming substances of the coal 
seam including the total sulfur content 
and, if required by the regulatory 
authority, the determination of sulfate 
sulfur, pyritic sulfur, and organic sulfur. 

(c) If required by the regulatory 
authority, samples from test borings or 
drill cores shall be collected and 
analyzed to greater depths within the 
proposed permit area, or for additional 
areas outside the proposed permit area, 
to provide for evaluation of the impact 
of the proposed activities on the 
hydrologic balance. 

(d) An applicant for a specific permit 
may request that the requirements for a 
statement of the results of the test 
borings or core samplings, required 
under paragraphs (b)(2) and (3) of this 
section, be waived in part or in its 
entirely by the regulatory authority. The 
waiver may be granted only if the 
regulatory authority makes a written 
determination that the statement is 
unnecessary in part or in its entirety, as 
appropriate. The rationale supporting 
this determination shall be included. 


§ 783.13, 783.14, 784.15, 783.16, and 783.17 
[Removed] 


4. Sections 783.13, 783.14, 783.15, 
783.16, and 783.17 are removed. 
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PART 784—UNDERGROUND MINING 
PERMIT APPLICATIONS—MINIMUM 
REQUIREMENTS FOR RECLAMATION 
AND OPERATION PLAN 

5. In Part 784, §§ 784.14 and 784.22 are 
revised to read as follows: 


§ 784.14 Hydrologic information and 
analyses. 


(a) Baseline information. The 
application shall contain baseline 
hydrologic information representative of 
the proposed permit area and 
potentially impacted offset areas. 
Water-quality sampling, when feasible, 
and all water-quality analyses 


performed to meet the requirements of 
this section shall be conducted 
according to the methodology in the 
most current editions or “Methods for 
Chemical Analysis of Water and 
Wastes,” or “Standard Methods for the 
Examination of Water and 
Wastewater,” which are incorporated 
by reference. “Methods for Chemical 
Analysis of Water and Wastes” is a U.S. 
Environmental Protection Agency 
publication and is available from the 
U.S. Environmental Protection Agency, 
Environmental Monitoring and Supply 
Laboratory, 26 W. St. Clair Street, 
Cincinnati, OH 45268. “Standard 
Methods for the Examination of Water 
and Wastewater,” is a joint publication 
of the American Public Health 
Association, the American Water Works 
Association, and the Water Pollution 
Control Federation and is available from 
the American Public Health Association, 
1015 Eighteenth Street, NW., 
Washington, DC 20036. Both Documents 
are also available for inspection at the 
Office of the Federal Register 
Information Center, Room 8301, 1100 L 
Street, NW., Washington, D.C.; at the 
Office of the OSM Administrative 
Record, U.S. Department of the Interior, 
Room 5315, 1100 L Street, NW., 


Department of the Interior, 

Parkway Center, Pittsburgh, Pa.; and at 

the OSM Western Technical Service 

Center, U.S. Department of the Interior, 

— Tower, 1020 15th Street, Denver, 
olo. 


Note.—This by reference 
was approved by the Director of the Federal 
Register on . These publications are 
incorporated as they exist on the date of the 
approval, and a notice of any change in these 
publications will be published in the Federal 
Register. 

(b) Ground-water information. The 
application shall include the following 
ground-water inventory information: 

(1) The location and ownership of 
existing wells, springs, and other ground 


water resources; seasonal quality and 
quantity of ground water; and usage for 
the permit area and potentially impacted 
offsite areas. Water-quality descriptions 
shall include, at a minimum, baseline 
information on total dissolved solids or 
specific conductance, pH, total iron, 
total manganese, and other information 
required by the regulatory authority. 
Ground-water quantity descriptions 
shall include, at a minimum, 

rates and depth to water in each 
significant water-bearing strate above, 
immeditely below, and including the 
coal seam. 

(2) If the determination of the 
probable hydrologic consequences 
(PHC) required by paragraph (g) of this 
section indicates that a currently used 
or significant water resource is likely to 
be adversely impacted, other 
information in addition to that provided 
under paragraph (b)(1) of this section 
shall be provided on the baseline 
properties of the ground-water system 
such as that obtained or developed from 
drilling, aquifer test data, hydrogeologic 
analysis of the water-bearing strata, 
analysis of additional water-quality 
characteristics, and other ground-water 
information which is required by the 
regulatory authority as necessary to 
fully evaluate such probable hydrologic 
consequences or to plan remedial or 
reclamation activities. 

(c) Surface-water information. The 
application shall include the following 
surface-water information. 

(1) The name, location, and 
description of streams, lakes, and 
impoundments potentially impacted or 
into which water will be discharged, 
including information on quality and . 
quantity, sufficient to demonstrate 
seasonal variations and water usage for 
the permit area and potentially impacted 
offsite areas. Water-quality descriptions 
shall include, at a minimum, baseline 
information on total suspended solids, 
total dissolved solids or specific 
conductance, pH, total iron, total 
manganese, and other information 
required by the regulatory authority. 
Base acidity and alkalinity information 
shall be provided if there is a potential 
for acid drainage from the proposed 
mining operation or if required by the 
regulatory authority. Water-quality 
descriptions shall include, at a 
minimum, baseline information on 
seasonal flow rates. 

(2) If the determination of the 
probable hydrologic consequences 
(PHC) required by paragraph (g) of this 
section indicates that a currently used 
or significant water resource is likely to 
be adversely impacted, information in 
addition to that required under 
paragraph (b)(1) of this section shall be 
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provided on flood flows, base flows, and 
other characteristics or information 
required by the regulatory ee as 
necessary to fully evaluate such 

probable hydrologic consequences or to 
plan remedial reclamation 
activities. 

(d) Cumulative impact area 
information. Information on hydrology 
outside the permit area and potentially 
impacted offsite areas but within the 
cumulative impact area, necessary to 
determine the probable cumulative 
impact of all anticipated mining, shall be 
provided by the regulatory authority to 
the extent that these data available from 
an appropriate Federal or State agency. 

(1) If this information is not available 
from those sources, the applicant may 
gather and submit this information to 
the regulatory authority as part of the 
permit application. 

(2} The permit shall not be approved 
until the information is available to the 
regulatory authority. 

(e} Modeling. The use of modeling 
techniques may be included as part of 
the permit application, but the same 
surface- and ground-water information 
may be required for each site as when 
models are not used. 

(f) Alternative water source 
information. Information on water 
availability and an alternative water 
source shall be provided, including 
information on the suitability of the 


“alternative water source for existing 


premining uses and approved 
postmining land uses if the PHC 
determination required by paragraph (g) 
of this section indicates that the 
proposed mining operation may 
proximately result in contamination, 
diminution, or interruption of an 
underground or surface source of water 
within the proposed permit area or 
potentially impacted offsite area. 

(g) Probable hydrologic consequences 
assessment. The application shall 
include a determination of the probable 
hydrologic consequences (PHC) of the 
proposed mining and reclamation upon 
the quality and quantity of ground water 
and surface water under seasonal flow 
conditions in the proposed permit area 
and potentially impacted offsite areas. 
The PHC determination shall be based 
on baseline data collected at or near the 
site of the proposed operation, data 
statistically representative of the site, or 
a combination of both. The PHC 
determination shall include estimates of 
the impact of the proposed operation 
upon sediment yield from the disturbed 
area; acidity, salinity, or other important 
water-quality parameters of local 
impact; flooding or streamflow 
alteration; ground-water and surface- 
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water availability; and other 
characteristics as required by the 
regulatory authority on the proposed 
permit area and potentially impacted 
offsite areas. Remedial measures for 
potential water-quality or water- 
quantity problems of local impact as 
revealed by the PHC determination shall 
be developed according to paragraph (h) 
of this section. 

(h) Cumulative hydrologic impact 
statement. The regulatory authority 
shall provide an assessment of the 
probable cumulative hydrologic impact 
of mining. The assessment shall include 
consideration of all anticipated mining 
which may have a cumulative 
hydrologic impact with the proposed 
operation, and shall be sufficient to 
determine whether the proposed 
operation has been designed to prevent 
material damage to the hydrologic 
balance. The applicant may provide a 
draft cumulative hydrologic impact 
statement with the permit application. 

(i) Plans for protection of the 
hydrologic balance. The application 
shall include a description, including 
maps and plans, of how the 
requirements of § 816.41 of this chapter 
will be achieved and the steps to be 
taken during mining and reclamation to 
assure protection of the hydrologic 
balance. The description shall be 
consistent with the local hydrologic 
conditions and with minimization of 
disturbances to the pre 
hydrologic balance at both onsite and 
offsite areas during and after mining. 
Specific information shall be provided 
on the measures to be taken to avoid 
acid or other toxic drainage, prevent 
additional constributions of suspended 
solids to streamflow, maintain and 
remove water-treatment facilities when 
no longer needed, control drainage, and 
other planned measures to assure 
protection of the hydrologic balance. 
The planning requirements of this 
paragraph shall relate to potential 
hydrologic problems revealed in the 
PHC determination prepared under 
paragraph (g) of this section. 

(j) Ground-water monitoring. The 
application shall include a ground-water 
monitoring plan, if the PHC 
determination required under paragraph 
(g) of this section indicates that adverse 
onsite or offsite impacts may occur to a 
significant ground-water resource or if 
required by the regulatory authority. The 
planahull’be based on the PHC 
determination and the analysis of all 
available baseline information and shall 
provide for the monitoring of parameters 
that relate to the suitability of the 
ground water for current and approved 


_ postmining land uses. 


(1) The plan shall include a statement 
of the quantity and quality parameters 
to be monitored, sampling frequency, 
site location, and a narrative that 
describes how the data may be used to 
determine the impact, if any, of the 
operation upon the hydrologic balance. 
At a minimum, total dissolved solids or 
specific conductance, pH, total iron, 
total manganese, and water levels shall 
be monitored at least every 3 months at 
each approved monitoring location. The 
regulatory authority may require 
additional monitoring. 

(2) If ground-water monitoring is not 
required, sufficient documentation 
supporting this finding, including 
geologic and hydrologic relations, shall 
be included as part of the permit 
application. 

(k) Surface-water monitoring. The 
application shall include a surface-water 
monitoring plan based upon the PHC 
determination required under paragraph 
(g) of this section and the analysis of all 
available baseline information and shall 
provide for the monitoring of parameters 
that relate to the suitability of the 
surface water for current and approved 
postmining land uses and to the effluent 
monitoring requirements of the 
Environmental Protection Agency (EPA). 
The plan shall include a statement of the 
surface-water quantity and quality 
parameters to be monitored, sampling 
frequency, site location, and a narrative 
that describes how the data may be 
used to determine the impact, if any, of 
the operation upon the hydrologic 
balance. For point-source discharges, 
monitoring shall be conducted, at a 
minimum, in accordance with 40 CFR 
Part 434. At monitoring locations in 
streams, lakes, and impoundments 
potentially impacted or into which 
water will be discharged and at 
upstream monitoring locations, total 
dissolved solids or specific conductance, 
total suspended solids, pH, total iron, 
total manganese, and flow shall be 
monitored, at a minimum, at least every 
3 months. The regulatory authority may 
require additional monitoring. 


§ 784.22 Geologic information and 
analyses. 


(a) Geologic information in sufficient 
detail shall be provided by the applicant 
as required in paragraph (b) of this 
section to determine— 

(1) The probable hydrologic 
consequences of the operation in the 
permit area and potentially impacted 
offsite areas, including to what extent, if 
any, ground-water monitoring is 
necessary during 
and reclamation activities; 

(2) All potentially acid- or toxic- 

forming substances in the strata that 
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may be affected within the perrait area, 
including the stratum immediately 
— the lowest coal seam to be mined; 
an 

(3) Conditions that may influence 
ground subsidence in areas where 
underground mining is to be conducted. 

(b) Required geologic information to 
be provided by the applicant shall 
include the following: 

(1) The areal and structural geology, 
including the lithology of the strata in 
the permit area and potentially impacted 
offsite areas, which influences the 
occurrence, availability, movement, and 
quality of ground water that may be 
impacted by the underground mining 
and reclamation activities. 

(2) A narrative description of the 
geology within the permit area which 
shall be based on the cross sections, 
maps, and plans required by § 783.25 of 
this chapter and the results of the test 
borings or core samplings required by 
paragraphs (b)(3) and (b)(4) of this 
section. The narrative shall include the 
stratum immediately beneath the lowest 
coal seam to be mined and all overlying 
strata that may be affected. Where an 
aquifer below the lowest coal seam to 
be mined may be adversely impacted, 
that aquifer and all affected overlying 
strata shall also be included in the 
narrative. 

(3) For any portion of a 
permit area in which the strata down to 
the coal seam to be mined will be 
removed, as in the faceup area, samples, 
from test borings or drill cores shall be 
collected and analyzed down to and 
including the stratum immediately 
below the lowest coal seam to be mined 
to provide the following data: 

(i) Logs of drill holes showing the 
lithologic characteristics, including 
physical properties and thickness of 
each stratum, and location and quality 
of ground water where occurring. 

(ii) Chemical analyses of each stratum 
within the overburden and the stratum 
immediately below the lowest coal seam 
to be mined to identify those strata that 
contain potentially acid-forming, toxic- 
forming, or alkalinity-p: 
materials and to determine their content. 

(iii) Chemical analsyes for acid- or 
toxic-forming substances of the coal 
seam including the total sulfur content 
and, if required by the regulatory 
authority, the determination of sulfate 
sulfur, pyritic sulfur, and organic sulfur. 

(4) For lands within the proposed 
permit area where the strata above the 
coal seam to be mined will not be 
removed, samples from test —— or 
drill cores shall be collected and 
analyzed to provide the following data: 
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(i) Logs of drill holes showing the 

<ieeeceioet 
ical properties an 8S O 

aa stratum that may be affected, and 
oe and quality of ground water 

ere occurring. 
(ii) Chemical analyses for acid- or 
toxic-forming or alkalinity-producing 
substances in the strata immediately 
above and below the coal seam to be 


mined. 

(iii) Chemical analyses for acid- or 
toxic-forming substances of the coal 
seam including the total sulfur content 
and, if required by the regulatory 
authority, the determination of sulfate 
sulfur, pyritic sulfur, and organic sulfur. 

(iv) The engineering properties of 
clays or soft rock such as clay shale, if 
any, in the stratum immediately 
underlying each coal seam to be mined 
and'the thickness of this stratum. 

(c) If required by the regulatory 
authority, samples from test borings or 
drill cores shall be collected and 
analyzed to greater depths within the 
proposed permit area, or for additional 
areas outside the proposed permit area, 
to provide for evaluation of the impact 
_ of the proposed activities on the —~ 
hydrologic balance. 

(d) An applicant for a specific permit 
may request that the requirements for a 
statement of the results of the test 
borings or core samplings, required 
under paragraphs (b)(2) and (3) of this 
section be waived in part or in its 
entirety by the regulatory authority. The 
waiver can be granted only if the 
regulatory makes a written 
determination that the statement is 
unnecessary in part or in its entirety, as 
appropriate. The rationale supporting 
this determination shall be included. 


§§ 816.43, 816.44, 816.48, 816.50, 816.51, 
816.52, 816.53, 816.54, and 816.55 . 
_ [Removed] 

6. Sections 816.43, 816.44, 816.48, 
816.50, 816.51, 816.52, 816.53, 816. 54, and 
816.55 are removed. 


PER 
SURFACE MINING ACTIVITIES 


7. Section 816.41 is revised to read as 
follows: 


§ 816.41 Hydrologic-balance protection. 
(a) General. All surface mining and 
reclamation activities shall be 
conducted to minimize both onsite and 
offsite disturbances of the hydrologic 
balance, to assure the protection or - 
replacement of water rights, and to 
support approved postmining land uses 
in accordance with the terms and 
conditions of the approved permit and 
the performance standards of this part. 


The regulatory authority may require 
additional preventive, remedial, or 
monitoring measures to assure that 
material damage to the hydrologic 
balance is prevented. Mining and 
reclamation practices that minimize 
water pollution and changes in flow 
shall be used in preference to water 
treatment. 

(b) Ground-water protection. (1) 
Ground-water quality shall be eet 
by handling and managing earth 
materials and runoff in a manner that 
will minimize acidic, toxic, or other 
harmful infiltration to ground-water 
systems and by managing excavations 
and other disturbances to prevent or 
control the discharge of pollutants into 
ground water. 

(2) Ground-water quantity shall be 
protected by handling an 
earth materials and runoff in a manner 
that will restore approximate subsurface 
storage and flow capability of the 
reclaimed area as a whole, excluding 
coal-processing wastes and 
underground was areas and 
fills, to transmit water to the ground- 
water system so as to restore 
approximate premining onsite and 
offsite water availability, to support 
approved postmining land uses, and to 
minimize disturbance of the hydrologic 
balance. 


(c) Ground-water monitoring. (1) 
Ground-water monitoring shall be 
conducted according to the ground- 
water monitoring plan approved under 
30 CFR 780.21(i). The regulatory 
authority may require additional 
monitoring, where necessary. 

(2) Ground-water monitoring data 
shall be submitted at least every 3 
months to the regulatory authority or 
more frequently as prescribed by the 
regulatory authority. 

(3) Ground-water monitoring shall 
proceed through mining and continue — 
during reclamation until bond release or 
until the operator demonstrates, using 
the monitoring data obtained under this 
paragraph, that— 

(i) The operation has minimized 
disturbances of the hydrologic balance 
both onsite and offsite; water 
availability and quality are suitable to 
support approved postmining land uses; 
and the water rights of other users have 
been protected or replaced; or 

(ii) Monitoring is no longer necessary 
to achieve the purposes of the 
monitoring plan approved under 30 CFR 
780.21. 

(4) Equipment, structures, and other 
devices used to monitor the quality and 
quantity of ground water onsite and 
offsite shall be properly installed, 
maintained, and operated and shall be 


Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


removed by the operator when no longer 
required. 

(d) Surface water protection. (1) 
Surface-water quality shall be protected 
by handling earth materials, ground- 
water discharges, and runoff in a 
manner that minimizes the formation of 
acidic or toxic drainage and the 
additional contribution of suspended 
solids to streamflow outside the permit 
area and otherwise prevents water 
pollution. If drainage control, 
restabilization and revegetation of 
disturbed areas, diversion of runoff, 
mulching, and other reclamation and 
remedial practices are not adequate to 
meet the requirements of this section 
and 30 CFR 816.42, the person who 
conducts surface mining activities shall 
operate and maintain the necessary 
water-treatment facilities or water- 
quality control for as long as is 
necessary to meet the requirements of 
this section and 30 CFR 816.42. 

(2) Surface-water quantity and flow 
rates shall be a by handling and 
managing earth materials and runoff in a 
manner that will maintain the 
approximate premining onsite and 
offsite water availability, support 
approved postmining land uses, and 
minimize disturbance of the hydrologic 
balance. 

(e) Surface-water monitoring. (1} 
Surface-water monitoring shall be 
conducted according to the surface- 
water monitoring plan approved under 
30 CFR 780.21(j). The regulatory 
authority may require additional 
monitoring where necessary. 

(2) The data acquired by the operator 
for meeting the requirements of this 
paragraph and 30 CFR 780.21(j) shall be 
submitted at least every 3 months to the 
regulatory authority or more frequently 
as prescribed by the regulatory 
authority. Monitoring reports shall 
include analytical results from each 
sample taken during the reporting 
period. When the analysis of any 
surface-water sample indicates 
noncompliance with the permit 
conditions or other applicable 
standards, the operator shall promptly 
notify the regulatory authority. The 
reporting requirements of this paragraph 
do not exempt the operator from 
meeting the National Pollutant 
Discharge Elimination System (NPDES) 
reporting requirements. 

(3) Surface-water monitoring shall 
continue during reclamation until bond 
releasef@r until the operator 
demonstrates, using the monitoring data 
obtained under this paragraph, that— 

(i) The operator has minimized 
disturbance to the hydrologic balance 
both orisite and offsite; 
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(ii) Water availability and quality are 
suitable to support approved postmining 
land uses; and 
(iii) The water rights of other users 
have been protected or replaced. 
(4) Equipment, structures, and other 
devices used in conjunction with 
monitoring the quality and quantity of 
surface water onsite and offsite shall be 
properly installed, maintained, and 
operated > — be a the 
operator when no longer 
(f) Diversions. With the approval of 
the regulatory authority, any flow from 
mined areas abandoned before May 3, 
1978, and any flow from undisturbed 
areas or reclaimed areas after bond 
release may be diverted from disturbed 
areas by means of temporary or 
permanent diversions. All diversions 
shall be designed to minimize adverse 
onsite and offsite hydrologic impacts 
and assure the safety of the public. 
Diversions shall .not be used to divert 

_ water into underground mines without 
approval of the regulatory authority 
under paragraph {j) of this section. 

(1) Diversion of perennial and 
intermittent streams. (i) Diversion of 
perennial and intermittent streams 
within the permit area may be approved 
by the regulatory authority after making 
the findings called for in 30 CFR 816.57 if 
the diversion and its appurtenant 
structures are designed to— 

(A) Be stable; 

(B) Provide protection against flooding 
and resultant damage to life and 
property; 

(C) Prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow outside 
the permit area; and 

(D) Comply with all local, State, and 
Federal laws and regulations. 

(ii) The design capacity of channels 
for temporary and permanent diversions 
shall be at least equal to the capacity of 
the unmodified stream channel 
immediately upstream and downstream 
from the diversion. 

(iii) Temporary and permanent 
diversions designed so that the 
combination of channel, bank, and 
flood-plain configuration is adequate to 
pass safely the peak runoff of a 10-year, 
24-hours precipitation event for a 
temporary diversion and a 100-year, 24- 
hour precipitation event for a permanent 
diversion shall be deemed to comply 
with the requirements of paragraph 
(f)(1)(i)(B) of this section. 

(iv) Temporary diversions shail be 
removed when no longer needed to 
achieve the purpose for which they were 
authorized. The land disturbed by the 
removal process shall be restored in 
accordance with 30 CFR 816.24, 816.25, 


816.101-816.105, and 816.111-816.117. 
Before diversions are removed, 
downstream water-treatment facilities 
previously protected by the diversion 
shall be modified or removed, as 

necessary, to prevent overtopping or 
failure of the facilities. This requirement 
shall not relieve the operator from 
maintenance of water-treatment 
facilities otherwise required. When a 
permanent diversion is constructed or a 
stream channel is restored after 
temporary diversion, the operator shall 
assure that the permanent diversion or 
stream channel is designed and 
constructed to approximate the 
premining characteristics of the original 
stream channel in order to augment the 
recovery and enhancement of the 
aquatic habitat. 

(v) The regulatory authority may 
specify design criteria for diversions 
which shall be designed, constructed, 
and maintained according to the criteria 
and under the direction of a registered 
professional engineer. 

(2) Diversion of miscellaneous flows. 
(i) Diversion of flows within the permit 
area from undisturbed areas, other than 
perennial and intermittent streams but 
including ground-water discharges and 
emphemeral streams, may be approved 
by the regulatory authority if the 
diversion and its appurtenant structures 
are designed to— 

(A) Be stable; 

(B) Provide protection against flooding 
and resultant damage to life and 
property; 

(C) Prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow outside 
the permit area; and 

(D) Comply with all local, State, and 
Federal laws and regulations. 

(ii) The design capacity of channels 
for temporary and permanent diversions 
shall be at least equal to the capacity of 
the unmodified stream channel 
immediately upstream and downstream 
from the diversion. 

(iii) Temporary and permanent 
diversions designed so that the 
combination of channel, bank, and 
flood-plain configuration is adequate to 
pass safely the peak runoff of a 2-year, 
24-hour precipitation event for a 
temporary diversion and a 10-year, 24- 
hour precipitation event for a permanent 
diversion shall be deemed to comply 
with the requirements of paragraph 
(f}(2)(i)(B) of this section. 

(iv) Temporary diversions shall be 
removed when no longer needed to 
achieve the purpose for which they were 
authorized. The land disturbed by the 
removal process shall be restored in 
accordance with 30 CFR 816.24, 816.25, 
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816.101-816.105, and 816.111-816,.117. 
Before diversions are removed, 
downstream water-treatment facilities 
previously protected by the diversion 
shall be modified or removed, as 
necessary, to prevent overtopping or 
failure of the facilities. This requirement 
shall not relieve the operator from 
maintenance of water-treatment 
facilities otherwise required. When a 
permanent diversion is constructed or a 
stream channel is restored after 
temporary diversion, the operator shall 
assure that the permanent diversion or 
stream channel is designed and 
constructed to approximate the 
premining characteristics of the original 
stream channel in order to augment the 
recovery and enhancement of the 
aquatic habitat. 

(v) The regulatory authority may 
specify design criteria for diversions, 
which shall be designed, constructed, 
and maintained according to the criteria 
and under the direction of a registered 
professional engineer. 

(g) Drainage from acid- and toxic- 
forming materials. Drainage from acid- 
and toxic-forming materials into surface 
water and ground water shall be 
avoided by— 

(1) Identifying and burying or treating 
or, when necessary, burying and treating 
materials which may adversely affect 
water quality or be detrimental to 
vegetation if not buried and/or treated. 
Storage of acid- or toxic-forming 
materials shall be limited to the period 
until burial and/or treatment first 
becomes feasible, so long as storage will 
not result in any risk of water pollution 
or other environmental damage; and 

(2) Storing acid- or toxic-forming 
materials in a manner that will protect 
surface water and ground water by 
preventing erosion and the formation of 
poiluted runoff and infiltration of 

polluted water. 

(h) Transfer of wells. Before final 
release of bond, exploratory or 
monitoring wells must either be sealed 
in a safe and environmentally sound 
manner in accordance with 30 CFR 
816.13 and 816.15 or, with the prior 
approval of the regulatory authority, be 
transferred to another party for further 
use. The conditions of the transfer shall 
comply with State and local laws, 
regulations, and other requirements. 

(i) Water rights and replacement. Any 
person who conducts surface mining 
activities shall replace the water supp'y 
of an owner of interest in real property 
who obtains all or part of his or her 
supply of water for domestic, 
agricultural, industrial, or other 
legitimate use from an underground or 
surface source, where the water supply 
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has been affected by contamination, 
diminution, or interruption proximately 
resulting from the surface mining 
activities. The water replaced shall be of 
a suitable quality and quantity to meet 
the use requirements of the damaged 
party. Baseline information required in 
§ 780.21 of this chapter shall be used to 
determine the extent of the impact of 
mining upon ground water and surface 
water. 

(j) Discharge of water into an 
underground mine. (1) The discharge of 
water into an underground mine is 
prohibited, unless approved by the 
regulatory authority after a 
demonstration that the discharge 
would— - 

(i) Minimize disturbance to the 
hydrologic balance or otherwise 
eliminate public hazards resulting from 
surface activities; 

(ii) Not result in a violation of 
applicable water-quality standards or 
effluent limitations; 

(iii) Be discharged at a known rate 
and quality which shall meet the 
effluent limitations of the Environmental 
Protection Agency for pH and total 
suspended solids, except that the pH 
and total suspended-solids limitations 
— be nee if oeeend by the 

atory authority; 

(iv) Meet with the approval of the 
Mine Safety and Health Administration. 

(2) Discharges shall be limited to the 
following: 

(i) Water. 

(ii) Coal processing waste. 

(iii) Fly ash from a coal-fired facility. 

(iv) Sludge from an acid-mine- 

treatment facility. 

(v) Flue-gas desulfurization sludge. 

(vi) Inert materials used for stabilizing 
underground mines. 

(vii) Underground mine development 
wastes. 


§§ 817.43, 617.44, 817.50, 817.52, 817.53, 
817.54, and 817.55 [Removed] 

8. Sections 817.43, 817.44, 817.50, 
817.52, 817.53, 817.54, and 817.55 are 
removed. 


PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 


9. Section 817.41 is revised to read as 
follows: 


§ 817.41 Hydrologic-balance protection. 

(a) General. All surface mining-and 
reclamation activities shall be 
conducted to minimize both onsite and 
offsite disturbances of the hydrologic 
balance, to assure the protection of 
water rights, and to support approved 
postmining land uses in accordance with 
the terms and conditions of the 


. protected by handling 


approved permit and the performance 
standards of this part. The regulatory 
authority may require additional 
preventive, remedial, or monitoring 
measures to assure that material 
damage to the hydrologic balance is 
prevented. Mining and reclamation 
practices that minimize water pollution 
and changes in flow shall be used in 
preference to water treatment. 

(b) Ground-water protection. (1) 
Ground-water quality shall be protected 
by handling and managing earth 
materials and runoff in a manner that 
will minimize acidic, toxic, or other 
harmful infiltration to ground-water 
systems and by managing excavations 
and other disturbances to prevent or 
control the discharge of pollutants into 
ground water. 

(2) Ground-water quantity shall be 
and managing 
earth materials and runoff in a manner 
that will restore approximate subsurface 
storage and flow capability of the 
reclaimed area as a whole, excluding 
coal-processing westes and 
underground waste-disposal areas and 
fills, to transmit water to the ground- 
water system so as to restore 
approximate premining onsite and 
offsite water availability, to support 
approved postmining land uses, and to 
minimize disturbance of the hydrologic 
balance. . 

(c) Ground-water monitoring. (1) 
Ground-water monitoring shall be 
conducted according to the ground- 
water monitoring plan approved under 
30 CFR 784.14(i). The regulatory 
authority may require additional 
monitoring where necessary. 

(2) Ground-water monitoring data 
shall be submitted at least every 3 
months to the regulatory authority or 
more frequently as prescribed by the 
regulatory authority. 

(3) Ground-water monitoring shall 
proceed through mining and continue 
during reclamation until bond release or 
until the operator demonstrates, using 
the monitoring data obtained under this 
paragraph, that— 

(i) The operation has minimized 
disturbances of the hydrologic balance 
both onsite and offsite; water 
availability and quality are suitable to 
support approved postmining land uses; 
and the water rights of other users have 
been protected; or 

(ii) Monitoring is no longer necessary 
to achieve the purposes of the 
monitoring plan approved under 30 CFR 
784.14(i). 

(4) Equipment, structures, and other 
devices used to monitor the quality and 
quantity of ground water onsite and 
offsite shall be properly installed, 
maintained, and operated and shall be 
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removed by the operator when no longer 
required. 

(d) Surface-water protection. (1) 
Surface-water quality shall be protected 
by handling earth materials, ground- 
water discharges, and runoff in a 
manner that minimizes the formation of 
acidic or toxic drainage and the 
additional contribution of suspended 
solids to streamflow outside the permit 
area and otherwise prevents water 
pollution. If drainage control, 
restabilization and revegetation of 
disturbed areas, diversion of runoff, 
mulching, and other reclamation and 
remedial practices are not adequate to 
meet the requirements of this section 
and 30 CFR 817.42, the person who 
conducts surface mining activities shall 
operate and maintain the necessary 
water-treatment facilities or water- 
quality control for as long as is 
necessary to meet the requirements of 
this section and 30 CFR 817.42. 

(2) Surface-water quantity and flow 
rates shall be protected by handling and 
managing earth materials and runoff in a 
manner that will maintain the 
approximate premining onsite and 
offsite water availability, support 
approved postmining land uses, and 
minimize disturbance of the hydrologic 
balance. 

(e) Surface-water monitoring. (1) 
Surface-water monitoring shall be 
conducted according to the surface- 
water monitoring plan approved under 
30 CFR 784.14(j). The regulatory 
authority may require additional 
monitoring where necessary. 

(2) The data acquired by the operator 
for meeting the requirements of this 
paragraph and 30 CFR 784.14(j) shall be 
submitted at least every 3 months to the 
regulatory authority or more frequently 
as prescribed by the regulatory 
authority. Monitoring reports shall 
include analytical results from each 
sample taken during the reporting 
period. When the analysis of any 
surface-water sample indicates 
noncompliance with the permit 
conditions or other applicable 
standards, the operator shall promptly 
notify the regulatory authority. The 
reporting requirements of this paragraph 
do not exempt the operator from 
meeting the National Pollutant 
Discharge Elimination System (NPDES) 
reporting requirements. 

(3) Surface-water monitoring shall 
continue during reclamation until bond 
release or until the operator 
demonstrates, using the monitoring data 
obtained under this paragraph, that— 

(i) The operator has minimized 
disturbance to the hydrologic balance 
both onsite and offsite; and 
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(ii) Water availability and quality are 
suitable to support approved postmining 
land uses. 

(4) Equipment, structures, and other 
devices used in conjunction with 
monitoring the quality and quantity of 
surface water onsite and offsite shall be 
properly installed, maintained, and 
operated and shall be removed by the 
operator when no longer required. 

(f) Diversions. With the approval of 
the regulatory authority, any flow from 
mined areas abandoned before May 3, 
1978, and any flow from undisturbed 
areas or reclaimed areas after bond 
release may be diverted from disturbed 
areas by means of temporary or 
permanent diversions. All diversions 
shall be designed to minimize adverse 
onsite and offsite hydrologic impacts 
and assure the safety of the public. 
Diversions shall not be used to divert 
water into underground mines without 
approval of the regulatory authority 
under paragraph (i) of this section. 

(1) Diversion of perennial and 
intermittent streams. (i) Diversion of 
perennial and intermittent streams’. 
within the permit area may be approved 
by the regulatory authority after 
the findings called for in 30 CFR 817.57 if 
the diversion and its appurtenant 
structures are designed to— 

(A) Be stable; 

(B) Provide protection against flooding 
and resultant damage to life and 
property; 

(C) Prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow outside 
the permit area; and 

(D) Comply with all local, State, and 
Federal laws and regulations. 

(ii) The design capacity of channels 
for temporary and permanent diversions 
shall be at least equal to the capacity of 
the unmodified stream channel 
immediately upstream and downstream 
from the diversion. 

(iii) Temporary and permanent 
diversions designed so that the 
combination of channel, bank, and 
flood-plain configuration is adequate to 
pass safely the peak runoff of a 2-year, 
24-hour precipitation event for a 
temporary diversion and a 10-year, 24- 
hour precipitation event for a permanent 
diversion shall be deemed to comply 
with the requirements of paragraph 
(f)(1)(i)(B) of this section. 

(iv) Temporary diversions shall be 
removed when no longer needed to 
achieve the purpose for which they were 
authorized. The land disturbed by the 
removal process shall be restored in 
accordance with 30 CFR 817.24, 817.25, 
817.101-817.106, and 817.111-817.117. 
Before diversions are removed, 


downstream water-treatment facilities 
previously protected by the diversion 
shall be modified or removed as 
necessary, to prevent overtopping or 
failure of the facilities. This requirement 
shall not relieve the operator from 
maintenance of water-treatment 
facilities otherwise required. When a 
permanent diversion is constructed or a 
stream channel is restored after 
temporary diversion, the operator shall 
assure that the permanent diversions or 
stream channel is designed and 
constructed to approximate the 
premining characteristics of the original 
stream channel in order to augment the 
recovery and enhancement of the 
aquatic habitat. 

(v) The regulatory authority may 
specify design criteria for diversions 
which shall be designed, constructed, 
and maintained according to the criteria 
and under the direction of a registered 
professional engineer. 

(2) Diversion of miscellaneous flows. 
(i) Diversion of flows within the permit 
area from undisturbed areas, other than 
perennial and intermittent streams but 
including ground-water discharges and 
ephemeral streams, may be approved by 
the regulatory authority if the diversion 
and its appurtenant structures are 
designed to— 

(A) Be stable; 

(B) Provide protection against flooding 
and resultant damage to life and 
property; 

(C) Prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow outside 
the permit area; and 

(D) Comply with all local, State, and 
Federal laws and ations. 

(ii) The design capacity of channels 
for temporary and permanent diversions 
shall be at least equal to the capacity of 
the unmodified stream channel 
immediately upstream and downstream 
from the diversion. 

(iii) Temporary and permanent 
diversions designed so that the 
combination of channel, bank, and 
flood-plain configuration is adequate to 
pass safely the peak runoff of a 2-year, 
24-hour precipitation event for a 
temporary diversion and a 10-year, 24- 
hour precipitation event for a permanent 
diversion shall be deemed to comply 
with the requirements of paragraph 
(f)(2)(i)(B) of this section. 

(iv) Temporary diversions shall be 
removed when no longer needed to 
achieve the purpose for which they were 
authorized. The land disturbed by the 
removal process shall be restored in 
accordance with 30 CFR 817.24, 817.25, 
817.101-817,.106, and 817.111-817.117. 
Before diversions are removed, 
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downstream water-treatment facilities 
previously protected by the diversion 
shall be modified or removed, as 
necessary, to prevent overtopping or 
failure of the facilities. This requirement 
shall not relieve the operator from 
maintenance of water-treatment 
facilities otherwise required. When a 
permanent diversion is constructed or a 
stream channel is restored after 
temporary diversion, the operator shall 
assure that the permanent diversion or 
stream channel is designed and 
constructed to approximate the 
premining characteristics of the original 
stream channel in order to augment the 
recovery and enhancement of the 
aquatic habitat. 

(v) The regulatory authority may 
specify design criteria for diversions, 
which shall be designed, constructed, 
and maintained according to the criteria 
and under the direction of a registered 
professional engineer. 

(g) Drainage from acid- and toxic- 
forming materials. Drainage from acid- 
and toxic-forming materials and 
underground development waste into 
surface water and ground water shall be 
avoided by— 

(1) Identifying and burying or treating 


. or, when necessary, burying and treating 


materials which may adversely affect 
water quality or be detrimental to 
vegetation if not buried and/or treated. 
Storage of acid- or toxic-forming 
materials shall be limited to the period 
until burial and/or treatment first 
becomes feasible, so long as storage will 
not result in any risk of water pollution 
or other environmental damage; and 

(2) Storing acid- or toxic-forming 


~ materials in a manner that will protect 


surface water and ground water by 
preventing erosion and the formation of 
polluted runoff and infiltration of 
polluted water. 

(h) Transfer of wells. Before final 
release of bond, exploratory or 
monitoring wells must either be sealed 
in a safe and environmentally sound 
manner in accordance with 30 CFR 
817.13 and 817.15 or, with the prior 
approval of the regulatory authority, be 
transferred to another party for further 
use. The conditions of the transfer are to 
comply with State and local laws, 
regulations, and other requirements. 

(i) Discharge of water into an 
underground mine. (1) The discharge of 
water into an underground mine is 
prohibited, unless approved by the 
regulatory authority after a 
demonstration that the discharge would: 

(i) Minimize disturbance to the 
hydrologic-balance or otherwise 
eliminate public hazards resulting from 
surface mining activities; 
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(ii) Not result in a violation of 
applicable water-quality standards or 
effluent limitations; 

(iii) Be discharged at a known rate 
and quality which shall meet the 


effluent limitations of the Environmental 


Protection Agency for pH and total 
suspended solids, except that the pH 
and total suspended solids limitations 
may be exceeded, if approved by the 
regulatory authority; and 
(iv) Meet with the approval of the 
Mine Safety and health Administration. 
(2) Discharges shall be limited to the 
following: 
aoe 
(ii) -process 
(iii) Fly ash Samia facility. 


we-gas dge. 
(vi) Inert materials used for stabilizing 
underground mines. 
(vii) Underground mine development 
wastes. 

i) Discharges of water from 
underground mines. (1) Surface entries 
and accesses to underground workings 
shall be managed to prevent or control 
— discharge of water from the 


mine subject to paragraph ()2) of this. 
allowed by the 


section, may be: 

regulatory authority if it is demonstrated 
that the untreated or treated discharge ’ 
complies with the requirements of this 
part and 30 CFR:817.42. Discharge of 
water from an underground mine may 
be diverted into other underground 
workings. according to paragraph (i) of 
this section. 


(2) Notwithstanding anything to the 
contrary in paragraph (j)(i) of this 
section, for a drift mine first used after 
the implementation of a State or Federal 
lands program and located in acid- 
producing or iron-producing coal seams, 
surface entries and access shall be 
located in such a manner as to prevent 
any gravity discharge from the mine. 
(Pub. L. 95-87, 30°U.S.C. 1201 et seg;)} 

{FR Doc. &2~17010 Filed 6-24-82; 845 am] 
BILLING CODE 4310-05-M 


20 CFR Parts 701, 780, 784, 616, and 


summary: The Office of Surface Mining 


(OSM) is proposing permit:and 


performance standards for remining 
previously mined areas and for 
reprocessing coal mine waste. The 
widespread prevalance of remining and 
reprocessing has demonstrated a need 
for specific rules which take into 
account the special conditions particular 
to these types of operations. These 
proposed rules would provide a 
practical approach to the reclamation of 
previously mined areas and would 
provide for maximum coal recovery and 
increased environmental protection, 
while reducing potential use of the 
Abandoned Mine Reclamation Fund. 
DATES: 

Written comments: Accepted until 
further natice. 

Public hearings: Held on request only, 
on a 4, 1982, at 9:00:a.m. 

Public meetings: Scheduled on. request 
only. See Supplementary Information for 
more detail. 

ADDRESSES: 

Written comments: Hand-deliver to 
the Office of Surface Mining, U.S. 
Department of the Interior, 
Administrative Record (TSR 14.07), 
Room 5315, 1100 L Street, NW., 
Washington, D.C.; or mai?'ta the Office 
of Surface Mining, U.S. Department of 


* the Interior, Administrative Record (TSR 


14.07), Room. 5315L, 1951 Constitution 
Avenue, NW., Washington, DC 20240. 


Department of the Interior Auditorium, 
18th and C Streets, NW.; Pittsburgh, 
Pa.—William S. Moorehead Federal 
Building, Room 2212, 1000 Liberty 
Avenue; and Denver,,Colo.—Braooks 
Towers, 2d Floor Conference Room, 1028 
15th Street. 

Public meetings: OSM offices in 
Washington, D.C.; Charleston, W. Va.; 
Knoxville, Tenn.; Indianapolis, Ind.; and 
Denver, Colo. 

FOR FURTHER INFORMATION CONTACT: 


Public hearings and information: 
Raymond E. Aufmuth, Division of 
Engineering Analysis, Office of Surface 
Mining, U.S. Department of the Interior, 
1951 Constitution Avenue, NW., 
Washington, DC. 20240; 202-343-5245. 

Public meetings: Jose del Rio, 202- 
343-4022. 

SUPPLEMENTARY INFORMATION: . 

I. Public Procedures. 


Il. Background. 
Ill. Discussion of Proposed Rules. 
IV. Procedural: Matters. 


FE. Public Commenting Procedures 
Written Commenis 


Written comments should be specific, 


pertain only to the issues proposed in 
this rulemaking; and include 
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explanations in support of the 
commenter’s recommendations. 
Commenters are requested to submit 
five copies of their comments (see 
“Addresses”). Comments received at 
locations other than. Washington, D.C., 
will not necessarily be considered or be 
included in the Administrative Record 
for the final rulemaking. The comment 
period will remain oper until the close 
of the comment period on the draft 
environmental impact statement that 
wilf consider this proposed rule. 


Publie Hearings 


Persons wishing to comment at the 
public hearings should contact the 
person listed under “For Further 
Information Contact” by the: close of 
business. three working days before the 
date of the hearing, If no one requests to 
comment at a public hearing at a 
particular location by that date, the 
hearing will not be held. If only one 
, Person requests to comment, a public 
* meeting, rather than a public hearing, 
may be held and the results. of the 
meeting included in the Administrative 
Record. 

Filing of a written statement at the 
time of the hearing is. requested and will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to. prepare appropriate 
questions. 

Public hearings will continue on the 
specified date until all persons 
scheduled to comment oe been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so: will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to. comment, and 
persons present in the audience who 
wish to comment, have been heard. 
Public Meetings 

Persons wishing to meet with OSM 
representatives to.discuss: these: 
proposed rules: may request a meeting at 
any of the OSM offices listed in 
“Addresses” by contacting the person 
under “For Further Information 
Contact.” 

All such meetings are oper ta the 
public and, if possible, notices of 
meetings will be posted in advance in 
the Administrative Record room (1100 L 
Street), A writtem summary of each 
public meeting will be made a part of 
the Administrative Record. 


Il. Background 


Expansion of surface coal mining 
operations inte previously mined areas 
has increased dramatically in recent 
years. This is attributable to several 
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factors: (1) The advancing technology of 
overburden removal has allowed cost- 
effective operations in areas where 
previous mining was limited by lower 
overburden-to-coal ratios; (2) the price 
of coal has made remining costs 
effective in areas with higher 
overburden ratios; (3) the availability of 
virgin coal seams (or thicker seams) for 
development is dwindling, thus 
renewing interest in previously mined 
areas. 

Remining is most common in the steep 
slope areas of Appalachia, where 
removal of mountaintop remnants, auger 
mining, and second cuts on single and 
multiple seams are typical mining 
methods. In area mining there is also 
remining, although less frequently, 
where recovery of lower coal seams 
may require excavation through spoil 
ridges from previous operations. 
Reprocessing (or secondary recovery) 
occurs in coal refuse areas by 
reprocessing coal refuse deposits 
created by less efficient coal 
preparation methods. Some of these 
deposits contain as much as 60 percent 
recoverable coal. 

All of these methods redisturb areas 
on which varying degrees of reclamation 
had been performed. In many instances, 
before remining, the sites contribute to 
environmental, health, or safety 
problems through erosion, 
sedimentation, spoil instability, 
hazardous embankments and 
impoundments, leaching of toxic and 
acid materials, and water pollution. 
Remining of the areas will almost 
always result in an improvement of 
environmental conditions and could 
potentially eliminate or offset the use of 
the Abandoned Mine Land Reclamation 
Fund established under Title IV of the 
Surface Mining Control and Reclamation 
Act of 1977, 30 U.S.C. 1201 et seg. (the 
Act). This fact can be significant when 
illustrated by comparative estimates 
that indicate costs of $53.1 billion are 
required to abate nationwide 
abandoned mine land (AML) problems, 
while only $4.0 billion in collections will 
be generated over the 15-year life of the 
program (OSM, 1980; complete citations 
to references are provided at end of 
preamble). Remining, if accomplished in 
accordance with the standards of Title 
V of the Act, would serve to extend the 
useful application of limited AML funds 
while accomplishing an improvement of 
environmental conditions. 

OSM is currently exploring the use of 
various types of incentives to encourage 
remining. In some areas, State AML 
funds are used to reclaim abandoned 
minesites adjacent to active permits. 
Other suggestions have been made to 


reduce the bond or to eliminate or lower 
the Title IV collections on remining 
permits. A number of possibilities exist; 
however, many of the alternatives 
conflict with the Act or other statutes 
and regulations. Until these issues are 
resolved, the rules that OSM 
promulgates must conform with the Act 
and other Federal statutes. 


A. Extent of Remining 


The extent of remining and 
reprocessing is unknown, since many 
State oy authorities do not keep 
records for operations separate 
from records for other mining 
operations. However, available data 
indicate that on a national level, 
remining activities have become quite 
prevalent. 

For example, current statistics on 
minable reserves and coal production 
rates in Virginia indicate that during the 
remaining 10- to 20-year life of Virginia's 
coal reserves, surface mining will occur 
primarily in previously mined areas 
(Commonwealth of Virginia, 1981). In 
the past, 71,000 acres in Virginia have 
been disturbed by surface mining 
activities that have left 2,765 miles of 
orphaned highwalls. 

In West Virginia, where surface 
mining makes up less than 30% of coal 
production, there were an estimated 
248,078 acres of land disturbed prior to 
the State’s 1971 highwall elimination 
law (Schmidt and Stoneman, 1972). 
Since 1975, when records on remining 
begin, there have been 257 miles of 
highwall remined, or an estimated 10,000 
acres (West Virginia Department of 
Natural Resources, oral communication, 
1981). 

In testimony before the House of 
Representatives Sub-Committee on 
Energy and the Environmental, 
Pennsylvania Governor Milton Shapp 
stated that in Pennsylvania 3,000 acres 
are restored annually by remining (U.S. 
Congress, 1977a, p. 63, 871). OSM 
recognizes that these statistics represent 
only a limited amount of data, and 
welcomes comments and any further 
information on remining that can be 
supplied by other State regulatory 
agencies. 


B. Remining Problems 


Remining operations face a range of 
problems, some of which are 
comparable to virgin mining operations 
and some of which are unique to 
remining. Specific types of re: 
situations are outlines below, toge 
with a description of certain problems 
that are unique to remining. 

1. Mountaintop remnants. This 
method of mining is similar to 
mountaintop removal. A large or small 
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mountaintop remnant is excavated to 
allow coal removal. Under Section 
ne Sea eee 

id then be redistributed over the 
calbienienmaamnniaenthe 


taken large cuts, there may be 
insufficient overburden available to 
achieve AOC. (A more complete 
discussion of the AOC restoration 
requirement is included later in the 
preamble.) Another problem relates to 
ensuring that all spoil is placed on the 
solid portion of the bench and is not 
loaded on top of unstable spoil that was 
placed on the outslope during previous 
operations. A further problem is that 
surface drainage was not controlled in 
the previous operation so that surface 
runoff in the operation cannot 
be introduced into spoil on the outslope 
because such drainage would cause 
erosion, instability, or both. 

2. Second cuts. Potential problems in 
second-cut contour mines (single or 
multiple seams) are identical to those 
outlined for mountaintop remnants with 
regard to spoil on the outslope. In 
addition, there are some situations 
where remining will not generate the 
volume of spoil necessary to achieve 
highwall elimination, much less achieve 
AOC. 


3. Auger mining. The surface impacts 
of auger mining el those of 
underground mining. In the auger mining 
of preexisting highwalls, the vibration of 
a weathered highwall and the forces of 
nature and gravity ensure immediate or 
eventual highwall collapse, retrogressive 
block-type failure, and subsidence. 

The counterbalancing measure of 
backfilling a highwall is not readily 
feasible in a remining augering situation, 
but it is nevertheless necessary in order 
to minimize environmental damage after 
remining. The obvious problem is 
obtaining backfill materials, since auger 
operations may occur on previously 
mined areas which may have 
insufficient available spoil for 
backfilling and grading the auger holes 
and highwall. 

4. Reprocessing. The excavation of 
existing coal waste deposits, besides 
raising the same concerns as disposal of 
coal waste after initial processing, 
presents mainly logistical problems. In 
general, these deposits were previously 
dumped in the easiest manner possible, 
at the site closest to the mine or loading 
or ooal-preparation facility. Refuse piles 
are noted for highly 
contaminated seepage, due to the 
concentrations of pyrite, trace elements, 
organics, and heavy metals in the waste. 





This practice resulted in many waste 


piles located in, or immediately adjacent 


improve or eliminate future di 
5. Water quality. Another general 


financially unable to cope with long- 
term treatment and/or unreleased 
bonds. 


6. Revegetation. Another difficult 
standard which detracts from the 
feasibility of remining and reprocessing 
is the revegetation requirements. An 
adequate quantity of topsoil or 
alternative material is needed in areas 
where some or much of the topsoil has 
been destroyed by previous mining. A 
topsoil substitute which is suitable 
enough to achieve revegetation 
standards may not be available. OSM_ 
has recently proposed changes to its 
revegetation performance standards in 
30 CFR 816.111-816.117 and 817.111- 
817.117. See 47 FR 12596 (March 23, 
1982). 

The problems related to remining and 
reprocessing are not directly addressed 
by the Act and OSM rules, the 
requirements of which are more suited 
to first-time 


operations. Remining 
usually affects lands which already are 


degraded below acceptable 
environmental-protection standards. 
Thus, regulatory provisions designed to 
restore the mine site to conditions 
existing before any mining of 
discourage remining. Two regulatory 
standards that present difficulty in 
remining situations are the AOC 
restoration and the 
highwall-elimination requirement. This 
proposed rulemaking attempts to deal 
with the latter two requirements in 
remining situations. 

C. Legal Standards 


1. The Act. The relevant requirements 
are set forth in two places in the Act, 
section 515(b)(3) and section 515(d){2). 


Section 525fb)(3) provides that all 
surface coal mining and reclamation 
operations shall be required to. 

backfill, compact (where advisable to insure 
stability or to- ee leaching of toxic 
materials}, and‘ regrade in order to restore the 
approximate ariginal conteur of the land with 
all kighwails, spoil piles,, and depressions 
eliminated (emphasis added), 

In addition, section. 515(d)(2) establishes 
special performance standards for steep 
slope surface coal mining: 


Complete backfilling with spoil material shall 
be required to cover completely the highwall 
and return the site to the appropriate (sic) 
original contour, which material will 
maintain stability following mining and 
reclamation (emphasis. added). 
Approximate original contour is defined 
in section 701(2) of the Act (and 30 CFR 
701.5) as 


that surface configuration achieved by 
backfilling and. grading of the-mined. area so 
that the reclaimed.area, including any 
terracing or access roads, closely resembles 
the general surface configuration of the land 
prior to mining and blends into and 
complements the drainage pattern of the 
surrounding terrain, with ail highwalls and 
spoil piles eliminated (emphasis added). 


The decision of Congress to require 
AOC restoration and highwall 
elimination was based on the 
understanding that 

[iJn virtually all cases. of contour mountain 
mining, sufficient spoil by volume:is created 
to return the mine site to appreximate 
original contour * * * The swell property of 
the materials removed (overburden) assures 
this condition with present stripping ratios. 
(U.S. Congress, 1977b, pp. 96-97.) 

This premise is not substantiated in 
every instance, a fact that Congress also 
recognized. 

For example, the first proviso in section 
515(b)(3) of the Act addresses “thin 
overburden” conditions in which the 
overburden-to-coal ratio would prevent 
return of mined land to AOC. The 
section provides an exception to the 
AOC restoration requirement that states 


[t]hat in. surface coal mining which is carried 
out at the same location over a substantial 
period of time where the operation transects 
the coal deposit, and the thickness of the coal 
deposits relative to the volume of the 
overburden is large and where-the operator 
demonstrates that the overburden and other 
spoil and waste materials at a particular 
point in the permit area or otherwise 
available from. the entire permit area is 
insufficient, giving due consideration to 
volumetric expansion, to restore the 
approximate original contour, the operator, at 
a minimum, shall backfill, grade, and 
compact (where advisable) using all 
available overburden and other spoil and 
waste materials to attain the lowest 
practicable grade but not more than the angle 
of repose, to provide adequate drainage and 
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ta cover all acid-forming. and. other toxic. 
materials, in. order to achieve an ecologically 
sound land use compatible with the 
surrounding region * * * 
Other examples. include section 515(c) 
of the Act, which does-not require: a 
return-to AOC for removal 
operations, and' section 515{e): of the Act, 


r which allows variances: from the AOC 


restoration requirement in certain 
situations. Neither of these sections 
allows the retention of highwalls. 


2. Existing Rules. The existing 
permanent program rules implementing 
sections 515{b)(3). and (d)(2) of the Act 
are set forth at 30 CFR 816:102(a) and 
826.12(b). These rules require the 
restoration to AOC and elimination of 
all highwalls and apply to both 
disturbed and redisturbed areas. With 
regard to mined areas, 


grading requirements “where the surface 
mining activities are reaffecting 
previously mined lands that have not 
been restored to the standards of this 
part [the- permanent regulatory program] 
and sufficient spoil is not available.” 
The section goes on to require, in 

§ 816.102(a)(2), that the person who 
conducts: mining activities must, 
at a minimum, “Backfill and grade to the 
most moderate slope possible, to 
eliminate the highwall which does not 
exceed either the angle of repose or such 
lesser slope as is necessary to achieve a 
minimum static safety factor of 1.3. In all 
cases the highwall has to be 
eliminated.” 

The rationale for this provision was 
included ir the preamble to the 
permanent program rules published on 
March.13, 1979, which states: 


In order to_promote the reclamation of 
previously mined areas which have been 
inadequately reclaimed and where much of 
the previous spoil and waste had been 
deposited so. as to leave insufficent material 
for grading to approximate original contour, 
the regulations give discretion to the 
regulatory authority to modify requirements 
of § 816.101(b). These regulations are 
intended to encourage an improvement in 
land quality and perhaps water quality, 
through current mining and reclamation of 
lands poorly reclaimed. by previous mining in 
accordance with one of the purposes. of the 
Act (section 102(h)). Some previously mined 
areas lack sufficient available spoil or topsoil 
to achieve postmining conditions which meet 
all the land configuration and revegetative 
requirements. Reclamation activities for such 
operations are required to meet the minimum 
standards for backfilling and grading, 
including retention of overburden and spoil 
material on the bench and grading to 
completely eliminate the highwail and 
maintain a stable slope. 
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(emphasis added) (44 FR 15227-15228, 
March 13, 1979). 

OSM recently adopted another rule 
pertaining to previously mined areas, 

§ 816.75. The rule adopted on April 29, 
1982 (47 FR 16553-18555), encourages, 
but does not require, the use of excess 
spoil for the purpose of backfilling 
preexisting benches. The rule requires 
that (1) all spoil must be placed on the 
solid portion of the bench, (2) the bench 
must be backfilled and gfaded to 
achieve the most moderate slope 
possible which does not exceed the 
angle of repose, (3) the spoil must have a 
long-term static safety factor of 1.3, and 
(4) the existing highwall does not have 
to be completely eliminated. With the 
adoption of the above rule, OSM 
removed § 826.16, which allowed for 
similar activities but only in steep slope 
mining. New rule § 816.75 is not as 
limited. 

Directly related to today’s proposal is 
the rule proposed on January 7, 1982 {47 
FR 928), that would allow an exception 
from the requirement for the complete 
elimination of highwalls for steep slope 
second-cut mining in previously mined 
areas. Although OSM intends in the 
near future to issue a separate final rule 
on its January 7, 1982, praeest =. 
proposal is being reproposed in 
rule ates ae tcat ain te eenatiind 
in context with the other remining rules 
proposed herein and that it may be 
considered in an environmental impact 
statement that OSM is preparing on 
many of its rule changes. 

However, today’s proposal is not 
limited to mining on steep slopes. The 
legal justification for the January 7, 1982, 
rule is clearly also applicable te this 
proposal and states as follows: 


It is plain from the legislative history, 
however, that Congress did not consider the 
application of highwall elimination 
requirements to previously mined areas 
where operators must excavate borrow pits 
to comply. As Congress noted: It should be 
emphasized * * * that a reasonable 
interpretation of H.R. 2 cannot justify the 
assertion that the bill requires * * * the 
useless act of digging a new pit to obtain fill 
material to acheive topography.” [U.S. 
Congress, 1977(b), at pp. 96-97]. 

“OSM is concerned that application of the 
regulation does require the ‘useless act of 
digging a new pit to obtain fill material.’ The 
economics of coal recovery today differ from 
those that existed during the period of 
congressional consideration of legislation 
which culminated in the enactment of [the 
Act]. As a result, the Nation's recoverable 
reserve base has expanded to include many 
previously mined areas. However, extending 
[the Act] to such existing unnatural 
conditions exposes latent difficulties in its 
application. OSM believes it has an 
obligation to assist the states in resolving 


such conflicts and to develop rules consistent 
with the intentions of 


areas left without adequate reclamation’, 
section 102(h); (2) ‘assure that surface coal 
are so conducted as to 
protect the environment’, ee (3) 
‘assure that the coal supply essential to 
MAEnEneeene 
economic and social well-being is provided 
and strike a balance between protection of 
the environment and agricultural productivity 
and the nation’s need for coal as an essential 
source of energy’, section 102(f); (4) ‘assist the 
States in developing and implementing a 
program to achieve the purposes of [the Act]’, 
en 
‘cover compl the highwall and return the 
site to the approximate original contour, with 
material which will maintain stability 


apply to natural premining conditions). Given 
the legislative history of the provision, 
Congress’ concern that the backfilled 


pro 
rule herein to be a reasonable construction of 
the Act's provisions.” (47 FR 929, January 7, 
1982) 

3. Appeals Board Cases. OSM also 
intends to modify its rules to conform to 
two decisions of the Interior Board of 
Surface Mining Appeals (the Board). In 
these two cases, the Board held that in 
order for OSM to require an operator to 
eliminate all or part of a preexisting 
highwall, the operator's activities must 
in some way have had an adverse 
physical impact on that portion of the 
highwall. Cedar Coal Co. v. OSM, 1 
IBSMA 145, (April 20, 1979) and Miami 
Springs Properties v. OSM, 2 IBSMA 399 
(December 23, 1980) (U.S. Office of 
Hearings and Appeals, 1979, 1980). 

OSM informally circulated drafts of 
these proposed rules prior to this 
publication, and all comments received 
regarding the draft will be considered 
during the course of the final 
rulemaking. 


Ill. Discussion of Proposed Rules 


OSM is proposing new Tules to 
regulate the various types of remining 
and reprocessing operations that may be 
conducted under the Act. The proposed 
rules would cover the permit-application 
requirements for surface and 
underground mining and the 
environmental performance standards 
for both types of mining. 
would supplement the existing rules for 
new mining operations and would add 
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additional rules that are applicable only 
to remining and reprocessing operations. 
Part 701—Permanent Regulatory 
Program 


§ 701.5 Definitions. 

Definitions of the terms “adverse 
physical impact,” “highwall remnant,” 
“previously mined area,” “remining,” 
and “reprocessing” are being proposed 
for use for the other rules herein. 

Adverse physical impact. This term 
would mean, with respect to a highwall, 
actions that cause or can reasonably be 
expected to cause, sloughing of material, 
subsidence, instability, or an increase in 
wind or water erosion of the highwall. 
Examples follow: An adverse physical 
impact may result when an operator 
removes spoil or coal below a 

preexisting highwall and, by doing so, 
alters the structural integrity of the 
highwall. Also, a highwall remaining 
ftom a remining operation may be 
unstable, so that it slides. Auger mining 
or driving an underground mine 
entrance into a highwall will affect-the 
structural integrity of the highwall, 
which may result in subsidence or 
collapse of the highwall. 

Highwall remnant. This term would 
mean an cut slope designed 
to be incorporated into the final grade of 

reclaimed i 


portion 
could not be backfilled due to 
insufficient spoil. The highwall remnant 
may be shaved and blended into natural 
ground above the excavation, or may be 
stair-stepped, laid back, or otherwise 
mechanically reduced in a manner so as 
to safely convey upslope runoff and 
minimize sloughing, spalling, and 
erosion. 

Previously mined area. The term 
would mean any lands from which coal 
was extracted or which were affected 
by an earlier surface coal mining 
operation. The land included in the term 
may or may not have been reclaimed to 
the requirements of the permanent 

program performance standards. A site 
that has not been fully reclaimed would 
be characterized by preexisting 
highwalls and spoil on the outslope. 
OSM solicits comments on whether 

permitted operations which did not 

meet the applicable performance 
standards should be included within this 
definition of previously mined areas. 

Remining. This term would mean 
conducting surface coal mining and 
reclamation operations which affect 
previously mined areas. Remining would 
include, but not be limited to, auger 
mining of preexisting highwalls, second 
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or successive contour or area single or 
multiple seam cuts, mountaintop- 
remnant removal, underground-entry 
development on preexisting benches, or 
the surface effects of reopening 
underground mines for the purpose of 
coal extraction on any previously mined 
area. 

Reprocessing. This term would mean 
the processing of coal mine waste to 
remove marketable coal. Coal mine 
waste includes coal processing waste 
and underground development waste 
that has been deposited in coal refuse 
piles, slurry ponds, dams; an 
embankments. These refuse piles and 
embankments may contain coal that is 
now economical to recover by 
processing the waste material. 


Part 780—Surface Mining Permit 
Applications—Minimum Requirements 
for Reclamation and Operation Plan 

§ 780.34 Remining and reprocessing. 

A new § 780.34 would be added that 
would set forth the permit-application 
requirements for the various types of 
remining and reprocessing operations. 
The proposed rules would apply to the 
various types of remining, such as 
second cut, additional seams in area 
and bench mining, auger mining of 
preexisting highwalls and reprocessing 
of refuse piles, slurry ponds, dams, and 
embankments. Section 780.34 would 
apply to any permit application for any 
type of coal remining operation on a 
previously mined area as that term 
would be defined in proposed § 701.5. 
The proposed section would also apply 
to all reprocessing operations as that 
term is defined in proposed § 701.5. 

The operator would be required to 
furnish this information to the regulatory 
authority for approval of the mining 
permit. The provisions in § 780.34 
supplement the existing permit- 
application requirements in Part 780 and 
cover the additional provisions for a 
remining or reprocessing operation. 

The individual requirements of this 
section are keyed to two objectives: (1) 
Require the permit applicant to properly 
plan a remining or reprocessing 
operation in light of the particular 
problems and conditions relative to the 
type of remining or reprocessing method, 
and (2) give the regulatory authority 
sufficient data to evaluate impacts of 
the operation, appropriateness of 
reclamation methods, and compliance 
with the Act and rules. The proposed 
permit rules for 
are general enough to 


or 
provide the 
regulatory authority flexibility if it elects 
to elaborate or expand upon the 
requirements to ensure that they 
encompass individual problems which 


have been encountered under the 
varying conditions within its 
jurisdiction.- 

Proposed § 780.34 would separate the 
permit-application requirements into 
four paragraphs: (a) General 
requirements, (b) remining, (c) auger 
mining, and (d) reprocessing. The 
paragraph on general requirements 
would include the items common to. the 
three general categories: remining, auger 
mining, and reprocessing. The paragraph 
on remining would cover all of those 
situations where additional overburden 
would be moved to mine the coal. The 
next paragraph would cover traditional 
auger mining plus the newer 
technologies for coal recovery in 
previously mined areas. The 
reprocessing requirements would 
include situations where it is 
economically feasible to recover the 
coal from coal waste. These include 
such items as refuse piles, gob piles, 
slurry ponds, and waste embankments. 

Proposed § 780.34{a) would include 
application requirements for all 
remining or reprocessing operations and 
would include the information to meet 
the performance standards of a 
§ 816.109, “Backfilling and 
Remining and reprocessing.” o Under 
proposed § 780.34(a)(1), each application 
would contain detailed descriptions, 
including appropriate maps, cross 
sections, and drawings, depicting the 
proposed remining or reprocessing 
operation for review by the regulatory 
authority. These descriptions and 
drawings are needed by the regulatory 
authority to judge the effect the remining 
or reprocessing operation would have on 
the land area. 

Proposed § 780.34(a)(2) would require 
the applicant to identify and show the 
extent of preexisting highwalls and spoil 
on the outslope. This information would 
allow the regulatory authority to 
determine how much spoil is 
“reasonably available” within the 
meaning of proposed § 816.109(a)(3) and 
whether to approve a plan for less than 
complete highwall elimination. Also, the 
applicant would identify and show the 
location of surface- or ground-water 
discharges that fail to meet applicable 
Federal, State, or local water-quality 
standards and that are adjacent to, or 
may be impacted by, the proposed 
operation. These locations are needed 
by the regulatory authority to judge the 
effects of the proposed operation. 

In some situations, spoil and coal 
mine waste from previous operations 
may need to be moved before beginning 
the remining operation. According to 
proposed § 780.34(a)(3), the operator 
would show the new location for this 
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material on the plans submitted to the 
regulatory authority. 

According to proposed § 780.34{a)(4), 
an analysis of the remining or 
reprocessing operation would be made 
to show any effects caused or 
contributed to by the proposed remining 
or reprocessing operation. If adverse 
impacts cannot be prevented, the 
operator would describe the mitigating 
measures and the design specifications 
for implementation. This information 
would be used to determine compliance 
with proposed § 816.109 (a)(6) and (a)(7). 

Proposed § 780.34(b) would include all 
of the permit requirements that apply to 
the remining of coal in its original 
location. All of these operations would 
be in previously mined areas that are 
now economical to remine. It would 
include such operations as second cut 
remining in steep and nonsteep slope 
areas, multiple-seam remining, and other 
operations that must move overburden 
to reach the coal. The permit application 
maps and plans would detail the effect 
the operation would have on any new 
and preexisting highwall and the 
proposed postmining land-surface 
contour. 

The plans and drawings submitted by 
the applicant in accordance with 
proposed § 780.34(b)(1) would delineate 
the lateral and vertical extent of the 
highwalls to be formed by remining. The 
highwalls shown on the plans and 
drawings would be those remaining 
after completing the backfilling and 
grading operation and would be 
stabilized by the operator. This 
information would be used by the 
regulatory authority in determining 
whether the highwall had been 
eliminated to the maximum extent 
practical as would be required under 
proposed § 816.109(a). In addition, the 
information would be used in 
determining if proposed § 816.109(a)(3) 
would be met. 

According to proposed § 780.34(b)(2), 
the applicant would show the volume of 
spoil available for backfilling the 
highwall compared to the volume of 
spoil necessary to eliminate the highwall . 
and that necessary to achieve the 
approximate original contour. The spoil 
available for backfilling and grading 
would be from the current mining 
operation as well as spoil that is 
reasonably available from previous 
mining operations. These calculations 
are needed to provide the regulatory 
authority with information on the 
relationship between available and 
needed spoil and to determine if 
eee § 816.109(a)(3) would be met 

y the proposed operation. 
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Proposed § 780.34{b)(3) would require 
that the application include all plans, 


drawings, designs, and cshcifinntions for 
long-term stability of the highwall 


highwail, back sloping and any other 
proposals to stabilize a newly formed or 
preexi highwall to prevent danger 
to public health and safety would be 
shown. This permit application 
requirement would provide the 
regulatory authority with the 
information necessary to make a finding 
that the operation would comply with 
the proposed standard for highwall 
stability, § 816.109(a)(5). 

The methods for protecting the 
highwall from runoff would be shown on 
the plans and drawings in accordance 


protecting the highwall would also be 
shown, including the dimensions and 
slopes of the channels. This would 
provide the information needed to 
determine compliance with proposed 
§ 816.109{c). 

Proposed § 780.34(b)(5) would require 
the eo to show the proposed 
postmining surface contour whether 
there is or is not sufficient spoil to 
achieve the approximate original 
contour. The regulatory authority will 
use this information to determine the 
impact of the new surface contour when 
determining whether or not to approve a 
final contour that does not achieve AOC 
and to issue a permit for the operation. 
In addition, proposed § 780.34{b)(6) 
would require the applicant to show that 
all reasonably available spoil would be 
used in the backfilling and gra 
operation. This information be 
used to determine ieee with the 
general backfilling and —_ 
standards made applicable by proposed 
§ 816.109{a)(1) and the special remining 
standard of proposed § 816.109(a)(3). 

Proposed § 780.34(b)(7) would require 
a description of the impact of the 
-proposed remining operation on any 
preexisting highwall where remining of 
a lower coal seam intersects the 
preexisting highwall. This information 
would be used along with that from 
eee § Se to determine 

th proposed 


5 e%6 ‘e009 en that highwalls 


Oe eomenkesmnaial the 
applicant would be required to show the 
proposed reclamation plan for areas on 

the outslope where spoil would be 
moved to provide additional fill for 
covering the highwall in the remining 
areas. This information is needed so the 
regulatory authority can assure 
preexisting spoil on the outslope is not 


made unstable by operations to pull it 
up onto the bench. Instability of such 
spoil can be a significant hazard to the 
public and the environment, so any 
operations to move it must be planned 
carefully. 

The penmit application process for 
remining by auger mining would be in 
§ 780.34{c}. The operator would show 
according to § 780.34{c)(1) the 
description of the augering methods, the 
methods and types of materials to seal 
& auger holes, the limit and extent of 

auger operation, and the provisions 
to po stance into the enka to 
assure future access to any remaining 
coal reserves. 

Proposed § 780.34(c)(Z) would require 
additional information where the 
impacts of augering would be 
detrimental to the stability of the 
preexisting highwall or the area upslope 
from the highwall. If stability would be 
decreased, under paragraph (c)(2)[i) the 
operator would be required to show the 
mitigating measures to assure the long- 
term stability of the remaining highwall. 
Under paragraph (c){2)f{ii) the operator 
would be required to show measures to 
counter the effects of subsidence where 
it will be detrimental to structures or 
facilities both during and after auger 
mining. Under paragraph (c)(2){iii), a 
reclamation plan would be required to 
show plans for reclaiming areas where 
material is to be removed to backfill 

auger-mined preexisting highwalls to 
achieve stability. These may be ngage 
containing preexisting spoil or, in 
certain cases, where material was 
obtained from berrow areas. (For 
additional discussion see 
§ 816.109{g)(2).) 

Proposed § 780.34{d) would include all 
types of reprocessing operations 
affecting areas where the coal is not in 
its original location. Each of these 
operations is unique and the operation 
and reclamation plan must be site 
specific for each location and proposed 
reprocessing method. Proposed 
§ 780.34(d)(1) would require a permit 
applicant to show the plans and 
methods for removal of embankments, 
dams, waste piles or other sites to be 
used in reprocessing. Section 
780.34({d)(2)(i) would require a 
description of how the methods of the 
operation will minimize further 
disturbance to the hydrologic balance. 
The applicant would show according to 
paragraph (d)(2){ii) the measures that 
will be used to protect the public health 
and safety when the operation will 
extract coal from ponds, piles or 
embankments. Section § 780.34{d)}(2){iii) 
would include the measures to be taken 
to achieve reclamation of the area. 
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Part 784—Underground Mining Permit 
Applications—Minimum Requirements 
for Reclamation and Operation Plan 


§ 784.34 Remining 

A new § 784.34 would be added that 
would set forth the permit-application 
requirements for the surface effects of 
underground mining when remining 
previously mined areas. The proposed 
pulns wre nn 


permit application for any type of 
underground mining activity on a 
i mined area as that term 


arene maaan, 
other than the requirements of 
delineating the extent of highwalls in 
proposed § 780.34{(b){1) and pertaining to 
effects of remining lower coal seams in 
proposed § 780.34{b)}{7). This latter 
requirement would not be necessary 
because such operations would not 
occur in underground mining. 
Furthermere, proposed § 784.34 would 
not contain specific paragraphs for 
auger mining or reprocessing operations 
ae eeaee re 
because underground mining also does 
not involve these operatiens. For a 
discussion of the permit-application 
requirements for the surface effects of 


underground mining, see the earlier 
Sumnianaiaaaaanet 


Part 816—Permanent Program 
Performance Standards—Surface Coal 
Mining Activities 
§ 816.109 Backfilling and grading: 
Remining and reprocessing 
Proposed § 816.109 describes the 
performance standards which would 
allow variance from AOC and highwall 
elimination in those remining situations 
where insufficient backfill material is 
available due to previous operations 
which did not meet the 
standards of the Act. These performance 
standards would also deal with 
potential environmental problems 
resulting from specific types of remining 
activities and methods that would 
assure compliance with the Act. 
Generally, the rules require certain 
reclamation standards to be 
implemented even when variances are 


access, erosion, safety, and esthethics 
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have been attributed to highwalls 
resulting from surface mining operations 
(Grim and Hill, 1974, pp. 157-158; Giles, 
1980, p. 80; U.S. Congress, 1977). 
Foremost among the problems, and a co- 
contributer to the other problems, is 
stability of the rock cut which makes up 
the highwall. Incomplete backfilling of a 
highwall results in the potential for 
sloughing, rockfalls, erosion, and 
retrogressive failure of the rock cut 
which would otherwise be minimized 
when backfilling acts as a buttress. 
Problems of highwall instability may be 
taken into account in mining operations 
through planning and design. Various 
methodologies of abatement of problems 
associated with rock cuts are commenly 
used where exposed rock highwalls 
must be left. In order to combat these 
problems, the proposed rules would 
require that a permittee who qualifies to 
utilize partial highwall elimination in 
remining must demonstrate, through 
standard geotechnical analysis, that 
stability of the highwall is 
assured. Proposed § 816.109(a)(5). This 
requirement has also been upheld in 
recent administrative proceedings 
dealing with highwalls that are 
adversely affected by remining (1 
IBSMA 145, and 2 IBSMA 399, U.S. 
Office of Hearings and Appeals, 1979, 
1980). These same administrative 
decisions held that an operator was 
responsible for backfilling only that part 
of the highwall adversely affected by 
the new mining operation. With the 
proposal of these rules, OSM recognizes 
that an operator may not have sufficient 
spoil to completely eliminate the new 
highwall created as a result of remining. 
Proposed § 816.109(a) would govern 
remining operations in previously mined 
areas that were not reclaimed to the 
standards of the OSM rules. In these 
situations, the operator would be 
required to demonstrate in writing to the 
regulatory authority that the volume of 
all reasonably available spoil is 
insufficient to completely backfill the 
highwall and achieve the approximate 
original contour that existed before 
mining. The remaining highwall must be 
eliminated to the maximum extent 
practical in accordance with the 
following criteria. : 
The ba and grading would be 
required to be conducted in accordance 
with the requirements of existing 
§§ 816.101-816.103 for reclaiming mined- 
out areas (proposed § 816.109(a)(1)). 
There is no difference in backfilling a 
newly mined area and a remined area 
except for allowing some portion of the 
highwall to remain. In the latter 
situation the regulatory authority would 
require the operator to strive to 


eliminate the highwall to the maximum 
extent practical. Revised backfilling and 
grading rules have been proposed in a 
separate rulemaking and the above 
references to that section will be 
changed at a later date. 

According to proposed § 816.109(a)(2), 
the person who conducts a surface coal 
mining and reclamation operation would 
demonstrate the stability of all portions 
of the backfill. The demonstration to the 
regulatory authority would consist of a 
certification from a qualified registered 
professional engineer that the minimum 
static safety factor for all portions of the 
backfill is at least 1.3. This is the same 
safety factor required for backfill on the 
bench in newly mined areas. 

Proposed § 816.109(a)(3) would 
require that all spoil generated by the 
mining operation and other reasonably 
available spoil must be used to backfill 
the area. The permit application would 
show the location of spoil from a 
previous mining operation that is 
reasonably available to be used to 
backfill the mined-out area. The spoil 
that is used should improve the area and 
not contribute to environmental 
problems. Here again, the idea is to use 
the spoil to eliminate the highwall to the 
maximum extent practical. 

For the purposes of these rules, 
reasonable available spoil is considered 
to be spoil that is generated by the 
mining operation and other spoil located 
on the permit site that is accessible and 
available for use and that when 
rehandled will not cause a hazard to the 
public safety or significant damage to 
the environment. OSM anticipates that 
the required showing that sufficient 
spoil is not available will be 
demonstrated by a certification of a 


registered professional engineer. 


OSM has selected the phrase “to the 
maximum extent practical” to describe 
the limits of highwall elimination for 
those conditions of insufficient spoil. It 
is OSM's intent, by the use of 
“practical”, to require the operator to 
eliminate only that portion of the 
highwall it is both technologically and 
economically feasible to eliminate. OSM 
believes that “possible” should not 
replace “practical” because otherwise 
the phrase might be interpreted to 
require complete highwall elimination if 
it is technologically feasible, 
notwithstanding extraordinarily high 
costs of completing the backfilling and 
grading operation. 

Under proposed § 816.109(a)(4) the 
backfill would be graded to a slope 
which is compatible with the postmining 
land use and which provides adequate 
drainage and long-time stability. The 


Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


final land surface should not contribute 
to drainage and erosion problems. 

The highwall would be made stable 
according to the requirements of 
proposed § 816.109(a)(5). A stable 
highwall is required to eliminate any 
hazard to the public health or safety or 
to the environment. The highwall may 
be stabilized by different measures as 
selected by the design engineer, 
including flattening the slope or stepping 
the highwall. 

A demonstration that the remaining 
highwall is stable would be required of 
the operator. This demonstration must 
be satisfactory to the regulatory 
authority. 

Certain precautions concerning the 
use of soil from previous 
operations would be stated in proposed 
$§ 816.109(a)(6) and (a)(7). Proposed 
§ 816.109(a)(6) would state that 
preexisting spoil on the outslopes can 
not be disturbed if such disturbance will 
cause instability of the remaining spoil 
or increase the potential for damage to 
the environment and/or danger to the 
public health and safety. The disposition 
of existing spoil is a site-specific design 
consideration; but, when ever possible, 
the spoil should be considered for 
highwall elimination. Proposed 
§ 816.109(a)(7) would prevent slumping 
and sliding of preexisting spoil from 
being caused by the remining operation. 
Surface drainage from the remining 
operation would not be allowed to drain 
into or across preexisting spoil unless it 
was demonstrated that such drainage 
would not contribute to erosion or 
instability of the spoil on the outslope. 

Proposed § 816.109(b) would allow the 
operator to move preexisting spoil and 
coal mine waste to gain access to the 
coal. Any material that is moved for this 
reason would be required to be 
backfilled and graded in accordance 
with § 816.101-816.103. The propose of 
the provision is to prescribe the 
treatment of materials that the operator 
may encounter when returning to a 
previously mined area. 

In proposed § 816.109(c), each 
highwall remnant must be protected 
from the runoff from the area upslope 
from the highwall and from the highwall 
itself. Proper planning for the protection 
of the highwall remnant is essential in 
areas where the regulatory authority 
would allow a highwall remnant. The 
protection is necessary to prevent 
erosion of the highwall and the backfill 
if runoff would cascade over the 
remaining highwall during runoff events. 

Proposed § 816.109(d) states that in a 
previously mined area that has been 
fully reclaimed to the performance 
standards of Part 816, the environmental 
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protection performance standards must 
be met for the remining operation. The 
economics of mining cha’ 

continuously, and in that light it is 
entirely possible that it may be 
profitable to remine a fully reclaimed 
area. Because such an area has already 
been reclaimed to the standards of the 
Act the remining operation should be 
held to the same standards so as not to 
degrade the land. 

Proposed § 816.109(e) states that some 
standards of this section would not 
apply to the preexisting highwall if the 
remining operation would not cause an 
adverse physical impact on the 
preexisting highwall. This determination 
must be made on a case-by-case basis. 
This proposal is based on the two 
decisions by the Interior Board of 
Surface Mining Appeals discussed 
earlier in the preamble. An adverse 
physical impact includes actions that 
cause, or can reasonably be expected to 
cause, sloughing of material, subsidence, 
instability, or an increase in wind or 
water erosion of the highwall. 

The procedures to conduct remining 
operations in steep slope areas would 
be set forth in proposed § 816.109(f). The 
requirements to remine would be in 
accordance with § 816.109(a) on 
returning to AOC and elimination of the 
highwall to the extent practical. The 
requirements of Part 826 would control 
the other aspects of mining on steep 
slopes, such as not placing spoil or other 
materials on the outslope and working 
above the highwall only by permission 
of the regulatory authority. As discussed 
in another rulemaking for backfilling 
and grading, the requirements of 
existing Part 826 would be in proposed 
§ 816.107. See 47 FR 26760, June 21, 1982. 

The requirement to stabilize highwalls 
is particularly appropriate for the auger 
mining of preexisting highwalls and 
would be governed by proposed 
§ 816.109(g). The impact of augering on 
highwalls often becomes quickly evident 
as sloughing and subsidence occur and 
is more severe than when simply taking 
a second cut or when mining multiple 
seams below highwalls. This places the 
burden upon an operator wishing to 
remine by augering to demonstrate that 
the operation will maximize coal 
recovery as required by section 515(b)(1) 
of the Act. The auger mining operation 
may also create liability for any 
subsidence damage upslope. The 
proposed rules. also require that the 
highwall above an auger operation 
cannot be adversely impacted unless the 
operator is prepared to assume 
responsibility for stabilizing the 
highwall, even if it means backfilling to 
eliminate the highwall (Griles, 1981). 


The proposed rules for auger mining 
as a remining operation in § 816.109(g) 
would be based on the provisions of 
Part 819, except for conditions unique to 
remining. These conditions would be 
covered in §§ 816.109 (g)(1) and (g)(2). In 
§ 816.109(g)(1) if the auger mining 
operation has an adverse physical 
impact or can reasonably be expected to 
have such an impact on the preexisting 
highwall, the highwall would be 
required to’be stabilized through 
backfilling and grading. In those 
operations where the highwall could not 
be stabilized to the satisfaction of the 
regulatory authority, auger mining 
would be prohibited. 

For some situations, it would be 
economical for the operator to propose 
in the reclamation and operation plan to 
borrow material. The borrow material 
would be used to backfill the area which 
has been auger mined to provide the 
necessary material to stabilize the 
highwall. The use of borrow material is 
strictly at the option of the operator, on 
the basis of an analysis that it would be 
economical to auger mine the coal and 
then borrow material to backfill the 
highwall. Each borrow area would be 
required to be reclaimed to the 
standards of existing Part 816. 

Section 816.109(h) of the proposed 
rules specifically states that 
reprocessing of coal waste deposits 
must comply with the applicable 
performance standards of the permanent 
program. The inclusion of this activity 
within the jurisdiction of the Act has 
previously been challenged due to 
enforcement actions and title IV , 
collections. Recent administrative 
hearings have confirmed that these 
activities are covered by the term 
“surface coal mining operations” as 
defined at 30 USC 1291(28) and 30 CFR 
700.5 (IBSMA 80-95, U.S. Office of 
Hearings and Appeals, 1981). These 
rules are intended to apply to 
reprocessing of either coarse or fine 
fractions of coal waste as they occur in 
embankments, dams, impoundments, or 
other recovery locations. 


Part 817—Permanent Program 
Performance Standards—Underground 
Mining Activities 
§ 817.109 Backfilling and grading: 
Remining 

Section 817.109 would be proposed to 
clarify that the surface effects from 
reopening of underground mines or 
establishing entries on previously mined 
areas are subject to the permanent 
program performance standards for 
underground mining activities. As with 
the surface mining activities in Part 816, 
all of the performance standards in Part 
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817 would apply to underground mining 
activities. In addition, the same 
exceptions for elimination of the 
highwall and return to AOC because of 
insufficient spoil would apply to 
underground mining activities. 

The paragraphs of § 817.109 that 
would apply to underground 
activities include: (a) highwall 
elimination to the maximum extent 
practical; (b) moving preexisting spoil 
and coal mine waste to gain access to 
the coal; (c) protect the highwall from 
runoff; (d) remining in a fully reclaimed 
area; (e) Paragraphs (a)(1)-{a)(6) would 
not apply if there is not an adverse 
impact on the highwall; and (f) remining 
in a steep slope area. The rationale for 
each of these requirements is the same 
as in the discussion of surface mining 
activities and the reader is referred to 
that discussion. 


Reference Materials 


These references used to develop the 
proposed rules are as follows: 

Commonwealth of Virginia, 1981. 
Permanent regulatory program for 
surface coal mining and reclamation 
operations: Department of Conservation 
and Economic Development, Division of 
Mined Land Reclamation, 1981, 
Appendix C, pp. 73-74. 

Giles, R.H., 1979. A decision aid 
system for abandoned strip mine 
reclamation; U.S. Fish and Wildlife 
Service, pp. 80-81. 

Griles, J.S., 1981. Letter from Deputy 
Director, Office of Surface Mining 
Reclamation and Enforcement, to 
Elmore C. Grim, Commissioner of 
Kentucky Department of Natural 
Resources and Environmental 
Protection, Bureau of Surface Mining 
and Reclamation Enforcement, 
September 3, 2 pp. 

Grim, E.C. and Hill, R.D., 1974. 
Environmental protection in surface 
mining of coal. U.S. Environmental 
Protection Agency, EPA-670/2-74-093, 
pp. 157-159. 

Schmidt, R.A., and Stoneman, W.C., 
compilers, 1972. A study of surface coal 
mining in West Virginia: West Virginia 
Legislature Joint Committee on 
Government and Finance, p. 60. 
(Available through U.S. Department of 
Commerce, NTIS, N 74-74917); prepared 
by Stanford Research Institute.) 

U.S. Congress, 95th, 1977a. Hearings 
on H.R. 2 before the Committee on 
Interior and Insular Affairs, House of 
Representatives, to accompany H.R. 2: v. 
Il, pp. 63 and 871. 

U.S. Congress, 95th, 1977b. House’ 
Rept. 95-218, 1st Session pp. 76, 96-97. 
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U.S. Office of Hearings and Appeals, 
Board of Surface Mining Appeals. 1979. 
1 IBSMA 145, April 20. 

U.S. Office of Hearings and Appeals, 
Board of Surface Mining Appeals, 1980. 
2 IBSMA 399, December 23. 

U.S. Office of Hearings and Appeals, 
Board of Surface Mining Appeals. 1981. 
IBSMA 80-95 June 29. 

U.S. Office of Surface Mining 
Reclamation and Enforcement, 1980. 
Implementation of program policies for 
Federal, State, and Indian abandoned 
mined land reclamation under Title IV 
of the Surface Mining Control and 
Reclamation Act of 1977, Final 
Environmental Impact Statement: pp. 
IlI-25 through IlI-27. 


IV. Procedural Matters 
Executive Order 12291 


The Department of the Interior (DOI) 
has examined these proposed rules 
according to the criteria of Executive 
Order 12291 (February 17, 1981). OSM 
has determined that these are not major 
rules and do not require a regulatory 
impact analysis because they will 
impose only minor costs on the coal 
industry and coal consumers. In 
addition, the proposed rules emphasize 
the use of performance standards 
instead of design criteria, which will 
allow operators to utilize the most cost- 
effective means of achieving the 
performance s 


Paperwork Reduction Act 


The information collection 
requirements in existing 30 CFR Parts 
780, 784, 816, and 817 were approved by 
the Office of Management and Budget 
(OMB) under 44 U.S.C. 3507 and 
assigned new clearance numbers 1029- 
0036, 1029-0039, 1028-0047, and 1029— 
0048, respectively, on April 1, 1981. This 
approval was identified in notes at the 
introduction of each part, under the old 
number (No. 8190462). OSM would 

delete those notes and codify the OMB 
approvals under the new §§ 780.10, 
784.10, 816.10 and 817.10. The 
information required by 30 CFR Parts 
780, 784, 816 and 817 is for permit and 
performance standards for remining and 
reprocessing previously mined areas. 
The regulatory authority will use this 
information to evaluate the operation 
and reclamation plan submitted by the 
applicant. This information required by 
30 CFR Parts 780, 784, 816 and 817 is 
mandatory. In addition, OSM will be 
filing for OMB approval of several new 
information gathering requirements 
specified in proposed §§ 780.34{a)-(d); 
784.34(a}-(j); 816.109{a), (a)(2) and (a)(5); 
and 817.109(a), (a)(2) and {a)(5). 


The package for approval, including 
SF 83’s, and supporting statements 
justifying the need for this information, 
will be submitted to OMB. These 
documents will estimate the compliance 
burden of the requirements. Opportunity 
to comment on these documents will be 
afforded by separate notice. 


Regulatory Flexibility Act 


The DOT has also determined, 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seg., that these rules 
will not have a significant economic 
impact on a substantial number of small 
entities. The proposed rules will allow 
small coal operators increased 
flexibility in meeting performance 
standards and should especially ease 
the regulatory burden on small coal 
operators in Appalachia. 


National Environmental Policy Act 


OSM has prepared an Environmental 
Assessment (EA) of the cumulative 
impacts on the human environment of 
this rulemaking and related rulemakings 
under the Act. This cululative EA is on 
file in the OSM Administrative Record 
office at the address listed in the 
“Addresses” section of this preamble. 
OSM is also preparing a Supplemental 
Environmental Impact Statement that 
will consider this proposed rule. (See 47 
FR 18920, May 3, 1982.) 


List of Subjects 
30 CFR Part 701 


Coal mining, Law enforcement, 
Surface mining, Underground mining. 
30 CFR Part 780 


Coal mining, Reporting requirements, 
Surface mining. 


30 CFR Part 784 


Coal mining, Reporting requirements, 
Underground mining. 


30 CFR Part 816 


Coal mining, Environmental 
protection, Reporting requirements, 
Surface mining. 

30 CFR Part 817 


Coal mining, Environmental 
protection, Reporting requirements, 
Underground mining. 

Accordingly, 30 CFR Parts 701, 780, 
784, 816 and 817 are proposed to be 
amended as set forth herein. 

Dated: June 9, 1982. 

Daniel N. Miller Jr., 
Assistant Secretary, Energy and Minerals. 
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PART 701—PERMANENT 
REGULATORY PROGRAM 


1. In § 701.5, the definitions listed 
below are added alphabetically to read 
as follows: 


$701.5 Definitions. 
* 


* * * * 


Adverse physical impact means, with 
respect to a highwall, actions that cause 
or can reasonably be expected to cause, 
sloughing of material, subsidence, 
instability or an increase in wind or 
water erosion of the highwall. 


® * * e 


Highwall remnant means an 
engineered cut slope designed to be 
incorporated into the final grade of a 
reclaimed remining site and is the 
portion of stabilized highwall that 
remains after backfilling and grading of 
a remining permit area when it is 
demonstrated that sufficient spoil is not 
available to eliminate the highwall. 


* . 2 * 


Previously mined area means any 
lands from which coal was extracted by, 
or which were affected by, earlier 
surface coal mining operations. 


Remining means conducting surface 
coal mining and reclamation operations 
which affect previously mined areas. 


7 = ® 


Reprocessing means processing coal 
mine waste to remove the marketable 
coal. 
PART 780—SURFACE MINING PERMIT 
APPLICATIONS—MINIMUM 
REQUIREMENTS FOR RECLAMATION 
AND OPERATION PLAN 


2. In Part 780, § 780.34 is added to read 
as follows: 


§ 780.34 Remining and reprocessing. 

(a) General requirements. Each 
application for a permit for a remining 
or reprocessing operation shall— 

(1) Contain detailed descriptions, 
including appropriate maps, cross 
sections and drawings of the proposed 
operation in accordance with § 816.109 
of this chapter; 

(2) Identify and show on the maps the 
extent of preexisting highwalls and spoil 
on the outslope. Also, identify and show 
the location of surface- or ground-water 
discharges that fail to meet applicable 
Federal, State or local water quality 
standards and that are adjacent to, or 
may be impacted by, the proposed 
operation; 

(3) Show each location to which 
preexisting spoil and coal mine waste 





Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


are to be moved to allow access to the 


coal; and 

(4) Contain analyses of the effects the 
proposed operation will have on 
preexisting highwalls, preexisting spoil 
on the outslope, and the water quality. If 
the analyses show that adverse impacts 
cannot be prevented, the application 
shall describe mitigating measures and 
the design specifications for 
implementation of the measures. 

(b) Remining. Each application for a 
permit for a re operation shall— 

(1) Delineate the lateral and vertical 
extent of highwalls to be created by 


remining; 
(2) Include volumetric calculations 


grading compared to 


the volume of spoil necessary to 
eliminate the highwall and to achieve 
the approximate original contour; 

(3) Include plans, drawings, designs, 
and specifications for long-term stability 
of the highwall re: after 

(4) Describe the methods, by plans 
and narrative, for protecting the 
highwall remnant from runoff from the 
area upslope from the highwall and from 
the highwall itself; 

(5) Show the postmining surface 
contour; 

(6) Where remining will not generate 
sufficient spoil to eliminate the highwall 
or achieve approximate original contour, 
show that all reasonably available spoil 
will be used to eliminate the highwall to 
the maximum extent practical and to 
backfill and grade to the most moderate 
slope possible; 

(7) Describe the impact on the 
preexisting highwall where the remining 
of a lower seam intersects the highwall; 


and 

(8) Show the plan for the reclamation 
of the areas on the outslope from which 
spoil will be removed to provide 
additional fill for the remined area. 

(c) Auger mining. Each application for 
a permit to remine an area by augering 
shall— 

* (1) Contain a description of the 
augering methods to be used, the 
methods and types of materials to be 
used to seal the auger holes, the limits 
and extent of the auger operation, and 
the provisions to be incorporated in the 
operation to assure access to any 
remaining coal reserves; 

(2) Where the augering would cause 
adverse physical impacts on the 
stability of the preexisting highwall or 
areas upslope from the highwall, show 
the mitigating measures that will be 
used to— 

(i) Assure long-term stability of the 
highwall remnant, such as buttressing, 
backfilling the highwall, or other 


tabilizing 
; (i) Counteract the potential effects of 


om aoktien ciemant re 

(3) Show the plan for the reclamation 
of areas where preexisting spoil has 
been removed or material from borrow 
areas has been utilized to backfill auger- 
mined preexisting highwalls to achieve 
stability. 

(d) Reprocessing. Each aeeeten for 
a permit for 

(1) Show the plans and eae for 
removal of embankments, dams, waste 
piles, or other sites for the purpose of 

the coarse or fine-coal 
fractions; and 

(2) Include— 

(i) A description of how the operation 
will minimize further disturbance of the 
hydrologic balance; 

(ii) Measures that will be used to 
protect the public health and safety 
where the operation will extract coal 
from ponds, piles or embankments, and 

(iii) A description of measures to be 
taken to achieve reclamation in 
accordance with the applicable. 
provisions of Part 816 of this chapter. 


PART 784—UNDERGROUND MINING 


3. In Part 784, § 784.34 is added to read 
as follows: 


§ 784.34 Remining. 

Each application for a permit shall— 

(a) Contain detailed descriptions, 
including appropriate maps, cross 
sections, and drawings of the proposed 
remining operation in accordance with 
§ 817.109 of this chapter; 

(b) Identify and show on the maps the 
extent of preexisting highwalls and spoil 
on the outslope. Also, identify and show 
the location of surface- or ground-water 
discharges that fail to meet applicable 
Federal, State or local water quality 
standards and that are adjacent to, or 
may be impacted by, the proposed 
operation; 

(c) Show each location to which 
preexisting spoil and coal mine waste 
are to be moved to allow access to the 
mine; and 

(d) Contain analyses of the effects the 
proposed remaining operation will have 
on preexisting highwalls, preexisting 
spoil on the outslope, and the water 
quality. If the analyses show that 
adverse impacts cannot be prevented, 
the application shall describe mitigating 
measures and the design specifications 
for implementation of the measures. 

(e) Include volumetric calculations 


showing the volume of spoil available 


for 


the highwall itself. 

(h) Show the postmining surface 
contour. 

(i) Where remining will not generate 
sufficient spoil to eliminate the highwall 
or achieve approximate original contour, 
show that all available 
will be used to eliminate the highwall to 
the maximum extent practical and to 
backfill and grade to the most moderate 
slope possible. 

(j) Show the plan for the reclamation 


4. In Part 816, § 816.109 is added to 
read as follows: 


§ 816.109 Backfilling and grading: 
Remining and reprocessing 


(a) The operator shall ensure that 
where remining or reprocessing 
operations affect previously mined areas 
that were not reclaimed to the standards 
of this part and the volume of all 
reasonably available spoil is 
demonstrated in writing to the 
regulatory authority to be insufficient to 
completely backfill the highwall and 
achieve the approximate original 
contour that existed before any mining, 
the remaining highwall shall be 
eliminated to the maximum extent 
practical in accordance with the 
following criteria: 

(1) Backfilling and eames shall be 
conducted in accordance with 
§§ 816.101-816.103. 

(2) The person who conducts the 
surface coal mining and reclamation 
operation shall demonstrate to the 
regulatory authority with a certification 
from a qualified registered professional 
engineer that the minimum static safety 
factor for stability of the backfill is at 
least 1.3. i ad by th 

(3) All spoil generat e mining 
operation and other reasonably 
available spoil shall be used to backfill 
the area so as to eliminate the highwall 
to the maximum extent practical. 
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(4) The backfill shall be graded toa 
slope which is compatible with the 
postmining land use and which provides 
adequate drainage and long-term 
stability. 

(5) Any remaining highwall shall be 
made stable and not pose a hazard to 
the public health or safety or to the 
environment. The operator shall 
demonstrate, to the satisfaction of the 
regulatory authority, that the highwall 
remnant is stable. _ 

(6) Spoil placed on the outslope during 
previous mining operations shall not be 
disturbed if such disturbance will cause 
instability of the remaining spoil or 
increase the potential for damage to the 
environment and/or danger to public 
health and safety. 

(7) No surface drainage from a 
remining or reprocessing operation shall 
be discharged into spoil placed on the 
outslope by previous mining operations 
unless such drainage will not increase 
erosion or decrease stability. 

(b) Preexisting spoil and coal mine 
waste moved to allow access to the coal 
shall be backfilled and graded in the 
new location in accordance with 
§§ 816.101-816.103. 

(c) Each highwall remnant shall be 
protected from runoff from the area 
upslope from the highwall and from the 
highwall itself. 

(d) Remining operations in a 
previously mined area that has been 
reclaimed to the performance standards 
of part 816 shall reclaim the area to the 
performance standards of part 816. 

(e) If the remining operation will not 
cause an adverse physical impact on the 
preexisting highwall, the standards of 
Paragraphs (a)(1) through (a)(6) of this 
section shall not apply. 

(f) Remining operations on steep 
slopes shall be conducted in accordance 
with Part 826 of this chapter. 

(g) Auger mining of preexisting 
highwalls shall be conducted in 
accordance with the provisions of Part 
819 of this chapter: 

(1) The highwall shall be =—_ 
through backfilling and gr 
accordance with §§ @16101-816.108. 

(2) Borrow material may be used by 
the operator to furnish material to 
backfill and grade the highwall. 

(h) Each reprocessing operation 
conducted by an operator shall comply 
with all performance standards of Part 
816. 


PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 


5. In Part 817, § 817.109 is added to 
read as follows: 


§ 817.109 Backfilling and grading: 
Remining. 


(a) The operator shall ensure that 
where remining operations affect 
previously mined areas that were not 
reclaimed to the standards of this part 
and the volume of all reasonably 
available spoil is demonstrated in 
writing to the regulatory authority to be 
insufficient to completely backfill the 
highwall and achieve the approximate 
original contour that existed before any 
mining, the remaining highwall shall be 
eliminated to the maximum extent 
practical in accordance with the 
following criteria: 

(1) Backfilling and grading shall be 

conducted in accordance with 
§§ 817.101-817.103. 

(2) The person who conducts the 
surface coal mining and reclamation 
operation shall demonstrate to the 
regulatory authority with a certification 
from a qi professional 
engineer that the minimum static safety 


factor for stability of the backfill is at 


least 1.3. 

(3) All spoil generated by the mining 
operation and other reasonably 
available spoil shall be used to backfill 
the area so as to eliminate the highwall 
to the maximum extent practical. 

(4) The backfill shall be graded to a 


. slope which is compatible with the 


pos land use and which provides 
adequate drainage and long-term 
stability. 

(5) Any remaining highwall shall be 
made stable and not pose a hazard to 
the public health or safety, or the 
environment. The operator shall 
demonstrate, to the satisfaction of the 
regulatory authority, that the highwall 
remnant is stable. 

(6) Spoil placed on the outslopes from 
previous mining operations shall not be 
disturbed if such disturbance will cause 
instability of the remaining spoil or 
increase the potential for damage to the 
environment and/or danger to the public 
health and safety. 

(7) No surface drainage from a 
remining operation shall be discharged 
into spoil placed on the outslope by 
previous mining operations unless such 
drainage will not increase erosion or 
decrease stability. 

(b) Preexisting spoil and coal mine 
waste moved to allow access to the coal 
shall be backfilled and graded in the 
new location in accordance with 
§§ 817.101-817.103. 

(c) Each highwall remnant shall be 
protected from runoff from the area 
upslope from the highwall and from the 
highwall itself. 

(d) Remining operations in a 
previously mined area that has been 
reclaimed to the performance standards 
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of Part 817 shall reclaim the area to the 
performance standards of Part 817. 

(e) If the remining operation will not 
cause an adverse physical impact on the 
preexisting highwall, the standards of 
Paragraphs (a)(1) through (a)(6) of this 
section shall not apply. 

(f} Remining operations on steep 
slopes shall be conducted in accordance 
with Part 826 of this chapter. 

(Pub. L. 95-87, 30 U.S.C. 1201 et seq.) 
[FR Doc. 82-17011 Filed 6-24-82; 8:45 am] 
BILLING CODE 4310-05-M 


30 CFR Parts 731, 732, and 795 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Proposed rule. 


SUMMARY: The Office of Surface Mining 
Reclamation and Enforcement (OSM), 
U.S. Department of the Interior, is 
seeking comments on proposed 


‘amendments of rules concerning small 


operator assistance. The proposed 
changes would revise standards 
pertaining to administration of the Small 
Operator Assistance Program (SOAP) 
under a permanent State regulatory 
program or Federal regulatory program, 
State program submission requirements, 
and State program approval or 
disapproval criteria as they relate to 
small operator assistance. The objective 
of the revisions is to provide States with 
additonal flexibility in the 
administration of SOAP. 


DATES: Written Comments: Accepted 
until 5 p.m. (eastern time) on or before 
July 26, 1982. 

Public hearings: Held on request only, 
on July 20, 1982, at 9:00 a.m. (local). 

Public meetings: Scheduled on request 
only. See Supplementary Information for 
more detail. 


ADDRESSES: Written comments: Hand- 
deliver to the Office of Surface Mining, 
U.S. Department of the Interior, 
Administrative Record (SPA-06, Room 
5315, 1100 L Street, NW., Washington, 
D.C.; or mail to the Office of Surface 
Mining, U.S. Department of the Interior, 
Administrative Record (SPA-06), Room 
5315 L, 1951 Constitution Avenue, NW., 
Washington, DC 20240. 

Public hearings: Washington, D.C.— 
Department of the Interior Auditorium, 
18th and C Streets, NW. 
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Public meetings: OSM offices in 
Washington, D.C.; Charleston, W. Va.; 
Knoxville, Tenn.; Indianapolis, Ind.; 
Pittsburgh, Pa.; and Denver, Colo. 
FOR FURTHER INFORMATION CONTACT: 
Douglas J. Growitz, Branch of State 
Small Operator Assistance, Office of 
Surface Mining, U.S. Department of the 
Interior, 1951 Constitution Avenue, NW., 
Washington, DC 20240; 202-343-9104. 
SUPPLEMENTARY INFORMATION: 
ayaa ar i ah naam 
Ill. Discussion of Proposed Rules. 

IV. Procedural Matters. 


I. Public Commenting Procedures 
Written Comments 


Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Commenters are requested to submit 
five copies of their comments (see 
“Addresses”). Comments received after 
the time indicated under “Dates” or at 
locations other than Washington, D.C., 
will not necessarily be considered or be 
included in the Administrative Record 
for the final rulemaking. 

Public Hearings 

' Persons wishing to comment at the 
public hearings should contact the 
person listed under “For Further 
Information Contact” by the close of 
business three working days before the 
date of the hearing. If no one requests to 
comment at a public hearing at a 
particular location by that date, the 
hearing will not be held. If only one 
person requests to comment, a public 
meeting, rather than a public hearing, 
may be held and the results of the 
meeting included in the Administrative 
Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare appropriate 
questions. 

Public hearings will continue on the 
specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to comment, and 
persons present in the audience who 
wish to comment, have been heard. 


Public Meetings 


Persons wishing to meet with OSM 
representatives to discuss these 


proposed rules may request a meeting at 
any of the OSM offices listed in 
“Addresses” by contacting the person 
listed under “For Further Information 
Contact.” 

All such meetings are open to the 
public and, if possible, notices of 
meetings will be posted in advance in 
the Administrative Record room (1100 L 
St.). A written summary of each public 
meeting will be made a part of the 
Administrative Record. 


IL. Background 


Title V of the Surface Mining Control 
and Reclamation Act of 1977 {the Act), 
30 U.S.C. 1201 et seq., requires the 
implementation of permanent programs 
to regulate coal mining and ce aemntien 
operations in each State where coal is or 
may be mined. Pursuant to Sections 501 
and 507{c) of Act, OSM promulgated 
national permanent program rules which 
established minimum standards for the 
regulatory program in each State to 
provide for the implementation of the 
SOAP. The Small Operator Assistance 
Program is authorized under Sections 
201, 501, 502, and 507(c) of the Act. 
Section 401(b)(1) of the Act provides for 
ten percent of the fees assessed on the 
production of coal for the abandoned 
Mine Line reclamation program to be 
made available for the SOAP. The 
existing national permanent SOAP rules 
are found in 30 CFR Part 795 and were 
published on December 13; 1977 (42 FR 
62719-62712). 

SOAP provides technical information 
to assist small coal operators in meeting 
the Act’s permitting requirements. 

Section 507(c) of the Act authorizes 
assistance to any coal surface mining 
operator whose probable total annual 
production at all location will not 
exceed 100,000 tons. The small operator 
must submit a written application to the 
appropriate program administrator in 
the State within which the operator 
intends to mine if the State has an 


provide the determination of probable 
hydrologic consequences and the 
statement of results of test borings or 
core required by sections 
507(b)(11) and 507{b)(15) of the Act, 
respectively. These requirements are 
defined at §§ 779.13-779.18 and 

§ 780.21(c) for surface mines and 

§§ 783.13-783.18 and § 784.14(c) for 
underground mines in the existing 
permanent program rules. 

This document contains proposed 
revisions to rules so that the Director of 
OSM or the State regulatory authority, 
under an approved State permanent 


being proposed 
because of the need to clarify certain 
provisions and to provide States with 
efficient 


Establishment of Subchapter H for 
Small Operator Assistance 

The rules for small operator 
assistance would be removed from 
Subchapter G (permitting and coal 
exploration) and added as a new, 
separate Subchapter H. This change 
would recognize that the small operator 
assistance program is a separate one 
and not a part of the permit 
requirements for surface coal mining 
and reclamation operations. 


Submission of State Program (Part 731) 


Existing § 731.14{g)(16) would be 
amended by revising the requirement 
that a State program include a small 
operator assistance grants component 
and requiring the State’s submission to 
include a narrative description of how 
the State will meet the requirements of 
section 507(c) of the Act to provide a 
determination of the probable 
hydrologic consequences of mining a 
and statement of the results of test 
borings or core samplings. Thus, States 
would have the option of requesting 
grant assistance and meeting the 
requirements in Part 795 or proposing 
alternative ways to meet the 
requirements of Section 507{c) of the 
Act. This change is further discussed 
below with related changes to existing 
§ 795.4. 


Criteria for Approval or Disapproval of 
State Program Submissions (Part 732) 

Existing § 732.15(b)(13) would be 
amended to indicate that provisions for 
small operator assistance in State 
Program submissions will be evaluated 
on their merits, whether they are similar 
to Part 795 or contain alternative 
mechanisms for meeting the 
requirements of section 507(c) of the 
Act. 


Small Operator Assistance Program 
(Part 795) 

Sections 795.1 through 795.5 of the 
existing rules would be combined into 
General Provisions. 

Section 795.1 would be retitled “Scope 
and Purpose” Paragraphs (a) and (b) 
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would be removed as this information is 
descriptive in nature and is adequately 
covered by proposed § 795.18. 

Existing § 795.2 would be combined 
with proposed § 795.1. Existing § 795.3 
would be removed as this information is 
unnecessary and is adequately covered 
in the general authority statement for 
the part. 

Existing § 795.4 would be removed. 
Through the other proposed revisions to 
this rule, it is OSM’s intention to 
distinguish the grants program 
established under Title IV, section 
401(b)(1), of the Act and the permitting 
requirements under Title V, section 
507(c), of the Act. By disti 
these program elements, OSM is not 
intending to indicate that the regulatory 
authority will no longer have to comply 
with the requirements of section 507(c) 
with respect to performing certain 
hydrologic analyses for small operators 
and for providing statements of test 
borings and core samples; rather, this 
revision recognizes that there are a 
variety of mechanisms through which 
the State may provide the required 
section 507(c) analyses and statements, 
including use of the State's existing 
technical staff, without requiring the 
States to participate in the Federal 


those States that have relatively few 
and intermittent small operations, and 
where the administrative expense 
involved with staffing, administering, 
and maintaining a separate Federal 
grants program may exceed the benefits 
from the program. 

Existing § 795.5 would be 
redesignated as proposed § 795.3. The 
technical issues covered by the 
definitions in this section would be 
covered by additions to the hydrology 
sections of the amended permanent 
rules, which would be proposed in a 
separate rulemaking. A new term 
“program administrator” would be 
added. The purpose of this term is to 
emphasize that SOAP is a distinct 
program within the structure of the 
regulatory agency. 

A new § 795.10 entitled “Information 
Collection” would be a:‘ded. The 
information collectior : «quirements 
.contained in proporsa 3§ 795.14, 795.16, 
and 795.17 have be* «pproved by the 
Office of Management and Budget and 
assigned clearance numbers 1029-0014, 
1029-0060, 1029-0061, and 1029-0062. 
Two new requirements contained in 
proposed § 795.14 will be submitted to 
the Office of it and Budget 
for approval as required by 44 U.S.C. 
$507. The collection of this information 
will not be required until it has been 


approved by the Office of Management 
and Bu 

New § aes entitled “Federal Small 
Operator Assistance Program” would be 
added to describe the circumstances 
under which a Federal SOAP could be 
implemented. This proposed section 
revises the provisions in existing 
§ 795. 11(a)(3) ( (i) and (ii) to reflect the 
current status of States assuming 
primary regulatory authority. 

Existing §$ 795.11 through 795.19 
would be incorporated into “Small 
Operator Assistance Program 
Requirements.” These sections would 
comprise the minimum requirements 
with which program administrators must 
comply in managing the program. 

Existing § 795.11 would be removed. 
This change reflects the fact that most 
States that regulate coal mining have 
submitted regulatory programs. Removal 
of the 6-month notice, which placed an 
unenforceable restriction on States, 
imposes no burden on OSM. States 
submitting new programs for the first 
time in the future will have few, if any, 
small operators and would not be 
subject to any particular program 
initiation procedures. 

Anew § 795.11 entitled “Grant 
Application Procedures” would be 
added. This would describe how a State 
program administrator would initiate the 
program in a particular State. The 
change in reference to Part 735 is 
consistent with grant application 
procedures found in the permanent 
regulatory program rules. 

Section 795.12, which sets general 
provisions for program services, would 
be removed to eliminate repetition with 
existing § 795.16. The latter section 
specifies that the services furnished are 
tied to the present application 
requirements in other cited sections of 
the rules. 

Section 795.13(b) would be amended 
by removing “* * * for each year of the 
permit * * *” and replacing it in 
proposed § 795.13(a)(2) with language 
specifying “* * * from all locations 
during any consecutive 12-month period 
either during thé term of his or her 
permit or during the first 5 years after 
issuance of his or her permit, whichever 
period is shorter * * *”. This change is 
consistent with section 507(c) of the Act 
reg “total annual production” and 
would provide flexibility for the 
operator to establish his or her 
production schedule and meet spot 
market conditions rather than be held to 

id calendar year. If adopted as a 

tule, the consecutive 12-month 
period would remain the same over the 
life of the permit. The 5-year period for 
liability purposes is consistent with the 


‘proposed revision somo 
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Act. Also, States believe that most small 
operators will complete mining under a 
permit in less than 5 years. 

Current § 795.13(b) (1) and (4) would 
be revised and renumbered (a)(2)(i) and 
(a)(2)(iv). The present provisions of 
paragraph (b)(1) would be reduced to 
focus on ownership (present paragraph 
(b)(2), renumbered (a)(2)(i)) and family 
members 0 separate operations 
(proposed paragraph Sa)(2}tiv). The 
present subparagraph is 
encompassing and difficult to apply. The 

it more 
concrete and easier to apply. Section 
795.13(b)(2) would be renumbered 
(a)(2)(i) and current § 795.13(b)(3) would 
be renumbered (a)(2){ii) and amended. 
The eligibility in relation to attributed 
production of the operator owning 
outside interests and having outside 
parties owning interests in the small 
operation would be retained. In 
§ 795.13(a)(21){ii), a 5-percent base for 
attributed production would be retained, 
but would provide for prorating 
production of other operations which a 
person who owns all or a percentage of 
the applicant. There would be prorating 
of the production from other operations 
based on the percentage of ownership 
and prorating of that production based 
on percentage of ownership of the 
applicant. Current § 795.13(b)(3) does 
not allow for prorating the amount of 
coal produced by persons who own an 
interest of 5 percent or more in the 
applicant's operation. This change may 
increase the number of operators who 
would qualify for SOAP. 

There would be two new 
subparagraphs in proposed § 795.13(a), 
subparagraphs (iii) and (iv), to clarify 
the present provision in § 795.13(b)(4). 
Paragraph (a)(2)(iii) would cover the 
situation covered by the present 
paragraph (b)(4), but would use 
language taken from the present 
paragraph (b)(i)}—a provision which is 
being revised, as described above. As 
proposed paragraph (a)(2)(iii) would 
attribute production from operations 
owned by persons who of such persons’ 
ownership of other operations. Proposed 
paragraph (a)(2)(iv) would cover 
members of the same family who own 
coal operations. There would be a 
presumption of attribution, again to the 
extent of percentage of ownership in 
other operations, but the presumption is 
rebuttable by proof that there is no 
direct or indirect business relationship 
between the applicant and family 
members. 

Proposed § 795.13(a)(3) would 
incorporate the language of existing - 

§ 795.15(a) and would require the 
program administrator to examine and 
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screen out those applicants who, for 
example, propose mining at or near a 
site that may be unsuitable for mining 
and may not get permit approval. 

Proposed § 795.13(a)(4) would 
disallow assistance to anyone who 
reorganizes his or her company solely 
for the purpose of assistance 
and is intended to prevent abuses in the 
program. Proposed paragraph (b) of 
§ 795.13, which would allow States to 
establish alternative eligibility criteria, 
is intended to provide flexibility to State 
program administrators. However, it is 
recognized that OSM has the discretion 
to limit SOAP grants to the amounts 
States would receive if they did not 
adopt alternative criteria. 

Paragraph (c){2) of § 795.14 would be 
changed to reflect the new agency name 
of “Mine Safety and Health 
Administration ).” Section 
795.14(d)(4) would be amended by 
adding the requirement that the operator 
provide a statement of reserves in the 
permit area and the manner by which 
the reserves in the permit area were 
calculated. Also, new peor (d)(5) is 
proposed which would require the 
operator to describe the type of mining 
equipment that will be used. OSM is 
considering requesting this information 
to determine if the operator's nen 
information for eligibility purposes 
reasonably accurate. This addition a te) 
information would help eliminate 
providing services to operators who are 
not eligible and from whom it would be 
impractical to seek reimbursement at a 
later time. Section 795.14(e)(3) would be 
removed. This information has no direct 
relevance to the assistance application. 

~The phrase in paragraph (a) of 
existing § 795.15, es not having 
available information which would 
preclude issuance of a permit to an 

applicant, would be moved to proposed 
$7 795.13(a)(3). The context of the 
existing phrase is more appropriately 
related to the initial determination of 
eligibility rather than notice of 
application approval. Other minor 
editorial changes would be made where 
the title “regulatory authority” would be 
replaced by “program administrator.” 
Existing § 795.15(a) (1) and (2} would be 
removed. The information in 
§ 795.15(a)(1) is covered in § 795.16, and 
the removal of $ 795.15(a)(2) would 
cause no discernible impact on the 
SOAP. OSM’s intent is to allow 
flexibility for program administrators to 
use any contractual arrangmeent with 
qualified laboratories, provided it is 
consistent with OMB Circular A-102. 

An editorial change would remove the 
statement concerning concurrent data 
collection and mine plan d 
from existing § 795.16(a), where it is 


included with other objectives and has 
caused some confusion, and place it in 
proposed §795.16(b). 

The detailed information in § 795.16 
(b) and (c) would be removed and 
replaced with references to appropriate 
sections of Parts 779 and 780 for surface 
mines and 783 and 784 for underground 
mines. These sections contain details on 
technical data requirements and 
methodologies to prepare the required 
determination of probable hydrologic 
consequences and statement of results 
of test borings and core samplings. This 
change is intended to stress that a dual 
set of standards does not exist for, large 
as compared to small operators. All 
operators will be subject to the same 
hydrologic and permit 
application requirements. If Federal 
funds authorized for the program are not 
sufficient to provide all components of 
these requirements, States may use 
alternative sources of i 

Section 795.17{a)(1) would be removed 
as this information has been included in 
§ 795.3 of the proposed rules. 

Section 795.17(a}(2) would be 
amended to clarify that a State 
regulatory authority may designate 
qualified laboratories and, if so, shall 
coordinate with OSM to maintain a joint 
list of qualified laboratories. Having 
OSM publish the joint list would remove 
this administrative burden from the 
States and provide a more cost-effective 
and efficient means of publishing a 
consistent nationwide list. 

OSM encourages States to allow it to 
continue to qualify laboratories 
nationwide. OSM believes, and written 
comments have so far indicated, that 
this approach provides laboratories with 
a consistent qualification and 
requalification policy, especially for 
those firms having branch offices in 
several States. This would also 


eliminate an administrative burden for ° 


States and the associated and 


travel costs to support a State 
laboratory qualification 
The scientific fields of e 

required in § 795.17(b)(1){i) would be 
removed to allow 
administrators the flexibility to 
determine the expertise necessary to 
perform the required work. Section 
795.17(b)(1)(i) would be amended to 
include “technical” personnel on the 
staff of qualified laboratories. Written 
comments received indicated that use of 
the term “professional” implies that the 
person has to be registered or certified 

era accrediting system 
by the State or a pro 
organization. Many disciplines do not 
have such a system. Laboratories are 
often staffed with experienced 
professional and/or technical personne! 
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who are qualified to perform the 
required work. Therefore, the phrase “or 
technical” would be inserted after 
“professional” to clarify the need for 
having qualified persons on the 
laboratory staff who need not be 
registered or licensed by a State. 
Furthermore, the incorporation by 
reference at existing § 795.17(b){1)(vi) of 
technical literature setting analytical 
standards and methods would be 
deleted from this proposed rule. These 


pertinent 
permitting regulations §§779.13-779.16, 
780.21(c), 783.13—16, and 784.14{c}. 

Subparagraph (v) of existing 
§ 795.17(b) would be removed because 
OSM believes that financial information 
is difficult to obtain if the laboratory 
applicant is an integrated corporation 
and laboratory tions based 
on such information may be difficult to 
substantiate. 

Due to the above proposed change, 
Subparagraph (vi) would be renumbered 
(iv), and Subparagraph (vii) would be 
renumbered (v). The existing 
Subparagraph (ii) would be Caan 
into {v) to 


collecting samples. i 
editorial change would be made by 


deleting % and i 

“geologic” to make it consistent with 
section 507(c) of the Act. Within the 
limitations of the proposed permitting 
rule § 780.21, as mentioned above, State 
program administrators would have the 
discretion to determine which State 
and/or Federal data collection and 
analysis methods should be used by 
laboratories. 

Section 795.18(a) would be amended 


qualified laboratories and the planning 
activities upon which these services are 
dependent. Planning activities must be 
directly related to individual assistance 


statements, or monitoring plans 

work to be performed at each site. 
Section 795.18 would be amended to 

provide flexibility to establish a formula 

for fund distribution. As a result of this 

change, the specific factors in the 

formula would be deleted. Program 
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Administrators would be responsible for 
developing formulas which would best 
meet the needs for each State. 
Information contained in § 795.19(a)(1), 
(2), and (3) would be included in 
proposed § 795.19(a}(1). Section 
795.19(a)(4), as changed in accordance 
with proposed § 795.13, would be 
numbered § 795.19(a)(2). 

A new subparagraph (3) would be 
added to § 795.19(a) which would 
require that if a permit is sold, 
transferred, or assigned to another 
mining company or to a family member 
whose production was included in the 
attributed production of the applicant, 
the recipient would be liable for 
reimbursement if his or her operation 
exceeds the 100,000-ton annual 
production limitation during the 
remaining period of the applicant's 
liability. This provision was suggested 
by States to close a loophole for 
potential abuse in the program because 
permits are often transferred or sold to 
larger coal companies. Finally, in 
paragraph (b) of § 795.19, the title 
“regulatory authority” would be deleted 
and replaced with “program 
administrator.” 

IV. Procedural Matters 
Executive Order 12291 


The Department of the Interior (DOI) 
has examined these proposed rules 
according to the criteria of Executive 
Order 12291 (February 17, 1981). OSM 
has determined that these are not major 
rules and do not require a regulatory 
impact analysis because they will 
impose only minor costs on the coal 
industry and coal consumers. 
Regulatory Flexibility Act 

The DOI has also determined, 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq., that these rules 
will not have a significant economic 
impact on a substantial number of small 
entities. The proposed rules will allow 
States increased flexibility in effective 
and efficient administration of SOAP 
and should especially ease the 
regulatory burden on small coal 
operators in Appalachia. 


National Environmental Policy Act 


OSM has prepared a draft 
environmental assessment (EA) on this 
proposed rule and has made an interim 
finding that it would not significantly 
affect the quality of the human 
environment. The draft EA is on file in 


be completed and a final conclusion 
reached on the significance of any 


resulting impacts before issuance of the 
final rule. 


Federal Paperwork Reduction Act 


The information collection 
requirements in existing 30 CFR Part 795 
were approved by the Office of 
Management and Budget (OMB) under 
44 U.S.C. 3507 and assigned a new 
clearance number 1029-0014 on April 1, 
1981. This approval was identified in a 
“Note” at the introduction to 30 CFR 
Part 795 under the old number RO501 
under No. B-190462. OSM has deleted 
this “Note” and has codified the OMB 
approval under the new Section 795.10 
as follows: For §§ 795.14, 795.16, and 
795.17, OMB clearance numbers 1029- 
0014, 1029-0060, 1029-0061, and 1029- 
0062 have been assigned. OSM is 
requesting OMB approval of the two 
new information collection requirements 
being proposed for § 795.14 and will 
codify the OMB approvals when the 
final rules are promulgated. 

The information required by 30 CFR 
Part 795 will be used by the regulatory 
authority in implementing the Small 
Operator Assistance Program. This 
information required by 30 CFR Part 795 
is mandatory. 


List of Subjects 
30 CFR Parts 731 and 732 


Coal mining, Intergovernmental 
relations, Reporting requirements, 
Surface mining, Underground mining. 


30 CFR Part 795 


Coal mining, Grants programs— 
natural resources, Small businesses, 
Surface mining, Technical assistance, 
Underground mining. 

Accordingly, 30 CFR Parts 731, 732, 
and 795 are proposed to be amended as 
set forth herein. 


Dated: May 11, 1982. 


William Pendley, Jr., 
Acting Assistant Secretary, Energy and 
Minerals. 


PART 731—SUBMISSION OF STATE 
PROGRAMS 


1. In § 731.14, paragraph (g)(16) is 
revised to read as follows: 


§ 731.14 Content requirements for 
program submissions. 


* * * * * 


(g) *e* ee 

(16) Providing the determination of 
probable hydrologic consequences and 
the statement of the results of test 
borings or core samples required by 
section 507(c) of the Act. 


* * * * 
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PART 732—PROCEDURES AND 
CRITERIA FOR APPROVAL OR 
DISAPPROVAL OF STATE PROGRAM 
SUBMISSIONS 


2. In § 732.15, paragraph (b)(13) is 
revised to read as follows: 


§ 732.15 Criteria for approval or 
disapproval of State programs. 
(b) ** 
(13) Provide for small operator 


assistance. 
* * * * * 


3. Subchapter H entitled “Small 
Operator Assistance” is established 
consisting of Part 795, which is 
transferred from Subchapter G and 
revised to read as follows: 


SUBCHAPTER H—SMALL OPERATOR 
ASSISTANCE 


PART 795—PERMANENT 
REGULATORY PROGRAM 


Sec. 
795.1 Scope and purpose. - 
795.2 Federal Small Operator Assistance 


Program. 
795.3 Definitions. 
795.10 Information collection. 
795.11 Grant application procedures. 
795.13 Eligibility for assistance. 
795.14 Filing for assistance. 
795.15 Application — and notice: 
795.16 Data 
795.17 Qualified ees 
795.18 Assistance funding. 
795.19 Applicant liability. 
Authority: Secs. 201, 501, 502, and 507, Pub. 
L. 95-87, 91 Stat. 445 (30 U.S.C. 1201 et seq.). 


§ 795.1 Scope and purpose. 

This part comprises the small operator 
assistance program (SOAP) and governs 
the procedures for providing assistance 
to qualified small mine operators by the 
program administrator. 


§ 795.2 Federal Small Operator Assistance 
Program. 


The Office of Surface Mining (OSM) 
may elect to implement a Federal Small 
Operator Assistance Program in a State 
which (a) has declared its intention not 
to submit a permanent regulatory 
program; (b) has received final 
disapproval of its permanent regulatory 
program and has not indicated an 
intention to file again; or (c) requests 
OSM to implement an interim program 
on behalf of the State. 


§ 795.3 Definitions. 

As used in this part— 

Program administrator means the 
State or Federal official who has the 
authority and responsibility for overall 
management of the program; and 
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Qualified laboratory means a 
designated public agency, private 
consulting firm, institution, or analytical 
laboratory which can prepare the 
required determination of probable 
hydrologic consequences or statement of 
results of test borings or core samplings 
under this program. 


§ 795.10 Information collection. 

The information collection 
requirements contained in §§ 795.14, 
795.16, and 795.17 have been approved 
by the Office of Management and 
Budget under 44 U.S.C. 3507 and 
assigned clearance numbers 1029-0014, 
1029-0060, 1029-0061, and 1029-0062. 


§ 795.11 Grant application procedures. 

A State intending to administer a 
Small Operator Assistance Program 
under a grant from the Office of Surface 
Mining may submit a grant application 
to the Office for funding of the program 
under the procedures of Part 735 of this 
chapter. 


§ 795.13 Eligibility for assistance. 


(a) An applicant is eligible for 
assistance if he or she— 

(1) Intends to apply for a permit 
pursuant to the Act; 

(2) Establishes that his or her 
probable total actual and attributed 
production from all locations during any 
consecutive 12-month period either 
during the term of his or her permit or 
during the first 5 years after issuance of 
his or her permit, whichever period is 
shorter, will not exceed 100,000 tons. 
Production from the following 
operations shall be attributed to the 
applicant— 

(i) The pro rata share, based upon 
percentage of ownership of applicant, of 
coal produced by operations in which 
the applicant owns more than a 5- 
percent interest; 

(ii) The pro rata share, based upon 
percentage of ownership of applicant, of 
coal produced in other operations by 
persons who own more than 5 percent of 
the applicant's operation, but only to the 
extent of the percentage of ownership of 
those other operations; 

(iii) All coal produced by operations 
owned by persons who directly or 
indirectly control the applicant by 
reason of ownership or direction of the 
management, but only to the extent of 
the percentage of ownership of those 
other operations; and 

(iv) All coal produced by operations 
owned by members of the applicant's 
family and their relatives, unless it is 
established that there is no direct or 
indirect business relationship between 
or among them. 


(3) Is not restricted in any manner 
from receiving a permit under the 
permanent regulatory program; and 

(4) Does not organize or reorganize his 
or her company solely for aad purpose of 
obtaining assistance. 

(b) A State may provide alternate 
criteria or procedures for determining 
the eligibility of an operator for 
assistance under the program, provided 
that such criteria may not be used as a 
basis for grant requests in excess of that 
which would be authorized under the 
criteria of paragraph (a) of this section. 


§ 795.14 Filing for assistance. 

Each application for assistance shall 
include the following information: 

(a) A statement of the operator's 
intent to file a permit application. 

(b) The names and addresses of—(1) 
The permit applicant; and 

(2) The operator if different from the 
applicant. 

(c) A schedule of the estimated total 
production of coal from the proposed 
permit area and all other locations from 
which production is attributed to the 
applicant under § 795.13. The schedule 
shall include for each location— 

(1) The operator or company name 
under which coal is or will be mined; 

(2) The permit number and Mine 
Safety and Health Administration 

) number; 

(3) The actual coal production during 
the year preceding the year for which 
the applicant applies for assistance and 
production that may be attributed to the 
applicant under § 795.13; and 

(4) The estimated coal production and 
any production which may be attributed 
to the applicant for each year of the 
proposed permit. 

(d) A description of—(1) The proposed 
method of coal mining; 

(2) The anticipated starting and 
termination dates of mining operations; 

(3) The number of acres of land to be 
affected by the proposed mining 
operation; 

(4) A general statement on the 
probable depth and thickness of the coal 


.resource including a statement of 


reserves in the permit area and the 
anes by which they were calculated; 
an 

(5) A description of the mining 
equipment that will be used. 

(e) A U.S. Geological Survey 
topographic map at a scale of 1:24,000 or 
larger or other topographic map of 
equivalent detail which clearly shows— 

(1) The area of land to be affected; 

(2) The names of property owners 
within the permit area and potentially 
impacted offsite areas; 

(3) The location of any existing or 
proposed test borings; and 
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(4) The location and extent of known 
workings of any mines. 
all Copies of documents which show 

t— 

(1) The applicant has a legal right to 
enter and commence mining within the 
permit area; and 

(2) A legal right of entry has been 
obtained for the program administrator 
and laboratory personnel to inspect the 
lands to be mined and potentially 
impacted offsite areas to collect 
environmental data or to install 
necessary instruments. 


§ 795.15 Application approval and notice. 

(a) If the program administrator finds 
the applicant eligible and he or she does 
not have information readily available 
which would preclude issuance of a 
permit to the applicant for mining in the 
area proposed, he or she shall inform the 
applicant in writing that the application 
is approved. 

(b) If the program administrator finds 
the applicant ineligible, he or she shall 
inform the applicant in writing that the 
application is denied and shall state the 
reasons for denial. 

(c) The granting of assistance under 
this subpart shall not be a factor in 
decisions by the State or Office of 
Surface Mining on a subsequent permit 
application. 


§ 795.16 Data requirements. 

(a) The program administrator shall ~ 
determine the data collection 
requirements in accordance with 
§§ 779.13-779.16, 780.21(c), 783.13- 
783.16, and 784.14(c) of this chapter for 
each applicant or group of applicants 
with respect to— 

(i) The determination of the probable 
hydrologic consequences of the mining 
and reclamation operations in the permit 
area and potentially impacted offsite 
areas; an 

(ii) The statement of the results of test 
borings or core samplings for the 
proposed permit area. 

(b) Data collection and analysis may 
proceed concurrently with the 
development of mining and reclamation 
plans by the operator. 

(c) Data collected under this program 
shall be made available in accordance 
with § 786.15 of this chapter. The 
program administrator shall develop 
procedures for interstate coordination 
and exchange of data. 


§ 795.17 Quaiified laboratories. 

(a) A State program administrator 
may elect to qualify laboratories in the 
State and, if he or she does, shall 
develop procedures necessary to 
establish the qualifications required by 
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paragraph (b) of this section and 
coordinate with the Office of Surface 
Mining (OSM) to maintain a joint list of 
State and Federal qualified ve nar-nrang 


the State program administrator does 
not elect to qualify laboratories, he or 
she should request OSM to qualify 
laboratories on behalf of the State. 
Persons who desire to be included in the 
list of qualified laboratories shall apply 
to the states or office, as appropriate 
and provide such information as is 
necessary to establish the qualifications 
required by paragraph (b) of this 
section. 

(b) Basic qualifications. (1) To qualify, 
the laboratory shall demonstrate that 
a 

(i) Is staffed with experienced, 
professional or technical personnel in 
the fields applicable to the work to be 

performed; 

pei) Has adequate space for material 
preparation and cleaning and sterilizing 
necessary equipment and has stationary 
equipment, storage, and space to 
accommodate workloads during peak 
periods; 

{iii) Meets applicable Federal or State 
safety and health requirements; 

(iv) Has analytical, monitoring and 
measuring equipment capable of 
meeting Sew standards; and 

(v) Has the capability of collecting 
necessary field samples and making 
hydrologic field measurements and 


analytical laboratory determinations by 
acceptable hydrologic, geologic, or 
analytical methods in accordance with 
the requirements of §§ 779.13-779.16 and 
780.21(c) or §§ 783.13-783.16 and 
784.14(c) of this chapter. Other 
appropriate methods or guidelines for 
data acquisition approved by the 
program administrator or other Federal 


- or State agencies may also be used. 


(2) The qualified laboratory shall be 
capable of performing services for either 
the determination or statement under 
§§ 779.13-779.16 and 780.21(c) or 
§§ 783.13-783.16 and 784.14{c) of this 
chapter. Subcontractors may be used to 
provide some of the required services 
provided their use is identified in the 
application and they meet requirements 
specified by the program administrator. 


§ 795.18 Assistance funding. 


{a) Use of funds. Funds specifically 
authorized for this program shall be 
used to provide the services specified in 
§ 795.16 and shall not be used to cover 
administrative expenses. 

(b) Allocation of funds. The program 
administrator shall establish a formula 
for allocating funds to provide services 
for eligible small operators if avaflable 
funds are less than those required to 
provide the services pursuant to this 
Part. 
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§ 795.19 Applicant lability. 

(a) The applicant shall reimburse the 
State or Office of Surface Mining for the 
cost of the laboratory services 
performed pursuant to this part if— 

(1) The applicant submits false 
information, fails to submit a permit 
application within 1 year from the date 
of receipt of the approved laboratory 
report, or fails to mine after obtaining a 
permit; 

(2) The program administrator finds 
that the applicant's actual and 
attributed annual production of coal for 
all locations exceeds 100,000 tons during 
any consecutive 12-month period either 
during the term of the permit for which 
assistance is provided or during the first 
5 years after issuance of the permit; or 

(3) The permit is sold, transferred, or 
assigned to another mining company or 
to a family member whose production 
was included in the attributed 
production of the applicant and the 
transferee’s operation exceeds the 
100,000-ton annual cumulative 
production under the permit during the 
remaining period of the applicant’s 
liability. 

(b) The program administrator may 
waive the reimbursement obligation if 
he or she finds that the applicant at all 
times acted in good faith. 


(30 U.S.C. 1201 et seg.) 
JFR Doc. 8217015 Filed 6-24-82; 8:45 am) 
BILLING CODE 4310-05-M 
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DEPARTMENT OF ENERGY 

Office of Conservation and Renewable 
Energy 

10 CFR Part 456 

[Docket No. CAS-RM-8 1-130] 

Residential Conservation Service 
Program 


AGENCY: Office of Conservation and 
Renewable Energy, DOE. 


ACTION: Final rule amendments. 


sumMMARY: The Department of Energy 


(DOE or the Department) is amending 
the Residential Conservation Service 
(RCS) Program regulations (10 CFR Part 
456). The RCS Program is mandated by 
Part 1 of Title II of the National Energy 
Conservation Policy Act (NECPA), as 
amended. The legislation requires large 
natural gas and electric utilities to 
perform energy audits of their 
customers’ homes upon request and to 
provide certain other related services to 
their residential customers. 

Today’s notice amends the existing 
RCS Program regulations to provide 
greater flexibility to States and utilities 
and to permit reductions in the overall 
costs of implementing the program. The 
amendments also incorporate changes 
to the program made by the Energy 
Security Act (ESA). Finally, in a 
separate document published in this 
issue of the Federal Register, DOE is 
withdrawing one proposed rule relating 
to the use of urea-formaldehyde foam 
insulation under the program. 
EFFECTIVE DATE: July 26, 1982; except 
that the effective date shall be January 
21, 1983 for the second sentence of 
paragraph (3) in the definition for 
“Residential Building” in § 456.105 
governing the expansion of the RCS 
Program to residential buildings, 
containing more than four dwelling 
units, which are neither centrally heated 
nor cooled, or both. 


FOR FURTHER INFORMATION CONTACT: 
Mark D. Friedrichs, CE-115, Building 
Services Division, Conservation and 
Renewable Energy, Department of 
Energy, Room 5F-064, Washington, D.C. 
20585, (202) 252-1650; Daniel Ruge, 
Office of General Counsel, Department 
of Energy, Room 6B-144, Washington, 
D.C. 20585, (202) 252-9513. 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

Il. Amendments to the Residential 
Conservation Service Program (section-by- 
section analysis) 

Ill. Regulatory Impact Analysis 

IV. Regulatory Flexibility Act 

V. Environmental Impacts 

VI. Paperwork Reduction Act 


I. Introduction 


Today's amendments to the RCS 
Program regulations are part of the 
Administration's efforts to eliminate 
unnecessary or overly burdensome 
Federal regulations and to increase the 
flexibility of States, utilities, and other 
institutions to design and implement 
federally mandated programs. By 
Executive Order 12291 of February 17, 
1981 (46 FR 13493, February 19, 1981), 
thé President ordered the review of 
existing regulations. Section 3(i) of the 
Executive order provides that, subject to 
the direction of the Presidential Task 
Force on Regulatory Relief, the Director 
of the Office of Management and Budget 
(OMB) may designate currently effective 
regulations for review and establish 
schedules for review and analysis under 
the Executive order. In accordance with 
section 3(i), OMB identified the RCS 
Program regulation for review. The 
Department's review is reflected in 
today’s amendments. 

The RCS Program was established by 
Part 1 of Title I of the National Energy 
Conservation Policy Act (NECPA), Pub. 
L. 95-619, November 9, 1978, as 
amended by Subtitle B of Title V of the 
Energy Security Act (ESA), Pub. L. 96- 
294, June 30, 1980, 42 U.S.C. 8211 et seg. 
Implementation of the program was 
begun November 7, 1979, with the 
issuance of a final rule (the Nov. 7th 
rule.).? 

The RCS Program, as mandated by 
statute, requires large electric and 
natural gas utilities to inform their 
residential customers of the benefits of 
certain energy conservation and 
renewable resource measures, to offer 


‘On November 7, 1979, the Department published 
a final rule (44 FR 64602) to implement the RCS 
Program, pursuant to Part I of Title II of the National 
Energy Conservation Policy Act (NECPA}, Pub. L. 
95-619, November 9, 1978. Since that time the 
Department has issued final rules establishing 
additional standards (45 FR 63432, September 24, 
1980, and 45 FR 63786, September 25, 1980) and 
incorporating technical corrections to the Nov. 7th 
rule (46 FR 1616, January 6, 1981) and has-issued an 


interpretative rule on the changes made by the 


Energy Security Act (ESA) (Pub. L. 96-294, June 30, 
1980) to the RCS Program (45 FR 53434, August 11, 
1980). Additionally, the Department has proposed 
amendments to implement the Federal Standby 
Program (46 FR 2522, January 9, 1981) and to 
incorporate the changes made by the Energy 
Security Act (45 FR 66960, October 8, 1980, and 46 
FR 4482, January 16, 1981). The Nov. 12, 1981, notice 
(46 FR 55836) officially withdrew these latter two 
proposals. Finally, the Department has proposed to 
make changes to the interim final standards for 
urea-formaldehyde (u.f.) foam insulation or, in the 
alternative, to ban the use of this insulation within 
the RCS Program (46 FR 8996, January 27, 1981). The 
Nov. 12, 1981, notice proposed the withdrawal of 
this proposal and, as a result of the decision by the 
Consumer Product Safety Commission to ban uf. 
foam insulation (16 CFR Part 1205), this notice 
formally withdraws DOE’s interim final standards. 
In a separate document, DOE will withdraw the 
proposed amendments. 
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their customers energy audits of their 
homes, and to offer to arrange for the 
installation and financing of such 
measures. For those States that elect to 
participate in the program, the 
legislation requires substantial and 
detailed State activity. Where States are 
unwilling or unable to carry out their 
role under the law, the legislation 
requires implementation of a Federal 
Standby Program. 

Because of rising energy prices and 
tax incentives, homeowners have an 
incentive to increase their conservation 
efforts. Private firms, utilities, and other 
institutions have substantial incentives 
to provide the information and services 
required by consumers to conserve 
energy and to utilize renewable energy 
resources. DOE’s Regulatory Impact 
Analysis (RIA) indicates that the 
cumulative energy savings likely to 
result from the RCS Program until the 
year 2000 may vary from less than 10 
million barrels of oil equivalent (BOE) to 
more than 1,400 million BOE, depending 
on whether pessimistic or optimistic 
estimates of the program’s impacts are 
used. This compares to the Nation's 
current consumption of about 13,000 
million BOE per year—or more than 
230,000 million BOE until the year 2000. 
Further, the RIA indicates that the costs 
of achieving these additional savings 
may be as high as $170 per BOE saved 
or, in the most optimistic case, a little 
under $10 per BOE saved. Consequently, 
the Department believes it is 
undesirable for the Federal Government 
to mandate the provision of the services 
required by the RCS Program. Unless the 
program is legally discontinued or 
amended, however, the Department is 
obligated to continue to execute the 
existing law. 

To carry out this responsibility and 
reduce the burden of Federal 
regulations, the Department published 
on November 12, 1981, a proposed rule 
(46 FR 55836) (the Nov. 12th notice or 
proposed amendments) to amend the 
RCS Program regulations. The intent of 
the proposed amendments was to make 
the existing regulations as simple and 
flexible as possible, consistent with 
existing law and sound program 
management. 

DOE received 345 written comments 
on the proposed rulemaking, and 71 
individuals testified at public hearings 
held during December 1981 and January 
1982 in Chicago, San Francisco, and 
Washington, D.C. 

Diverse views were expressed by the 
institutions, firms, and individuals who 
submitted comments. Virtually all 
commenters recognized the importance 
of energy conservation, but there was 
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little agreement on the best means to 
achieve energy savings. A substantial 
number of the commenters strongly 
supported the Department's proposals to 
simplify or eliminate the restrictions 
imposed by the existing program 
regulations, while an equally large 
number of commenters generally 
opposed these proposals. About three- 
fourths of all comments included 
specific recommendations for changes to 
the proposals. 

In reviewing the comments received 
and in pre the final amendments, 
DOE's chief objectives were: 

1. To carry out the requirements of 
NECPA; 

2. To eliminate burdensome program 
requirements that were neither clearly 
cost effective nor for 
effective program implementation; 

3. To retain requirements that had 
demonstrated benefits for program 
participants or consumers nationwide, 
yet imposed comparatively small or 
insignificant burdens; 

4. To retain those requirements 
necessary to ensure that the program is 
implemented in a fair, open, and 
nondiscriminatory manner and is not 
anticompetitive; and 

5. To insure that the requirements and 
intent of the amended regulation are 
easily understood. 

Because it was impossible to estimate 
reliably the benefits and costs of many 
specific provisions contained in the Nov. 
7th rule or Nov. 12th notice, the 
Department often had to rely on the 
informed judgments of the persons who 
commented. Further, as a result of the 
regional diversity of experiences with 
the RCS and similar programs, 
the available data and the judgments of 
the experts in the field often differed 
widely. Where considerable uncertainty 
regarding the benefits or costs of 
particular provisions persisted, the 
Department generally concluded that the 
amended rule should give States and 
other implementing institutions the 
flexibility to retain or eliminate the 
provision {or to devise State approaches 
to achieving a broad statutory 
objective). 

An important DOE objective—and 
one often misinterpreted—is to give 
States and nonregulated utilities the 
flexibility to expand the scope of the 
RCS Program or to implement other 
activities in conjunction with the 
program without seeking the approval of 
the Department. For example, the 
amended regulations give States the . 
authority to.add any new energy 
conservation or renewable resource 
measure to the RCS Program audit 
without seeking DOE's approval. This 
flexibility has been provided by the 


elimination of the provisions concerning 
DOE approval of “State measures” 
included in the Nov. 7th rule. In one case 
where similar flexibility was intended in 
the proposed rule regarding conditional 
audit offers, the misinterpretation of 
DOE's intent was so great that rereraine 
language has been inserted in 

regulation. In general, unless ~ 

particular type of activity is prohibited 
by the regulation, it is DOE's intent to 
give States and nonregulated utilities the 
flexibility to conduct the activity in 
conjunction with the RCS 

Several commenters also 
whether DOE intended, by its 
amendments to the existing regulations, 
to require or encourage modifications to 
existing or proposed programs. The 
amendments issued fina do not require 
any modifications to approved program 
plans, except with respect to the ESA 
requirements expanding the coverage of 
the RCS Program to residential 
buildings, containing more than four 
dwelling units, which are neither 
centrally heated nor cooled, or both. 
Further, while DOE believes increased 
flexibility is essential to permit 
programs to be more closely tailored to 
State or local needs, it is not DOE’s 
intent to suggest that any particular 
provisions of the existing program plans 
should be eliminated by all States and 
nonregulated utilities. DOE encourages 
States and nonregulated utilities to 
review their existing plans and to make 
independent judgments regarding the 
need to retain or submit to DOE 
proposed amendments to strike or 

particulat plan provisions. 

For those States or nonregulated 
utilities with DOE-approved plans, it is 
necessary that all the provisions of 
these approved plans be observed until 
such time that modifications to the plans 
have been submitted to and approved 
by DOE. DOE intends to expedite the 
review of such plan amendments to the 
extent resources permit. 

A general concern raised during the 
comment period was the effect of the 
proposed amendments on competition. 
NECPA contains several provisions, 
including the continuing prohibition of 
the direct supply or installation of RCS 
measures by covered utilities, that are 
clearly designed to avoid or minimize 
the potentially anticompetitive effects of 
certain aspects of the program. In the 
Nov. 7th rule, DOE established a number 
of specific requirements that were 
designed to ensure that certain 
potentially anticompetitive activities 
were specifically prohibited or 
restricted. The Nov. 12th notice 
proposed the deletion of many of these 
specific provisions, while retaining the 
broad prohibitions against 


anticompetitive or discriminatory 
activities contained in the statute. These 
proposals were intended to increase the 
flexibility of the States to develop 
procedures to meet their own needs. 
This approach received many favorable 
and negative comments. While the 
flexible approach has largely been 
retained, in one instance where the 
comments strongly suggested that the 
anticompetitive may be too great 
(advertising included in the program 
announcement), the final rule requires 
States that wish to permit such an 
activity to establish procedures in their 
plans to avoid such effects. The States 
and utilities now bear the primary 
responsibility to identify potentially 
anticompetitive activities and to develop 


requirements of existing law, to monitor 
potentially anticompetitive activities 
and, if necessary, to order their 
cessation. 


regulation is likely to permit direct 
program cost reductions of 
approximately 35 percent if a State 
chooses to meet only the minimum 
requirements of the amended regulation. 
The amended rule also is likely to 
permit a significant improvement in 


uncertainties associated with estimating 
the effects of the program are so great 
that it is impossible to reach firm 
conclusions on the total costs, energy 
savings, or dollar savings likely to result 
from the program. A more detailed 
discussion of the results of the RIA is 
included in Part III of the preamble. 

Despite DOE’s efforts to clarify the 
rule and preamble, some 
undoubtedly will have questions about 
the meaning of particular provisions. 
Formal interpretations concerning the 
rule may be obtained pursuant to the 
procedures found in 10 CFR 205.80 et 
seq. General information about the RCS 
Program can be obtained from the 
Building Services Division at the 
address given at the beginning of this 
notice. — 

Given the length and complexity of 
the final rule, DOE has arranged a 
briefing and question and answer 
session for interested persons and 
representatives of interested 
organizations publication of 
this notice. The session will be held at 
10 a.m. on july 1, 1982, in the DOE 
Auditorium, Forrestal Building, 1000 
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Independence Avenue, SW., 
Washington, D.C. A transcript of the 
session will be made available in the 
DOE Freedom of Information Office, 
Room 1-E-190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, D.C., between the hours of 
8:30 a.m. and 4:30 p.m., Monday through 
Friday. 


Il. Amendments to the Residential 
Conservation Program (section-by- 
section analysis) 


A. Subpart A—General Provisions and 
Definitions 


1. General Provisions. Section 456.103 
of the proposed rule provided the 
procedures by which any person 
aggrieved by or seeking relief from the 
application of this rule may submit a 
request for relief under Subparts H and 
R of 10 CFR part 205. 

Five commenters expressed concern 
that the revised section would allow a 
utility to appeal directly to DOL for 
relief from the correct enforcement by a 
State of its approved RCS Program and 
thus infringe upon a State’s rights. It was 
never DOE's intent to circumvent the 
authority of States, but rather to provide 
RCS participants with an avenue for 
relief when a Temporary Program 
exemption is unavailable. To reinforce 
this point, approval by the Governor in 
applicable situations has been added to 
§ 456.103(a). 

2. Section 456.105: Definitions. Most of 
the 370 comments addressing § 456.105 
of the proposed rule were from persons 
commenting on: (1) Class B audits; (2) 
eligible customer; (3) energy 
conservation measures; (4) energy- 
conserving practices; (5) measure 
warranties; (6) program measures; (7) 
renewable resource measures; and (8) 
residential building. Definitions that are 
not discussed have not been changed, 
nor were they subject to significant 
comment. 

Class B Audits: The 17 comments 
addressing Class B audits demonstrated 
a high level of confusion generated by 
the deletion of all references to Class B 
audits in the Nov. 12th notice. Class B 
audits are neither defined nor 
referenced in the amended final rule 
because NECPA does not mandate their 
inclusion in the program. It is DOE’s 
intent that utilities be allowed to offer 
Class B audits in addition to RCS audits, 
as long as Class B audits are not offered 
in lieu of, or as a precondition to, an 
RCS audit. However, DOE will no longer 
prescribe substantive requirements for 
Class B audits offered in conjunction 
with the RCS Program as part of this 
program rule. 


Eligible Customer: The majority of the 
70 comments received on this definition 
requested clarification of “eligible 
customer” with respect to multifamily 
residential buildings. With the 
expansion of the program by the ESA to 
residential buildings, with five or more 
dwelling units, which are neither 
centrally heated nor cooled, or both, the 
significance of the term “residential 
building” in the definition was unclear. 
To resolve the confusion, the term 
“residential building” in the definition of 
“eligible customer” has been revised by 
adding the phrase “or dwelling unit 


’ therein.” In addition, to allow utilities 


sufficient time to expand their programs 
to include these new eligible customers, 
DOE is setting the effective date of this 
eligibility to be January 21, 1983 (see 
preamble discussion I1.A.2—Residential 
Building). Finally, the method for 
addressing the common areas of these 
larger mutifamily buildings is being 
reserved until the completion of further 
analysis. This analysis will determine 
the different program measures and 
auditing techniques required for 
common areas in these multifamily 
buildings, while identifying their 
differences from the procedures under 
the Commercial and Apartment 
Conservation Service (CACS) Program.? 
Energy Conservation Measures: DOE 
received many comments regarding the 
definitions of “replacement furnaces or 
boilers” and “replacement central air- 
conditioners” which limited such 
replacements to those of the same fuel 
type. The majority of commenters stated 
that limiting the analysis of replacement 
furnaces and central air-conditioners in 
such a way was not specifically 
required by statute and was not in the 
best interest of energy conservation. 
The inclusion in the definitions of the 
phrase “of the same fuel type” has been 
retained in the final rule for the 
following reasons. There are a great 
many conflicting claims on the 
efficiencies of different furnaces. 
Whether or not fuel conversions are the 
best choice in economic and energy- 
saving terms depends greatly on climate, 
fuel price projections, and other factors 
which vary substantially around the 
country. DOE believes that these 
reasons, together with the 
anticompetitive problems that could 
arise regarding fuel conversions, are 
sufficient to support the exclusion of 
fuel conversion as a national energy 
conservation measure. However, any 
State that wishes to establish a fuel 


® Title VI of NECPA mandates a similar audit 
program for apartment buildings with central 
heating or cooling systems and for small - 
commercial buildings. 
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conversion measure in conjunction with 
its RCS Program may do so without DOE 
approval. 

Many commenters stated that 
replacement of air-conditioners should 
not be limited to central systems, but 
should also cover window units or 
through-the-wall units. The energy 
saving estimates for room air- 
conditioners are much more difficult to 
estimate than for central air- 
conditioners. The savings depend on, 
among other factors, how much time is 
spent in a particular room. Therefore, 
DOE will retain the measure as 
replacement central air-conditioners. 
However, a State may adopt a 
replacement room air-conditioner as a 
measure in conjunction with its RCS 
Program. 

DOE received many comments 
(primarily from utilities) that the 
requirement that load management 
equipment be “customer owned or 
leased” was overly restrictive. 
Commenters believed the definition 
should also include utility-owned 
devices. In response, DOE has deleted 
the phrase “customer owned or leased” 
from the definition of electric load 
management devices. This provides 
utilities with the flexibility to audit for . 
load management devices which are 
customer owned or leased, utility 
owned, or both. 

Energy-Conserving Practices: 
Approximately one-sixth of the 
commenters addressed the subject of 
energy-conserving practices. Of those 
persons commenting on the definition of 
energy-conserving practices, 
approximately one-half agreed that 
States should have the flexibility to 
develop their own list. Many of these 
commenters affirmed their continued 
support of energy-conserving practices 
as program features, with State-level 
evaluation as a desirable alternative. 
The other half of the commenters 
addressing the definition of energy- 
conserving practices opposed the 
deletion of the specific list of practices. 
These commenters felt the definition list 
should be retained as a minimum, with 
States given the flexibility to add to it. 

DOE believes energy-conserving 
practices may constitute one of the most 
useful components of the entire RCS 
Program. They offer an opportunity to 
educate and motivate consumers, 
provide an inexpensive way to include 
low-income households and renters in 
the audit program, and are a method of 
realizing immediate energy savings. 
DOE also agrees that individual States 
and nonregulated utilities should have 
the flexibility to tailor a list of practices 
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to the needs and circumstances of 
specific aphic areas. 

Therefore, DOE has reinserted a 
definition of “suggested” energy- 
conserving practices. A State or 
nonregulated utility shall identify in its 
RCS plan a specific list of energy- 
conserving practices, drawing from the 
DOE suggested list of practices or any 
other State-developed list, which it 
believes has the greatest potential for 
energy cost savings in its region. 

Meclare Warranties: The definition of 
measure warranties in the proposed rule 
reflects those required by the 
ESA. Section 212(b)(3) of NECPA, as 
amended by the ESA, requires that 
manufacturers, suppliers, and 
installation contractors provide 1-year 
warranties for measures manufactur 
supplied, or installed under the RCS 
Program. Several commenters were 
concerned that the contractor's measure 
warranty required a contractor to 
duplicate the manufacturer's warranty 
covering any defect in materials, 
manufacture, or design of a program - 
measure. The intent of the statute and 
the rule is that a contractor could satisfy 
the warranty requirement by an 
assignment of the manufacturer's 
warranty to the person for whom the 
measure is installed. 

Program Audit: In the preamble to the 
Nov. 12th notice, DOE stated that it did 
not believe that Congress had intended 
utilities to be required to make unit-by- 
unit audits in residential buildings 
containing five or more units. DOE 
proposed that States be free to allow 
utilities to audit these large residential 
buildings by sampling the units in the 
building. For example, sample audits of 
individual units with common floor 
plans and exposure might be performed. 
When a customer requests an audit, the 
utility could provide the results of the 
sample audit applicable to the 
individual's unit. In this way, the 
necessity of unit-by-unit audits could be 
avoided, while information useful to the 
customer would be provided. 

Most of the comments addressing 
multifamily building audits supported 
sampling techniques and requested that 
this more flexibile auditing procedure be 
permitted. In response to these 
comments, DOE has revised the 
definition of program audit to permit the 
adoption of a sampling audit technique 
for large multifamily buildings. (See also 
preamble discussion II.C.4.b—audit 
validation procedures.) 

Program Measures: Additional 
guidance was requested to clarify DOE’s 
intent in revising the definition of 
program measures and in eliminating the 
definition of State measure. DOE has 
established a list of measures to be 


included in each State and nonregulated 
utility plan. Measures from this list may 
be deleted if a State or ated 
utility can provide substantiating data 
justifyng the exclusion of the measures 
pursuant te the formula set out in 


' § 456.315. At the same time, any 


additional measure may be included at 
each State's or nonregulated utility's 
discretion without giving substantiating 
data to DOE or otherwise obtaining 
DOE approval. 

Renewable Resource Measures: DOE 
received several comments questioning 
DOE's retention in the Nov. 12th notice 
of definitions for active solar space 
heating systems and combined active 
solar space heating and solar domestic 
hot water systems. Commenters 
questioned their inclusion because these 
measures did not fall within the 7-year 
payback period in any climate zone or 
for any fuel type, and were, therefore, no 
longer mandated as program measures. 
In the amended final rule, DOE has 
retained the definitions for these 
measures since NECPA still defined 
them as renewable resource measures. 
Additionally, active solar space heating 
systems and combined active solar 
space heating and solar domestic hot 
water systems are subject to the 
prohibition against utility supply or 
installation of such measures under 
section 216 of NECPA. Finally, in the 
final rule, based on more refined 
analysis, these measures have been 
determined to pay back in 7 years or 
less in a few States and have, therefore, 
been included in Appendix I, where 
appropriate. 

Passive Solar Measures: In the Nov. 
12th notice, DOE proposed to reserve 
decision on all passive solar measures, 
as the necessary research to determine 
the payback periods for passive solar 
measures had not been completed. In 
the Nov. 7th rule, passive solar 
measures were defined by DOE to 
include direct gain glazing systems, 
indirect gain systems, solaria/sunspace 
systems, and window heatgain or loss 
retardants. 

DOE originally intended that the 
proposed amendments regarding 
passive solar, published June 17, 1982 
(47 FR 26148), would be included as part 
of this amended final rule. However, 
unanticipated delays occurred in 
issuance of these proposed 
amendments. Therefore, until such time 
as the proposed amendments are made 
final, all program requirements included 
in the Nov. 7th rule regarding passive 
solar are reserved. 

Residential Building: In accordance 
with section 210(9)(A) of NECPA, the 
definition of “residential 
excluded all new buildings to which 
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final mandatory building energy 
performance standards, pursuant to 
section 304({a) and section 305 of the 
Energy Conservation and Production 
Act, (ECPA), Pub. L. 94-385, as 
amended, would apply. The Omnibus 
Budget Reconciliation Act of 1981 
(OBRA), Pub. L. 97-35, however, 
amended section 304({a) of ECPA by 
making these “mandatory” 
performance standards “voluntary” for 
all new buildings except Federal 
buildings, and deleted section 305 of 
ECPA in its entirety. 

Because of this later congressional 
action, several commenters suggested 
that reference to section 304{a) and 
section 305 of ECPA be deleted from the 
definition of “residential building” in the 
RCS Program rule. In response to these 
comments, DOE has revised the 
definition of “residential building” to 
include reference to “voluntary 
performance standards” under ECPA, as 
amended. DOE notes that utilities will 
be required to offer audits under the 
RCS Program to all eligible customers 
unless they are in buildings which are 
constructed in accordance with the 
voluntary energy performance standards 
to be issued by DOE. - 

Some commenters expressed concern 
about problems which would arise when 
utilities expand their programs to 
include large multifamily buildings. The 
necessity for different audit techniques, 
expanded program measures, and the 
handling of common areas were cited as 
areas which would require extensive 
revisions in utility program procedures. 
To allow utilities sufficient time to 
expand their programs to include 
multifamily buildings with five or more 
dwelling units, DOE is delaying the 
effective date for this expansion until 
January 21, 1983. 

3. Utility and Home Heating Supplier 
Liability. DOE requested comments on 
the proposed deletion of § 456.106 of the 
Nov. 7th rule, which stated that a 
covered utility or home heating supplier 
should not be held liable, by virtue of its 
role in performing or arranging services, 
in any cause of action between a 
customer and a lender or contractor. 
The more than 100 comments received 
addressing this section were 
unanimously opposed to its deletion. 

In view of this response, DOE has 
reinserted § 456.106 limiting the liability 
of utilities and home heating suppliers. 
As stated in the Nov. 7th rule, by 
including this section in the regulations, 
DOE does not intend to override 
contrary State law, or to suggest that 
utilities or others involved in the RCS 
Program cannot be held liable in other 
circumstances. 
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B. Subpart B—Preparation, Submission, 
and Approval of State Plans and 
Temporary Programs 

1. Sections 456.202, 456.203, and 
456.204: Procedures for Submission and 
Approval of State Plans. DOE received 
numerous comments concerning the 
proposed deletion of specific procedures 
for meeting the requirements of section 
213 of NECPA for public notice and 
public hearings prior to submission of 
the initial State Plan. Although a number 
of commenters supported DOE's 
proposal to increase State flexibility in 
meeting the public hearing and notice 
requirements, the majority criticized the 
proposed deletions. They emphasized 
the importance of guaranteed public 
participation in the design and ~ 
implementation of the RCS Program. 
DOE agrees that adequate opportunity 
for public comment and hearings is 
important, but continues to believe that 
the States should be allowed to develop 
their own procedures to meet the 
requirements of NECPA in this area. 

Additionally, DOE proposed deletion 
of all requirements for coordination 
among the States or between the 
Governor and the State regulatory 
agency as contained in § 456.203 of the 
Nov. 7th rule. Also deleted were the 
requirement that the Governor certify to 
DOE utility compliance with the State 
Plan upon its approval, and the 
requirement that the State inform the 
utilities of the contents and 
requirements of the State Plan. Although 
a few commenters objected to each of 
these proposed deletions, many other 
comments supported the deletion of 
such requirements. In response to the 
majority of the comments, today’s rule 
makes final these deletions. As stated in 
the Nov. 12th notice, DOE believes such 
Federal requirements are unnecessary 
and infringe upon proper State 
responsibilities. 

In § 456.204(b), DOE states that the 
time for submission of proposed State 
Plans was June 4, 1980, unless an 
extension was requested and granted. 
This date is based on the statutory 
requirement that proposed plans be 
submitted for approval within 180 days 
after the effective date of the rule. 
Although the time for submission is 
provided in the statute, DOE recognizes 
that because of changed circumstances, 
a number of States or nonregulated 
utilities may wish to submit initial or 
revised plans. This provision does not 
preclude such submittals. 

A number of commenters addressed 
the requirements for State Plan 
amendments. DOE proposed to 
eliminate the Nov. 7th rule requirement 
that amendments to the State Plan 


follow the same submission procedures 
as the originai plan, since NECPA does 
not require notice and hearing in the 
case of plan amendments. The majority 
of commenters opposed the deletion of 
the requirement that plan amendments 
be subject to public notice and a public 
hearing prior to submission to DOE. 
They argued that since amendments 
could contain major alterations to the 
State Plan and the RCS Program, the 
public was just as entitled to comment 
on the appropriateness of those 
alterations as it had been on the original 
submission. 

DOE has chosen not to reinsert this 
provision since it is not required by 
NECPA and because most plan 
amendments do not involve significant 
departures from the provisions 
originally subject to public hearings and 
comment. Nevertheless, DOE does 
believe that major plan revisions should 
be subject to public review and 
comment and that States are in the best 
position to determine when it is 
appropriate to specifically solicit such 
comments on proposed plan 
amendments. Therefore, DOE 
encourages States to follow the same 
notice and public hearing procedures for 
major amendments as those for original 
State Plans when they propose to make 
such substantive changes. 

2. Section 456.207: Temporary 
Programs. Section 456.207 of the Nov. 
12th notice contained the procedures for 
submission and approval of Temporary 
Program requests that would exempt 
one or more utilities from some of the 
requirements of the provisions of 
subpart C of the RCS rule. Section 
456.207(e) contained the legislatively 
mandated criteria to be used by the 
Assistant Secretary in determining when 
to approve Temporary Program 
requests. 

DOE received more than 30 comments 
on Temporary Programs. Most 
comments requested that the approval 
criterion contained in § 456.207(e)(3) be 
clarified or eliminated. This criterion 
states that a Temporary Program “is 
likely to result in the installation of 
program measures in at least as many 
residential buildings as would have 
been installed had such utility not been 
exempt from the requirements for which 
exemption is sought.” While the 
language for this criterion is taken from 
NECPA, it is not evident whether the 
emphasis was intended to be on the 
number of measures installed or on the 
number of residential buildings in which 
measures are installed. Since neither 
interpretation seems to stand alone as a 
viable quantitative criterion, DOE 
believes that Congress’ stated purpose . 
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to conserve nonrenewable energy 
resources without inhibiting beneficial 
economic growth should be considered 
in the approval of Temporary Programs. 
Therefore, DOE intends to consider 
collectively the number of measures 
likely to be installed, the affected 
residential buildings, and the projected 
energy conservation in its case-by-case 
determinations on whether to approve 
Temporary Program requests. 


C. Subpart C—Content of State Plans 


1. Section 456.303: Procedures for 
Enforcing Compliance With the State 
Plan. Under the Nov. 12th notice, as in 
the Nov. 7th rule, a State is responsible 
for enforcing compliance with the State 
RCS Plan, including its consumer 
protection provisions. Pursuant to 
§ 456.303 the State Plan must describe 
adequate State enforcement procedures 
to be followed. DOE proposed, however, 
to delete specific provisions to be 
included in these procedures to permit 
States the discretion to describe 
procedures most suitable for their 
individual circumstances. 

Three-fourths of the commenters on 
proposed § 456.303 agreed with DOE’s 
proposed approach of providing States 
with the flexibility to select the most 
appropriate enforcement mechanisms. 
However, several comments criticized 
DOE's proposal. They claimed that 
requiring enforcement procedures to be 
developed would not ensure that those 
procedures are followed or that the 
utilities will implement the RCS Program 
as intended. DOE sees no reason, at this 
time, to conclude that States lack the 
commitment or ability to enforce 
compliance with the State Plans. 
Therefore, DOE has decided to continue 
to allow States flexibility in specifying 
their enforcement procedures. 

For clarification purposes, the term 
“RCS participant” in § 456.303 has been 
defined as “any person or entity directly 
governed by the State Plan, including 
covered utilities, participating home 
heating suppliers, and all suppliers, 
contractors, and lenders on the Master 
Record.” 

2. Section 456.304: State Monitoring of 
Utility Supply, Installation, and 
Financing. This section reflects the ESA 
changes to NECPA requiring that a State 
Plan contain provisions to assure that ; 
utility supply, installation, and financing 
programs comply with certain statutory — 
requirements. 

In the Nov. 12th notice, DOE also 
proposed to delete as unnecessary the 
requirement that utilities conducting 
such activities be listed in the same 
manner as other suppliers, installers, 
and lenders and the requirement that 
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State Plans describe the content and 
treatment of State or locally authorized 
utility supply, installation, or financing 
in relation to the RCS Program. A few 
commenters opposed these deletions on 
the grounds that they would open the 
RCS to anticompetitive 
behavior by utilities. However, since the 
statutory requirement governing such 
activities remains, States are still 
required to adopt procedures that may 
be necessary to avoid discriminatory or 
anticompetitive activities. By deleting 
the specific requirements contained in 
the Nov. 7th rule, DOE intends to give 
States the flexibility to design plan 
procedures most appropriate to their 
individual circumstances. 

3. Section 456.305: Program 
Announcements. Approximately 150 
comments were received on issues 
raised by the Department's proposed 
amendments to provisions on the 
content and distribution of program 
announcements. As with other 
provisions, the commenters were 
sharply divided on the desirability of the 
proposed changes. A large group of 
commenters, made up mainly of covered 
utilities and some States, agreed with 
the attempt to limit the program 
announcement to the information 
specifically required by law. These 
comments were challenged by a large 
number of individuals and groups that 
recommended retaining many (if not all) 
of the original requirements. 

Regarding the distribution of program 
announcements, it was DOE’s intent to 
continue to allow States to propose 
alternative approaches for delivering 
program announcements, other than by 
mail. Any such alternative, however, 
would have to provide the required 
information to at least as many eligible 
customers as would a mail distribution. 

Another activity for which DOE 
proposed to provide continued 
flexibility was the timing of so-called 
“unconditional” audit offers. The Nov. 
7th rule included a specific provision 
explicitly permitting States and utilities 
to phase the offers of RCS audits over a 
2-year period. If a State chose to adopt 
this phased approach, it would 
distribute program announcements and 
“conditional” program audit offers to all 
eligible customers within 6 months of 
plan approval and then phase the 
distribution of specific offers of audit 
services over the following 2:years. The 
specific provision in the Nov. 7th rule 
assuring this flexibility was proposed 
for deletion by the Nov. 12th notice. 
Because many commenters mistakenly 
believed that it was DOE's intent to 
eliminate the flexibility previously 
granted, the provision contained in the 


Nov. 7th rule assuring this flexibility has 
been restored in the final amendments. 

Numerous comments were received 
on DOE’s proposal to eliminate the 
requirements to include in the program 
announcement information on low- 
income weatherization assistance 
programs and residential energy tax 
credits. Many contended this 
information added to the costs of 
printing and distributing the 
announcements and was not relevant to 
all eligible residential customers. Other 
commenters contended that these 
requirements should be retained 
because they ensured that useful and 
relevant information was available to all 
eligible customers at very little 
additional cost to covered utilities. 

DOE has decided not to restore the 
requirement to include information on 
the low-income weatherization 
assistance program. The major reason 
for deleting this requirements is that the 
weatherization services are available 
for only a small percentage of eeeeene 
eligible for the RCS Program. In 
addition, there is uncertainty regarding 
the future availability of the federally 
assisted weatherization programs. 
States or utilities in regions with active 
weatherization or other financial 
assistance programs should consider 
making available information on such 
services as part of the program 
announcement or audit results. 

On the other hand, because a large 
majority of all eligible customers are 
also eligible for Federal energy tax 
credits and the current Federal tax 
credits are scheduled to be in effect until 
1985, DOE has decided to restore the 
requirement that the program 
announcement include information on 
the availability of such credits. DOE 
believes that basic information on the 
tax credits would not require significant 
additional costs. For example, the 
addition of the following information 
would suffice: 

The Federal Government permits most 
homeowners or tenants to claim tax credits 
of up to 15 percent of the cost of conservation 
investments (such as insulation or storm 
windows) and up to 40 percent of the cost of 
solar energy systems (such as solar water 
heaters). For more information on your 
eligibility for these tax credits, contact your 
local Internal Revenue Service Office. 


A number of commenters also 
addressed the proposed deletion of the 
requirement that energy savings 
estimates be consistent among utilities 
serving the same geographic area. Many 
utilities supported the proposed deletion 
and argued that the requirement 
imposed a significant burden by 
requiring regular and extensive 
consultations or negotiations with 
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neighboring utilities. Several ~ 
commenters also noted that experts in 
the field still disagree on the best 
methods to estimate potential energy 
savings. Other commenters expressed 
concern that deletion of this requirement 
would result in such substantial 
differences in energy savings estimates 
that the credibility of all savings 
estimates under the program would be 
questioned. A few commenters also felt 
that some utilities might be tempted to 
use the energy savings estimates as a 
means to provide information favorable 
to devices using the energy supplied by 
the utility. 

DOE has decided not to restore a 
requirement that all enery savings 
estimates be consistent among utilities 
serving the same customers. DOE 
believes that there is room for informed 
differences in energy savings estimates 
and that the Government should not 
impose an artificial consistency to 
bolster the credibility of the estimates. It 
should be noted that States still are 
required, by § 456.305(c) regarding 
calculation procedures, to describe 
these procedures in their State Plans. If 
different procedures are used by utilities 
within the State, the State Plan must 
describe all such calculation procedures 
in the plan. Finally, standard test 
procedures have been established for 
evaluating the energy efficiency of many 
major appliances, including furnaces 
and central air-conditioners. Under the 
Energy Conservation Program for 
Consumer Products Other Than 
Automobiles,’ these test procedures 
must be used by manufacturers when 
making representations about the energy 
efficiency of covered equipment (see 
Federal Trade Commission Labeling 
Regulations, 44 FR 66466, November 19, 
1979). States may want to explore the 
possibility of using these estimates as 
the basis for determining the energy 
savings estimates for replacement 
furnaces or air-conditioners. 

The proposal to delete the existing 
prohibition on including advertising in 
the program announcement was the 
subject of considerable comment. Again, 
commenters were sharply divided on the 
desirability of keeping this prohibition. 
Supporters of the proposal felt that it 
would remove an unnecessary restraint 
to additional uses of the program 
announcement and to the development 
of an alternative means of marketing the 
RCS Program that might be both more 
effective and less costly. They believed 
the wording of proposed § 456.305(b) 
would be sufficient to avoid any abuses 


* See Energy Policy and Conservation Act, 
Section 324 (42 U.S.C. 6294). 
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of this approach that might be either 
anitcompetitive or discriminatory. Other 
commenters argued forcefully, however, 
that there was a significant risk that 
advertising included in the program 
announcement would be either 
anticompetitive or discriminatory. Many 
of these commenters recommended that 
advertising continue to be banned. 

DOE believes that the inclusion of 
advertising in the program 
announcement should not be prohibited. 
However, because of the potential risks 
of anticompetitive or discriminatory 
uses of advertising, § 456.305 of today’s 
final rule requires that any State that 
permits advertising must specify so in 
its plan and have approved, as part of 
its plan, procedures designed to 
minimize or eliminate such risks. As an 
example of DOE's intent, such 
procedures might include a requirement 
that the availability of advertising space 
not be artificially limited to certain 
products or types of firms. States might 
also require that all advertising clearly 
be identified as such and that there be a 
reasonable opportunity for firms of all 
sizes to participate. 

Finally, the provisions of this section 
governing the treatment of subsequent 
(or new) owners under the program 
were subject to considerable comment. 
In the Nov. 12th notice, DOE proposed 
to require utilities to maintain and to 
inform subsequent owners of the 
availability of the results of audits 
previously performed on the residence. 
But virtually all the commenters on this 
subject emphasized that utilities 
generally do not maintain records on 
building ownership and, therefore, 
would be unable to determine the 
identity of new owners to satisfy this 
requirement. Many commenters 
recommended that DOE substitute 
“subsequent eligible customer” for 
“subsequent owner” wherever it 
appears. They argued that this would 
substantially lessen the impact of this 
requirement. DOE cannot eliminate the 
statutory requirement that a copy of the 
energy audit report “shall be available 
to any subsequent owner without 
charge.” However, because most new 
owners also are likely to be new 
customers, DOE has modified the 
provision to require only that utilities 
“inform each subsequent eligible 
customer who is an owner of a 
residential building, or dwelling unit 
therein, of the availability of this 
report.” This requirement permits 
utilities that have information on 
subsequent owners to restrict this notice 
to new owners only. Utilities, of course, 
are free to include this notice in the 
general program announcement sent to 


all new customers. There is no 
requirement that utilities provide this 
notice to all subsequent owners. 
However, a utility would still be 
obligated to make available, upon 
request, a copy of the audit report to any 
subsequent owner. 

4. Section 456.306: Requirements for 
Program Audits. 

(a) Section 456.306{a): Timing. Several 
comments were submitted to DOE on 
the proposal to delete the requirement 
that an audit be provided to an eligible 
customer within a “reasonable time” 
after the customer's request. Under the 

¢Nov. 7th rule, DOE had interpreted 
“reasonable time” to mean less than 60 
days. In the Nov. 12th notice, DOE 
proposed to delete the “reasonable 
time” requirement, believing that 
utilities and home heating suppliers 
would, as good business practice, 
promptly respond to all audit requests. 

Many utilities and one State agreed 
with the deletion of the reasonable time 
requirement. Commenters stated that 
good business practices would ensure 
prompt response to an audit request, but 
that deletion of the specific requirement 
would give utilities the greater flexibility 
needed to schedule audits, especially 
when unusual circumstances occur. 
Other commenters, including State 
agencies, felt that it was necessary for 
DOE to specify that audits must be 
provided within a reasonable time, 
because it was important to the success 
of the RCS Program not to discourage 
customers who request an audit by 
having them wait an unreasonable 
amount of time to receive one. 

The amended final rule restores the 
reasonable time requirement fer audit 
response. However, DOE has decided to 
leave it up to the States to determine 
this reasonable time period, and DOE 
will not require that a time limit be 
established as part of the State Plan. 
DOE considered either interpreting for 
States how many days constituted a 
reasonable time or requiring that a fixed 
limit be set by the State. However, it 
was decided that many circumstances 
could arise, such as difficulty contacting 
a customer, in which it would be 
impossible for a utility to meet any such 
requirement. DOE encourages States to 
make allowances for similar 
circumstances when making 
determinations on this requirement. 

(b) Section 456.306(b}: Content of 
Program Audit. The Nov. 7th rule 
specified that a State Plan shall require 
that in each program audit the auditor 
shall determine which of the energy- 
conserving practices would save energy 
in the residence, explain these energy- 
conserving practices to the eligible 
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customer, emphasize the importance of’ 
these practices, and recommend that 
they be performed before installation of 
any measure. The Nov. 12th notice 
proposed the deletion of these 
requirements and requested comments 
on whether this deletion would 
significantly affect the costs or benefits 
of the audits. 

Over 55 commenters addressed the 
proposed elimination of energy- 
conserving practices from the program 
audit. Fewer than one-third of these 
commenters supported this elimination, 
citing as reasons the i 
flexibility, reduction in audit time, and 
reduction in audit costs. One commenter 
stated that the elimination of this and 
other audit requirements would reduce 
costs without affecting real benefits to 
the customer. Several other commenters 
said that utilities would continue to 
provide information about energy- 
conserving practices to their customers, 
either during audits or through 
informative pamphlets. 

More than two-thirds of the 
comnienters supported the retention of 
energy-conserving practices in the 
program audit. They described the 
discussion of practices as an 
opportunity to educate and motivate 
consumers, a way to benefit renters and 
low-income households through the 
audit program, and a method of a 
realizing immediate energy savings. 

Many commeters said the reduction in 
audit costs would be insignificant, while 
the lose in consumer benefits in terms of 
energy savings would be large. Some 
estimated the savings attributed to low- 
and no-cost practices as ranging from 5 
percent to 30 percent of energy used in a 
residence, while the discussion of 
practices would add only about 15 
minutes to the auditor's time in the 
residence. Other commenters stressed 
the importance of the in-person 
explanation of conservation information 
and advice. They felt that many 
customers have a general awareness of 
at least some energy-conserving 
practices but may not be aware of which 
practices are truly beneficial in their 
homes. 

Almost 25 percent of these 
commenters cited the negative effect the 
deletion of practices would have on the 
participation of renters and low-income 
households. They felt that low-income 
customers could not afford the more 
expensive program measures. Also, © 
renters who would be reluctant to spend 
money on program measures might 
implement low-cost or no-cost practices. 
It was pointed out that practices may be 
the only method available for some 
customers to reduce fuel costs. 
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After reviewing all these comments 
and performing a simple cost/benefit 
analysis, DOE has determined that the 
elimination of practices from the audit 
could significantly reduce the resulting 
benefits with little effect on the total 
cost of providing the audit. DOE has 
estimated that energy savings of 2.0 
percent to 6.5 percent are likely to be 
realized in homes that adopt 
conservation practices. This translates 
into dollar savings of $20 to $60 per year 
for an average home. DOE has also 
estimated the cost of retaining the 
identification of conservation practices 
in the audit to be about $5. Using the 
range of estimates contained in the 
Regulatory Impact Anaylsis, the savings 
resulting from the adoption of 
conservation practices are expected to 
outweigh the cost of their inclusion even 
under the most pessimistic case. 
Therefore, DOE has reinserted the 
requirement that applicable energy- 
conserving practices be identified in the 
program audit. Pursuant to this 
requirement, the auditor will determine 
which practices are appropriate for a 
residence and, if requested, discuss their 
application with the eligible customer. 

It is DOE's intent to require that 
auditors determine whether each of the 
practices listed in the RCS plan are 
applicable to the residence audited and, 
at a minimum, to identify these practices 
to the resident during or immediately 
following the conduct of the audit. 
States may also want to consider 
making available further information on 
the adoption of the identified practices 
as part of the audit or in printed 
material. 

DOE proposed to delete the specific 
applicability criteria set forth in the 
Nov. 7th rule in favor of allowing a State 
to develop its own applicability criteria, 
to be approved by DOE, which an 
auditor would consider in determining 
whether a particular measure should be 
audited for in a given residence. These 
applicability criteria could then be used 
to change the scope of the audit to those 
measures applicable to a particular 
residence. Since several commenters 
expressed approval of the flexibility that 
this provision provided States and 
utilities, the amended final rule 
continues to allow a State to develop its 
own applicability criteria. 

In response to the concern expressed 
by many commenters over the 
applicability of the RCS measures table 
to residential buildings containing more 
than four dwelling units (multifamily 
dwelling units), DOE has included 
references in § 456.306(b)(2) and in 
Appendix III that identify specific 
multifamily applicability criteria and 


procedures for determining energy and 
hot water usage cutoff levels. The 
amended final rule gives States three 
options concerning audit requirements 
for multifamily dwelling units. For those 
program measures identified in 
Appendix I, a State has the following 
options regarding multifamily dwelling 
unit audits: 

1. Accept the measures indicated by 
Appendix I for use in multifamily 
dwelling units; 

2. Use the DOE multifamily 
applicability criteria and/or the 
procedures for determining specific 
cutoffs for heating energy use, cooling 
energy use, or domestic hot water use in 
Appendix III for all, or some, of the 
program measures identified in 
Appendix I; or 

3. Develop its own method for 
determining applicability and submit it 
to DOE for approval in accordance with 
§ 456.306(b). 

DOE has not developed separate 
applicability criteria for mobile homes. 
DOE believes that the characteristics of 
mobile homes are more similar to many 
of the characteristics of the single family 
prototypical house used to develop the 
measures table than are those of 
multifamily dwelling units. A State has 
the opportunity, however, to submit, as 
part of its State Plan, mobile home 
applicability criteria. States may wish to 
consider using the same cutoff levels as 
those developed by DOE for multifamily 
dwelling units as a method of 
determining applicability of program 
measures in mobile homes. 

DOE reminds States that if any 
changes are made to their existing audit 
techniques, including the addition of 
new audit techniques for multifamily 
dwelling-units, the State Plan pursuant 
to § 456.306(b)(3) must contain 
procedures to assure the validity of the 
program audit with respect to all 
program measures. 

(c) Section 456.306(c): Results of 
Program Audit. Section 456.306(c) of the 
Nov. 12th notice addressed the 
requirements governing the delivery and 
content of the results of the RCS audits. 
The approximately 100 comments 
received on this section addressed two 
major categories—on-site, in-person 
delivery of audit results and the 
inclusion of Federal tax credit 
information with the audit results. 

In the preamble to the Nov. 7th rule, 
DOE delineated the basis for the 
requirement of in-person delivery of the 
audit results. This reflected DOE’s 
beliefs that: (1) in-person delivery will 
assure a greater understanding of the 
results of the audit and of the further 
services which the program offers; (2) in- 


27759 


person delivery does not necessarily 
mean higher costs for the audit; and (3) 
in-person delivery provides a better 
opportunity for the auditor to attempt to 
motivate the customer to take some 
energy conservation action. The Nov. 
12th notice proposed the elimination of 
this on-site and in-person requirement 
because it was not contained in NECPA 
and because there was no firm data 
indicating that any of the beliefs cited in 
the Nov. 7th rule were valid. 

The 84 comments received addressing 
the elimination of the requirements for 
in-person delivery of audit results were 
split evenly between those supporting 
and those opposing the proposal. Many 
of the supporting comments agreed with 
in-person delivery in principle, but 
welcomed the flexibility at the State 
level. Others, however, cited the 
additional costs of on-site delivery of 
audits, such as the added costs of 
portable computer terminal audit 
services compared to batch processing, 
and the uncertain benefits of such an 
approach. 

On the other hand, other commenters 
strongly urged the retention of the on- 
site delivery-requirements. These 
commenters cited some experience with 
existing programs that indicated that in- 
person delivery was a more effective 
means of conveying the results of the 
audit than mailing audit results without 
any personal explanation. 

DOE’s amended final rule does not 
require on-site and in-person delivery of 
audit results. In its place, DOE has 
established a requirement in 
§ 456.306(b)(4) that, if audit results are 
not presented in person, the auditor 
offer to provide the customer, at the time 
of the audit, with a written sample of the 
typical form of the audit results and a 
brief explanation of how to interpret 
such results. Further, if the results are 
not delivered in person, the utility, 
pursuant to § 456.306(c)(2), must provide 
an opportunity for the customer to ask a 
qualified person questions about the 
results of the audit. 

The other major category of comments 
on § 456.306(c) discussed the inclusion 
of Federal tax credit information with 
the audit results. Over 90 percent of 
these comments favored the retention of 
tax credit information as part of the 
audit results. DOE believes that audit 
results must, as required by NECPA, 
provide estimates of the expected costs 
of conservation and renewable resource 
measures covered by the audit. Since 
tax credits can be claimed by most audit 
recipients, they may represent an 
important cost factor. Further, DOE 
believes that the inclusion of general tax 
credit information, such as that included 
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in the program announcement, does not 
constitute a significant program burden. 
Therefore, simplified Federal tax credit 
information is required by 

§ 456.306(c)(1)(iv). 

(d) Section 456.306(d): Prohibitions. 
DOE proposed to delete the requirement 
that the auditor provide the eligible 
customer with a written statement of 
any substantial interest which the 
auditor or the auditor's employer has 
directly in the sale or installation of any 
program measure, and the prohibition’ 
against an auditor estimating (as part of 
the audit) the cost or energy savings of 
any product which is neither an energy- 
conserving practice nor a program 
measure. Instead DOE proposed a 
general prohibition against 
anticompetitive and discriminatory 
practices. 

Most commenters advocated the 
restoration of a disclosure requirement. 
Some stated that a general prohibition 
against anticompetitive and 
discriminatory practices was inadequate 
and unenforceable. Others felt that 
written disclosure of substantial interest 
was necessary to protect consumers and 
small businesses from anticompetitive 
or discriminatory practices. DOE has 
decided not to specifically require 
written disclosure of substantial interest 
by the auditor in the amended final rule. 
DOE believes that if auditors are 
permitted to have direct and substantial 
financial interests in the supply or 
installation of program measures, the 
potential for anticompetitive acts or 
practices probably exists. However, the 
general prohibition against 
anticompetitive or discriminatory 
practices provides States with sufficient 
notice that procedures to eliminate or 
minimize this potential may be 
necessary. States are free, of course, to 
retain the requirements for written 
disclosure of substantial interest or to 
implement other requirements to 
address this concern. 

Commenters were divided over the 
issue of nonprogram measures. One 
State conservation office felt that if 
utilities were allowed to recommend 
nonprogram measures, company 
products rather than conservation could 
become the focus of discussion with the 
customer. Another commenter felt that 
there should be a restriction on the 
utility to limit its audit to approved 
program measures which conserve 
nonrenewable energy. Comments from 
utilities approved of the deletion of the 
prohibition. They appreciated the 
flexibility to discuss non-RCS Program 
measures, especially when questioned 
about such measures by customers. 

As was proposed in the Nov. 12th 
notice, DOE has eliminated the 


prohibition against an auditor estimating 
the cost or energy savings of any 
product that is neither an energy- 
conserving practice nor a program 
measure. Even though this specific 
prohibition has been eliminated, DOE 
has decided that an auditor may include 
in an RCS Program audit only those 
measures or products approved by the 
Governor. Similarly, audit results may 
include information only on those 
measures or products that are also 
approved by the Governor. In this way, 
States will be assured sufficient control 
over audit content. These changes have 
been incorporated in the amended final 
rule under § 456.306(b)}(6) and 

§ 456.306{c){3). 

(e) Section 456.306(f): Auditor 
Qualifications. Over 70 commenters 
addressed the DOE proposal that the 
State Plan be required only to provide 
that each person who performs a 
program audit need only be qualified to 
conduct the necessary measurements to 
determine the estimated costs and 
savings of the installation of program 
measures, and that all specific Federal 
requirements for qualifying installers 
and inspectors be eliminated. 

The majority of those who commented 
on this issue expressed agreement with 
the DOE proposal. These commenters 
approved of the flexibility given to 
develop State-specific training 
programs. Utilities argued that even 
without specific Federal training 
requirements, utilities would continue to 
ensure quality auditors to enhance their 
company image and to give beneficial 
information to their customers. 
Commenters also stated that existing 
State and local agencies could 
effectively monitor contractor 
installations and supervise building 
inspections. The commenters who 
opposed the elimination of specific 
training requirements thought that the 
development of qualification procedures 
should not be left to the States and that 
it was DOE’s responsibility to provide 
guidelines to ensure that auditors, 
installers, and inspectors were qualified. 

The amended final rule retains the 
basic requirements for auditor 
qualification contained in the Nov. 12th 
notice. Furthermore, the amended final 
rule does not address qualification 
procedures for installers of measures or 
inspectors of installed measures. DOE 
agrees with those commenters who 
believed that specific Federal 
requirements were unnecessary as 
States and utilities will ensure that RCS 
audits are conducted by properly 
trained auditors. With respect to the 
qualification requirements for installers 
and inspectors, States may wish to 
maintain or establish requirements 
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similar to those contained in the Nov. 
7th rule in partial fulfillment of their 
responsibility to assure the quality of 
measures supplied or installed under the 
program (see preamble discussion 
II.C.14—Quality Assurance of Supply 
and Installation Activities). In response 
to those commenters who felt that DOE 
should provide qualification guidelines 
for auditors, installers, and inspectors, 
the qualification procedures listed in 

§ 456.314 of the Nov. 7th rule, along with 
the technical assistance developed by 


_DOE*‘ are available for use by States 


and utilities in developing or 
maintaining auditor installer, or 
inspector training programs. 

5. Sections 456.307 and 456.308: 
Arranging Installation and Financing. 
The Department received about 100 
comments on those provisions of the 
proposed rule requiring utilities to offer 
to help eligible customers to arrange the 
installation and financing of RCS 
Program measures. Almost all of the 
comments were from utilities that 
supported the increased flexibility 
provided in the proposal, but 
recommended some further 
modifications. 

Some commenters recommended that 
the requirements to provide arranging 
services be ‘dropped entirely, or be 
further reduced to require only that 
utilities distribute the required Master 
Lists of contractors, suppliers, and 
lenders. These commenters often noted 
that arranging services were requested 
by very few of their audited customers 
and were not considered a vital part of 
the program by themselves or most 
customers. A few commenters 
recommended that DOE maintain the 
requirements contained in the Nov. 7th 
rule. 

DOE has largely adopted the amended 
requirements regarding arranging as 
they were proposed in the Nov. 12th 
notice. The statutory requirement that 
utilities offer to assist eligible customers 
in arranging the installation and 
financing of program measures is clear. 


‘ Auditor training materials, including the RCS 
Auditor Training Manual, are available through the 
Energy Training and Education Center, P.O. Box 58, 
North Hampton, Massachusetts 01061, (413) 586- 
8540; or the Association of Energy Engineers, 4025 
Pleasantdale Road, Suite 340, Atlanta, Georgia 
30340, (404) 447-5083. The RCS Inspector's Guide for 
Conservation and Renewable Resource Measures 
(Stock no. 061-000-00-521-8), the RCS Installer/ 
Inspector Qualification Workbook: Renewable 
Resources (Stock no. 061-000-000-522-6), and a 
Guide to the Inspection and Installation of Vent 
Dampers and ID's (Stock no. 061-000-00-526-9) are 
available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington, D.C. 
20402. The RCS Installer’s Guide for Conservation 
Measures {Stock no. 061-000-00-520-0) is presently 
out of print. 
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This requirement is distinguished in the 
statute and conference report from the 
requirements to prepare and distribute 
lists of contractors, suppliers, and 
lenders. DOE believes Congress 
intended that utility arranging services 
be more than simple distribution of 
these lists. The statute, however, is not 
clear on the specific type or scope of the 
arranging services to be provided. DOE 
has given States full flexibility to 
develop and propose for inclusion in 
their State Plans specific procedures to 
govern utility arranging services. This 
added flexibility might be used, for 
example, to limit arranging services to 
the distribution of information to 
customers that would directly assist the 
customer in selecting and entering into a 
contract with a listed firm. Among other 
items, such information might include 
copies of standard bid forms, 
information on any relevant government 
or private standards, samples 
appropriate written contracts, and a 
description of warranty and other RCS 
Program protections. The service also 
might include a hot line or telephone 
information service. 

Many commenters suggested that 
DOE make two minor modifications in 
the language proposed in the Nov. 12th 
notice. First, it was recommended that 
the requirements for arranging service 
only apply to applicable program 
measures. This would limit the 
availability of these services to those 
program measures determined to be 
applicable at the State/utility level. This 
change has been adopted. 

Second, many commenters 
recommended that the regulation 
specifically recognize that some utilities 
may be unable to arrange for the 
installation of certain specific program 
measures if there are no listed 
contractors for those measures. If there 
are no contractors meeting the minimum 
requirements of the program for a 
particular measure, the utility has never 
been obligated to provide an arranging 
service for that measure. No changed to 
the wording of the regulation is 
necessary. 

6. Section 456.309: Accounting and 
Payment of Costs. Section 456.309 of the 
Nov. 12th notice contains the procedures 
for accounting and payment of program 
costs and the limitations on duplication 
of audits. Most of the 52 comments 
received addressing this section agreed 
with all revisions, but requested some 
éditorial clarification of § 456.309(c) 
which discusses duplication of audits. 
The comments. expressed confusion 
concerning the use of the term 
“residence” particularly as it relates to 
multifamily dwellings.. 


DOE has revised the language of this 
section to preclude any future 
misinterpretation of the Department's 
intent. The term “residence” has been 
change to “residential building or 
dwelling unit therein.” The language of 
subparagraph (c)(1) of this section 
addresses the possible duplication of 
audits as a result of an eligible customer 
being served by more than one covered 
utility. On the other hand, the 
of subparagraph (c)(2) addresses the 

possible duplication of audits as a.result 
i aiieamnetmiagenangele 
residential building or dwelling unit 
therein. 

7. Section 456.310: Customer Billing, 
Repayment of Loans, and Termination 
of Service. Proposed § 456.310{a) 
provided that ratepayers of a covered 
utility need not receive bills which 
itemize separately the costs of the utility 
RCS Program which are charged to all 
ratepayers, although any direct charge 
to a customer for an RCS service (such 
as loan repayment) included on the 
customer's bill must be stated 
separately. A number of comments 
urged that utilities be allowed to include 
direct charge information on or with the 
customer's bill. They argued that such a 
change would allow the utilities to bill 
concurrently with, but not necessarily 
on, the bill itself, thereby avoiding costly 
bill redesigning and development of new 
computer and accounting practices. DOE 
is persuaded by these arguments and 
has changed the language of § 456.310(a) 
ac 

Proposed § 456.310{b) reflected an 
ESA change requiring repayment of all 
loans arranged for under the RCS 
Program to be a part of the customer’s 
utility or fuel service billing upon 
request of the lender. A number of 
commenters objected to language in this 
proposed section which appeared to 
ignore the customer's right to decide 
whether to repay a loan for RCS 
services through a covered utility's 
periodic bill. DOE has always believed 
that the choice of using a utility’s 
repayment service is the customer’s and 
lender’s jointly, and never intended to 
imply otherwise. DOE has clarified the 
language in § 456.310(b) to confirm this 
belief. 

8. Section 456.311: List of Suppliers, 
Contractors, and Lenders. The Nov. 12th 
notice eliminated most of the criteria 
previously required in the Nov. 7th rule 
for listing and delisting, giving States the 
opportunity to develop any additional 
criteria. 

One requirement specified in the Nov. 
7th rule was that the listing agency not 
be a regulated utility. Since this 
prohibition was not required by NECPA, 


DOE proposed to eliminate it. Virtually 
all of the 110 comments received on 
proposed § 456.311(a} disagreed with the 
deletion of this prohibition. Utilities 
argued that the mechanics of listing and 
delisting contractors, suppliers, and 
lenders would be burdensome and 
costly and that this responsibility could 
result in liability and public relations 


discriminatory and entiounguiilive 
effects of allowing utilities which 
supply, install, or finance measures to 
compile the Master Record of suppliers, 
contractors, and lenders. In addition, 
many commenters pointed out that the 

congressional intent was to prohibit 
utilities from controlling the Master 
Record. In response to these comments,. 
DOE has reinstated the prohibition 
against utilities acting as the listing 
agency in § 456.311(a)(1). 

The Nov. 12th notice also proposed to 
eliminate the criterion contained in the 
Nov. 7th rule regarding the 
responsibility of a State in preparing its 
lists to notify all potential listees and 
required instead that a State make a 
“reasonable attempt” to notify all 
eligible suppliers, contractors, and 
lenders. The few comments on this issue 
were divided. DOE has retained the 
proposed language, believing that it 
reduces the burden on States. 

Most of the comments addressing 
§ 456.311(b) criticized the proposed 
reduction in requirements for contractor, 
supplier, and lender inclusion on the 
Master Record. Commenters were 
particularly concerned about DOE's 
deletion of the requirements that 
contractors: (1) provide a written 
contract to customers, (2) correct 
violations of installation standards 
without cost to the customer, (3) meet 
bonding or liability insurance’ - 
qualifications, and (4) be qualified to 
install furnace retrofit devices and wind 
energy systems. Commenters also 
disagreed with DOE's proposal to 
eliminate the lender listing requirement 
which prohibited lenders from taking 
security in property unless the 
homeowner acknowledges in writing 
that he/she is aware of the 
consequences of default on the lean. 
Commenters argued that without © 
guaranteed consumer in these 
areas, the credibility of the RCS Program 
would be diminished. They predicted. 
that, as a result, consumer participation 
and subsequent energy savings would. 





27762. 


decline. The commenters also claimed 
that the reinstatement of these listing 
requirements would not add to the cost 
of the RCS Program. 

On the other hand, several 
commenters agreed with DOE's 
proposed deletions, supporting the idea 
of allowing Staies to design their own 
listing requirements. A few also 
specifically supported the deletion of the 
requirement that contractors be bonded 
for performance, maintaining that bonds 
were often impossible to obtain. 

DOE has not reinstated several of the 
requirements for contractor inclusion on 
the Master Record for the following 
reasons. The requirements for free 
correction of violations and particular 
contractor qualifications are no longer 
necessary. The definition of 
“contractor's measure warranty” in 
§ 456.105 contains the ESA requirement 
that installation contractors remedy, 
without charge, any defects in materials, 
manufacture, design, or installation 
found within 1 year of installation. The 
requirement that contractors be 
qualified to install furnace retrofit 
devices and wind energy systems is not 
essential, since the Federal installation 
standards have been deleted. In lieu of 
these standards, however, § 456.317 now 
requires States to develop procedures to 
assure quality installations in their 
jurisdictions. (See preamble discussion 
I1.C.14—Quality Assurance of Supply 
and Installation Activities.) In 
fulfillment of this broader requirement, 
States may wish to consider the 
retention of some qualification 
requirements. The Gas Applicance 
Manufacturers Association suggested, 
for example, the retention of general 
qualification standards for contractors 
who install vent dampers. Lastly, the 
bonding requirement has not been 
reinstated, because of the difficulties 
associated with satisfying this 
requirement. 

DOE has reinstated two listing 
requirements. DOE is persuaded that the 
benefits associated with the contractor 
requirement to provide written contracts 
in § 456.311(b)(1)(iv) and the prohibition 
contained in § 456.311(b)(3)(iii) against 
lenders taking security in property 
without acknowledgment by the 
customer outweigh the small costs 
which may result from these 
requirements. 

Several commenters asserted that 
DOE's attempt to simplify § 456.311(b) 
had resulted in confusing the complaint 
and redress processes, such that redress 
proceedings occasionally were said to 
cover situations where the complaint 
process would be the proper procedure. 
DOE has reworded the provisions of 
§ 456.311(b) to correct this problem. 


A number of commenters addressed 
DOE’s proposal to replace the 
requirement in § 456.311(c) that States 
update the list every 30 days with a 
requirement that they do so 
“periodically.” Two-thirds of the 
commenters supported the change as a 
way of increasing States’ flexibility. 
DOE continues to stress the importance 
of States updating the lists as frequently 
as necessary, to enable new businesses 
entering the field to be included in the 
RCS Program and to provide consumers 
with current information. However, the 
proposed language is retained, as the 
appropriate frequency for updating may 
vary widely, depending on State 
conditions and the stage of development 
of the RCS Program in a specific area. 

Section 213({a)(3) of NECPA, as 
amended by ESA, provides that the 
State Plan shall require that the list of 
lenders include a notation informing 
customers that financial assistance 
under the Solar Energy and Energy 
Conservation Bank Act may be 
available from listed lending 
institutions. DOE inadvertently omitted 
this statutory requirement from the Nov. 
12th notice and has included it at this 
time. 

One comment objected to the phrase 
in § 456.311(c)(4) that the lists of 
suppliers, installers, and lenders be 
periodically updated “for distribution to 
eligible customers.” It was argued that 
the latter provision could be interpreted 
to require mailings of such lists to all 
eligible customers, despite the fact that 
the NECPA Conference Report clearly 
indicates that the updating requirement 
does not require mailing of the lists (H. 
Rep. 1751, 95th Cong. 2d Sess. at 97). A 
mailing or other distribution of the 
updated list is only necessary when an 
eligible customer requests a copy of that 
list. Therefore, DOE has deleted the 
reference to distribution. 

9. Section 456.312; Complaints 
Processing and Redress Procedures. As 
required by section 213 of NECPA, 

§ 456.312 proposed that the State Plan 
shall contain: (1) procedures for 
resolving complaints against persons 
who install or sell measures under the 
program, and (2) redress procedures for 
any individual alleging injury under the 
program. In the proposed rule, DOE 
deleted the provisions of the Nov. 7th 
rule defining minimum procedural 
content to give the States flexibility in 
determining their complaint and redress 
procedures, 

A variety of comments were received 
on this proposed section. Some 
supported the deletion of the specific 
complaints and redress procedures, 
while others urged that they be 
reinstated to assure consumer 
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confidence in the RCS Program: The 
majority requested clarification of 
DOE’s use of the words “complaints” 
and “redress” and the difference 
between them. 

DOE has retained the wording 
contained in the proposed rule. 
Complaints processing procedures are 
for resolving complaints by eligible 
customers against persons who sell or 
install measures under the RCS 
Program. The purpose is to allow 
consumers to have access to informal, 
and presumably less costly, complaint 
resolution or conciliation procedures, 
before the more formal redress 
procedures. The latter are to be 
available to any person, including 
consumers, contractors, lenders, and 
others, alleging any injury under the 
RCS Program. Several commenters felt 
that the wording “shall be entitled to 
redress” implies that a person is entitled 
to a remedy even without proof of 
injury. DOE uses the term “redress,” as 
does NECPA, to refer to the process for 
seeking a remedy, rather than the actual 
satisfaction for an alleged injury. 

10. Section 456.313: Coordination. In 
the Nov. 12th notice, DOE retained the 
requirement mandated by NECPA that 
the State Plan include procedures to 
ensure effective coordination between 
the RCS Program and all local, State, 
and Federal energy conservation 
programs within the State. However, 
DOE proposed to delete the requirement 
that a State provide, as a part of its plan, 
the procedures for coordination of RCS 
Programs among energy suppliers and 
the requirement that, if the lead agency 
is not the State regulatory authority, the 
lead agency coordinate State Plan 
implementation with the State 
regulatory authority. 

A few commenters opposed the 
deletion of these requirements. They felt 
that a lack of coordination could create 
a burden for utilities and home heating 
suppliers implementing RCS Programs in 
multiple States, because of inconsistent 
provisions in the various State Plans. 

DOE believes that while coordination 
within and between States is essential, 
the exact nature of that coordination 
should be left up to the States. 
Consequently, the language of the 
proposed rule is retained to allow States 
the flexibility to determine their own 
coordination procedures. 

11. Section 456.314: Home Heating 
Suppliers. DOE has adopted the 
provisions of § 456.314 as proposed in 
the Nov. 12th notice. 

12. Section 456.315: Program 
Measures. DOE proposed that a State 
need only require audits for those 
energy conservation and renewable 
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resource measures which had a payback 
period of 7 years or less, based upon an 
economic formula prescribed by DOE 
for use in a protetypical house. The 
payback was calculated in the following 
manner: 


where: 

P=simple payback 

S=first year energy savings (in dollars} 
F=installed first cost 

T=Federal and State tax credits 


The proposed economic formula 
estimated simple payback by taking into 
account State energy prices, national 
material and installation costs, Federal 
and State income tax credits, heating 
degree days, and cooling degree days. 
For purposes of calculation, savings due 
to reduced air-conditioning energy use 
were included whenever there were any 
cooling degree days in a particular 
region. The first year energy savings (S) 
were determined by applying the DOE 
Model Audit calculation procedures. 
The formula did not take into accoun 
interaction between measures. 

DOE received over 100 comments on 
the factors used in the economic 
formula. Most of these centered around 
the inclusion of Federal and State tax 
credits in the formula. Some of these 
comments supported inclusion of tax 
credits in the economic formula. 
However, the majority of the comments 
were from utilities which opposed tax 
credit inclusion. Reasons most often 
stated for the elimination of tax credits 
in the formula included: (1) It was the 
Administration's policy to reduce tax 
credits wherever possible; (2} only 
housing completed before April 1977 is 
eligible; (3) low-income individuals are 
not able to take advantage of tax 
credits; (4] tax credits are only available 
for a taxpayer's principal residence; (5) 
State tax credits often are not credits 
but exemptions from sales tax; and (6) it 
was inconsistent to include them since 
DOE had proposed to eliminate the 
requirement for discussion of tax credits 
in the program announcement and as 
part of the audit. 

DOE has retained the use of both 
Federal and State tax credits as part of 
the economic formula. The 
Administration has taken no direct 
action to propose the elimination of 
residential energy tax credits. DOE 
realizes that small groups of eligible 
customers do not qualify for tax credits 
for several reasons. Either their income 
is too low, or the residence for which 
they request an audit is not their 
principal residence or the residence was 


built after April 1977. However, the 
majority of customers eligible for an 
RCS audit do qualify for the Federal tax 
credit. Also, DOE, in the Nov. 12th , 
notice and in this amended final rule, 
applied Federal and State tax credits 
only against those measures that were 
specifically eligible for tax credits. State 
tax credits were used, but not State 
sales tax exemptions. In today’s final 
rule, DOE also has restored the 
requirements for tax credit discussion in 
the announcement and with the 
audit results. (See preamble discussion 
ILC. Announcement and 
IL.C.4—Results of Program Audit.) 

Even though DOE has considered both 
Federal and State tax credits in 
developing the list of program measures 
identified in Appendix [, a State has the 
flexibility to decide whether its own 
State tax credits should be excluded 
from the economic formula. Therefore, a 
State may develop its own list of 
program measures based on such an 
exclusion in accordance with 
§ 456.315(b}. Upon request, DOE will 
make available the technical support 
necessary to make such calculations. 

DOE received numerous comments 
regarding the choice of 7 years as the 
maximum limit for payback of program 
measures. Many commenters supported 
the idea of limiting program measures to 
those measures that have a payback 
period of 7 years or less. Several utilities 
stated that their customers were not 
interested in measures with unrealistic 
paybacks. However, a number of 
commenters took issue with the use of a 
7-year simple payback. Some . 
commenters felt that, if DOE were going 
to limit the analysis to simple payback, 
a 10-year or 15-year payback period 
should be used. Some felt that DOE 
should not limit the variety of energy 
savings options available to eligible 
customers by only requiring an audit for 
those measures which pay back in 7 
years or less. Commenters argued that 
consumers want information about, and 
are willing to invest in, measures that 
have longer payback periods. Others 
opposed the use of simple payback and 
instead suggested the use of a life-cycle 
costing or a return on investment 
methodology. Finally, others. suggested 
that DOE consider the value that the 
installation of a measure added to a 
residence. ’ 

After much consideration, DOE has 
retained in the final rule the use of a 7- 
year simple payback period. As stated 
in the Nov. 12th notice, DOE believes 
that by not requiring the audit to 
address any measure that has:a simple 
payback of more than 7 years, the aydit 
will include only those measures which 
are most cost effective and, thus, most 
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likely to be considered seriously by 
consumers. DOE reminds a State that it 
has the flexibility to add measures that 
pay back in more than 7 years fo the list 
of program measures identified in 
Appendix I for that State. 

Several commenters questioned 
DOE's use of estimated current fuel 
prices as part of the economic formula. 
Virtually all of these commenters 
expressed the belief that DOE should 
consider rising fuel prices to determine 
more accurately the payback periods of 
measures. 

In the amended final rule, DOE has 
substituted in the economic formula 
projected year-end 1962 fuel prices on a 
State-by-State basis for the projected 
1981 fuel prices used in the Nov. 12th 
notice. In response te the comments 
received, DOE believed that some 
change to the fuel prices used in the 
Nov. 12th notice was required. DOE 
chose projected year-end 1982 fuel 
prices since they offered a fair basis to 
determine payback of measures, and 
DOE felt reasonably confident in their 
accuracy. If a State disagrees with the 
energy price data used by DOE, it has 
the flexibility to substitute its own 
energy price data, in accordance with 
§ 456.315(b), and to determine the 
payback periods of measures using the 
calculation procedures outlined in the 
technical support document for the 
derivation of the amended RCS 
measures table. 

13. Section 456.316: Reporting and 
Recordkeeping. More than 50 comments 
were received on the proposed 
amendments to the Reporting and 
Recordkeeping requirements contained 
in § 456.316 of the Nov. 12th notice. 
These comments included views both 
strongly in favor of and strongly 
opposed to the amended requirements. 

Some commenters suggested further 
reductions in the proposed reporting and 
recordkeeping requirements, including 
the elimination of the requirement to 
retain audit results for at least 5 years. 
Section 215(b)(1)(A) of NECPA requires 
that audit results be retained for 5 years. 
Further, DOE believes that the proposed 
reporting requirements cannot be further 
reduced without substantially impairing 
DOE's ability to monitor program 
implementation. 

Many commenters supported the 
proposéd amendments. They stated that 
these amendments would significantly 
reduce the costs of reporting and 
recordkeeping activities and provide 
flexibility to submit a narrative report 
based only on data that was determined 
by the States or utilities to be easily 
derived. 
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An equal number of commenters 
criticized the proposed amendments. 
These commenters suggested that the 
proposed amendments would eliminate 
many worthwhile reporting 
requirements, would not require any 
information on program energy savings 
or program effectiveness, and would 
produce reports containing information 
that largely was not comparable from 
one State to another. Several 
commenters also noted that the specific 
data listed in the proposed amendments 
were easily derived from existing utility 
and State records. 

In the amended final rule, DOE has 
retained the basic reporting and 
recordkeeping requirements contained 
in the proposed rule. However, DOE has 
removed the provision granting States 
and utilities the authority to decide 
independently whether they are exempt 
from any of the requirements to gather 
and report specific data. Pursuant to 
§ 456.316(d)(2), DOE retains the 
authority to waive such requirements if 
they can be shown to be unusually 
burdensome or costly to fulfill. If a State 
feels it or any of its utilities should be 
exempted from one or more of these 
requirements, it may submit a request to 
DOE, together with its justification, at 
any time. : 

DOE believes that the amended 
reporting requirements are essential to 
effectively monitor program 
implementation. The information 
required will ensure that DOE and the 
Congress have basic information on the 
extent of program implementation and 
customer response. For example, DOE 
believes it is essential for the Federal 
Government to have simple information 
on the rate at which customers are 
choosing to use the services offered 
under the p This information 
could lead to the modification or 
elimination of costly services that are 
not being used. Although this 
information may not be sufficient for 
DOE to draw conclusions about the 
ultimate impact of the program or about 
State and utility compliance with the 
program regulations, it can provide a 
basis for more detailed and selective 
efforts to monitor and evaluate the 
program. 

On a separate point, it should be 
noted that the reporting requirements of 
§ 456.316 are not related to or duplicated 
by the information requested of some 
covered utilities by the Residential 
Energy Consumption Survey (RECS) 
conducted by the Energy Information 
Administration. The information 
provided by RECS on basic energy use 
trends and the characteristics of existing 
housing is used by the Building Services 


Division to identify program 
opportunities and limits. It is requested 
that utility companies continue to 
participate in RECS when asked to do 
80. 

14. Section 456.317: Quality Assurance 
of Supply and Installation Activities. In 
the Nov. 7th rule, DOE promulgated 
standards to govern the manufacture 
and installation of many suggested 
program measures. To ensure that these 
material and installation standards were 
fully implemented, the Nov. 7th rule also 
established a two-tier system of post- 
installation inspections. The first tier 
consisted of the mandatory inspections 
of all vent dampers, electric ignition 
systems, and wind energy systems 
which were considered especially 
hazardous if improperly installed. The 
second tier of the inspection system 
consisted of a schedule of random 
inspections of the remaining measures 
for which standards were set. 

The Nov. 12th notice proposed the 
elimination of all material and 
installation standards and post- 
installation inspection requirements 
from the RCS Program. There were 
several reasons cited for the proposed 
elimination of standards, including: (1) 
The ability of competitive forces in the 
marketplace to ensure that conservation 
and renewable resource measures are 
installed to perform effectively; (2) the 
lack of specific data indicating that 
sufficient hazards are posed by RCS 
measures to justify the establishment of 
Federal standards; and (3) the actions 
already taken by the Consumer Product 
Safety Commission with respect to 
cellulose insulation and urea- 
formaldehyde foamed-in-place 
insulation. 

The requirements for post-installation 
inspections were proposed for deletion 
because: (1) They were not specifically 
required by the statute; (2) the proposed 
elimination of material and installation 
standards removed their most obvious 
application; and (3) there remained a 
general provision requiring States to 
enforce the requirements of their State 
Plans. 

Together, nearly 200 comments were 
received on the proposed deletion of 
post-installation inspections and 
material and installation standards from 
the RCS rule. 

A total of approximately 80 comments 
were received on the subject of material 
and installation standards. Many of 
those comments supported the 
elimination of these standards from the 
final RCS rule. Many commenters felt 
that the marketplace provided the 
necessary quality controls, that the fear 
of product liability claims was sufficient 
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incentive to an industry to make safe 
products and to update continuously its 
safety standards to address identifiable 
risks, and that the marketplace should 
be given the opportunity to police itself 
unless it has proven unwilling to do so. 
Other commenters felt that maintaining 
the present RCS standards would, in 
effect, second-guess the national 
“testing” and standards organizations 
and undermine the effectiveness of the 
RCS Program without contributing to 
greater safety. 

On the other hand, many commenters 
supported retaining the material and 
installation standards in the final rule. A 
number of these commenters felt that 
national uniformity of standards would 
lead to less duplication of effort and less 
burden on manufacturers. The energy 
conservation retrofit industry is a 
rapidly changing one, with a large 
turnover in firms and often inadequate 
building codes, making dissemination of 
quality control information to 
contractors very difficult. Although 
voluntary consensus standards are 
developed for parts of this industry, they 
sometimes conflict between originating 
organizations. Other commenters 
believed that without mandatory 
standards there is little objective 
recourse available to evaluate a 
contractor's work and no benchmark to 
use as a basis for complaint, to delist a 
contractor, or to determine exactly what 
is warranted. 

Finally, commenters criticized the 
elimination of health and safety 
standards for materials, especially 
where Government tests show that 
certain products may pese a hazard to 
dwelling occupants if improperly 
manufactured or installed. They 
disagreed with DOE's premise that 
safety standards should be based on the 
determination that a safety risk actually 
exists. They felt that DOE should 
consider the potential safety hazards 
that might exist in the future as a result 
of the widespread retrofit of particular 
measures. 

Over 115 comments were received 
addressing post-installation inspections, 
with about half supporting each side of 
the issue. The most commonly cited 
reason for eliminating the post- 
installation inspection was cost. Many 
commenters felt that the inspection 
requirement is the most burdensome, 
expensive, and most difficult provisions 
of the program to administer. A few | 
commenters stated that there is little 
consumer interest in post-installation 
inspections. Other commenters felt that 
the post-installation inspection 
requirement is unnecessary since 
consumers retain all other statutory and 
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common law remedies for resolving 
disputes, and existing building codes 
already require inspections for items 
affecting health and safety. Finally, 
some commenters thought that listing 
and delisting procedures and warranties 
on program measures provide adequate 
safeguards. 

Other commenters responding to the 
issue of post-installation inspections 
supported the inclusion of an inspection 
requirement as part of the RCS Program. 
Although most of these commenters 
indicated that the existing requirements 
should be retained, a significant number 
suggested modifications or variations 
which would be preferable. The most 
frequently mentioned reason for 
retaining the inspection requirement 
was that inspections were considered 
necessary to protect consumer interests 
and maintain consumer confidence in 
the RCS Program. Many commenters 
stated that inspections are needed to 
ensure complete, correct, and safe 
installations and to maintain utility 
credibility and good will. Several 
commenters stressed the need for 
inspections during a program's early 
shakedown period. Three early 
conservation programs, at TVA, Pacific 
Power and Light, and Rhode Island’s 
RISE, found that 50 percent or more of 
the installations inspected in the initial 
stages of the programs had some type of 
defect. Several commenters also noted 
that the necessity for inspections during 
the initial stages of the program was 
supported in the ESA Conference Report 
(H. Rep. No. 1104, 96th Cong. 2d Sess., at 
296). In addition, even after an initial 
shakedown period, TVA's post- 
installation inspections found contractor 
call-backs necessary in 25 percent of the 

_ installations inspected. 

A significant number of commenters 
felt that some type of State-level quality 
assurance or inspection program is 
desirable. However, they differed on 
whether States, utilities, or others 
should perform any required 
inspections. Utilities generally agreed 
that State and local building inspectors 
are best qualified and situated to 
determine the proper installation of 
measures. On the other hand, States and 
local governments pointed out that the 
lack of building codes or adequate 
funding would make it extremely 
difficult for them to implement 
inspection programs. These commenters 
consistently agreed, however, that any 
enforcement mechanism should be 
developed at the State level. 

DOE has carefully considered the full 
range of-comments received on both 
standards and post-installation 
inspections. After an analysis of these 


comments and a review of congressional 


intent as expressed in the legislative 
history of both NECPA and ESA, DOE 
has concluded that there is not sufficient 
justification to retain the mandatory 
Federal requirements contained in the 
Nov. 7th rule for standards and post- 
installation inspections. DOE believes, 
however, that there remains sufficient 
concern about the safety and 
effectiveness of measures installed 
under the program to retain a general 
requirement that States establish, as 
part of their implementation plans, 
pursuant to § 456.317, procedures 
designed to ensure the quality of such 
supply and installation activities. 

First, with respect to the material 
standards established in the Nov. 7th 
rule, DOE believes that there is no 
significant evidence, based on the public 
comments received and other available 
information, that manufacturers of 
conservation and renewable energy 
measures included in the program are 
supplying products that fail to meet 
reasonably expected levels of product 
safety or product performance. The 
instances where product safety or 
product performance problems have 
occurred have been adequately 
addressed by actions taken by private 
consensus standards, State and local 
governments, or by the Consumer 
Product Safety Commission (see later 
discussion in this section on cellulose 
and urea-formaldehyde foam insulation 
standards). For these reasons, DOE has 
decided not to retain any of the material 
standards contained in the Nov. 7th rule. 

Second, regarding the installation 
standards established by the Nov. 7th 
rule, a number of comments provided 
evidence that incidents of improper 
installation of conservation and 
renewable energy measures are 
comparatively commonplace, especially 
in the initial stages of any major utility 
conservation program. However, these 
comments do not demonstrate a need 
for the retention of federally mandated 
RCS installation standards. In most 
cases, improper installation can be 
identified by reference to the 
manufacturer’s installation instructions, 
or to private consensus standards or to 
State and local codes. This means that 
States have available a number of 
alternative installation “standards” for 
use as part of any effort to improve 
installation quality. 

Finally, while an obvious problem 
exists as a result of the improper 
installation of conservation and 
renewable resource measures, there is 
virtually no evidence that these 
improper installations pose significant 
near- or long-term risks to homeowners 
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or occupants. DOE agrees with the many 
commenters who stated that it would be 
improper to base a decision on the need 
for such safety-related standards solely 
on the number or rate of injuries or 
deaths resulting from the use of a 
particular type of product. 
Consequently, in reaching a decision on 
this issue, DOE did consider any public 
comments or other available 
information that indicated there was a 
potentially significant risk associated 
with conventional use of RCS measures, 
whether or not actual injuries or deaths 
had already occurred in significant 
numbers. Even using this somewhat 
broader criterion, however, DOE has 
still concluded that there is insufficient 
evidence that actual or potential 
hazards exist which are sufficient to . 
justify the retention of the mandatory 
RCS installation standards related to 
safety. 

The other major issue that falls under _ 
the heading of quality assurance in 
supply and installation is the retention 
or deletion of post-installation 
inspection requirements. Based on the 
comments received, it is clear that these 
requirements were perceived as some of 
the most costly and burdensome 
contained in the Nov. 7th rule. On the 
other hand, where aggressive post- 
installation inspection programs have 
been implemented, they appear to have 
identified large numbers of improper 
installations and contributed 
significantly to improvements in the 
general quality of installation work. 

One of the major purposes for the 
establishment of the post-installation 
inspection requirements contained in the 
Nov. 7th rule was to ensure that a 
mechanism was implemented to enforce 
the material and installation standards 
also established by that rule. With the 
deletion of these mandatory standards, 
the need for specific post-installation 
inspection requirements is diminished. 
However, even in the absence of 
federally mandated standards, post- 
installation inspections could be used to 
ensure that conservation and renewable 
resource measures were installed in 
accordance with manufacturer 
instructions, private consensus 
standards, or State and local codes, if 
any. 

The post-installation inspections 
required by the Nov. 7th rule are only 
one of several mechanisms that a State 
or utility might employ to help improve 
installation quality. Further, while 
significant installation problems have 
occurred during the first years of several 
major utility or State-sponsored retrofit 
programs, there is insufficient evidence 
to conclude that similar problems exist 
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in all States, regardless of the type of 
program being implemented, or that 
these problems persist. For these 
reasons, DOE continues to believe that 
the specific post-installation inspection 
requirements contained in the Nov. 7th 
rule should not be retained. 

In lieu of any specific provisions 
requiring conformance with material 
and installation standards or the 
conduct of post-installation inspections, 
DOE has included in the amended final 
rule, pursuant to § 456.317, a general 
requirement that States and 
nonregulated utilities establish 
procedures to ensure that reasonable 
levels of effectiveness and safety are 
maintained in the supply and 
installation of measures under the 
program. This provision was established 
in response to the broad concerns 
expressed by many commenters and the 
apparent intent of the Congress, as 
reflected in Section 212(b)(1) (A), (B), 
and (E), as well as in the conference 
report to the ESA where the conferees 
agreed that, at least during the first year 
of any utility program, it is essential to 
perform a sufficient number of post- 
installation inspections to assure that a 
high quality performance be provided by 
the installers. Further, the conferees 
assumed that, in addition to adopting 
procedures to protect consumers against 
fraud, States, in the interest of 
maximizing the conservation benefits of 
utility programs, would also adopt 
procedures to assure that high quality 
installation work is accomplished. 

In satisfying the requirements of 
§ 456.317 5 of the final rule, DOE 
believes that there are many methods 
for achieving the overall objective of 
quality installation work. As suggested 
by the conferees, a 1-year inspection 
program may suffice. Another 
alternative is improved training or 
licensing requirements for installers of 
major energy conservation or renewable 
resource measures similar to the 
installer qualification requirements in 
the Nov. 7th rule. Another possibility 
might be to make available information 
and assistance to consumers so that the 


5States may wish to maintain the existing 
material and installation standards as part of their 
ures. To assist States in 


purchasers of measures under the RCS 
Program are better able to assure the 
quality of installation work performed at 
their residence. The types of information 
that could be provided include: the 
identity of contractors who agree to 
comply with specified voluntary 


' standards; the identity of measures 


which, when improperly installed, may 
significantly impair safety or 
effectiveness; descriptions of how to 
recognize the most common types of 
improper installation; the identity of 
individuals or firms qualified to perform 
independent inspections; and a 
description of protections available 
under State and local law, as well as the 
RCS program. Additionally, greater 
emphasis on the application of local 
building codes to retrofit situations may 
be a viable alternative to State- or 
utility-conducted post-installation 
inspections. For those States who do not 
wish to amend their State Plans, their 
existing plan provisions on standards 
and post-installation inspections would, 
of course, be sufficient to meet the 
general requirements of § 456.317. 
Finally, if a State determines, based on a 
study of the quality of supply and 
installation activities under the program, 
that existing private or public sector 
mechanisms are sufficient to ensure that 
reasonable levels of quality are attained 
for all or some measures, it need not 
establish special plan procedures for 
those measures. However, in this case it 
must provide DOE with information on 
the basis for this conclusion. 

It should be noted that § 456.317 
requires only that States incorporate in 
their plans procedures to ensure that 
reasonable levels of effectiveness and 
safety are maintained. Several utilities 
and States operating aggressive quality 
assurance programs have found that the 
number of monitoring activities (such as 
post-installation inspections) could be 
substantially reduced or eliminated after 
an initial period of program 
implementation. Therefore, States may 
choose to establish procedures which 
change with time. In those cases where 
a State chooses to phase down its 
quality assurance activities after an 
initial period, DOE urges the State to 
consider continuing a low-level 
monitoring effort. 

In conclusion, DOE believes that 
States and nonregulated utilities have a 
responsibility to ensure that reasonable 
levels of effectiveness and safety are 
attained for measures installed under 
the program. It is DOE's intent, however, 
to provide States and nonregulated 
utilities with maximum flexibility to 
design and implement a quality 
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assurance program appropriate to their 
needs. 

Cellulose and ran a am 
Foam Insulation Material and 
Installation Standards: 

In the preamble to the Nov. 12th 
notice, DOE proposed to defer to the 
judgment of the Consumer Product 
Safety Commission (CPSC) on the 
subject of urea-formaldehyde (u.f.} foam 
insulation and loose-fill cellulosic or 
wood fiber insulation products. DOE 
proposed to delete the existing final and 
interim final standards on these 
measures (44 FR 64683, November 7, 
1979, and 45 FR 63786, September 25, 
1980) and to withdraw its proposal to 
amend the u.f. foam insulation 
standards or ban the use of this 
insulation in the RCS Program (46 FR 
8996, January 27, 1981). 

With respect to cellulose insulation, 
CPSC has already established a - 
mandatory national standard governing 
the manufacture of such insulation (16 
CFR Part 1205). Therefore, DOE will not 
require that this standard be separately 
mandated under the RCS Program. 

On January 28, 1981, CPSC proposed a 
ban on urea-formaldehyde foam 
insulation (46 FR 11188, February 5, 
1981). On March 29, 1982, CPSC issued 
its final rule banning the use of u.f. foam 
insulation in residences and schools (47 
FR 14366, April 2, 1982). The 
Commission's ban is based on findings 
that u.f. foam insulation is being 
distributed in commerce and presents an 
unreasonable risk of injury from 
irritation, sensitization, and cancer 
because of the release of formaldehyde 
gas from the product after it is installed. 
The Commission has evaluated the 
effectiveness of existing standards as 
well as other possible approaches to 
controlling consumer exposure to 
formaldehyde gas released from the 
product. The Commission found that no 
feasible standard, including labeling or 
information disclosure, would 
adequately protect the public from the 
risk of injury associated with the 
product. 

The CPSC ban eliminates the use of 
u.f. foam insulation in conjunction with 
the RCS Program. In light of the CPSC’s 
action, the amended final rule deletes 
the material and installation standards 
for u.f. foam insulation from the RCS 
regulations. 


D. Subpart D—Nonregulated Utility 
Plans 


Subpart D, as proposed, contained a 
substantial simplification of the 
procedures for submission of RCS plans 
by covered nonregulated utilities not 
subject to a State Plan. These 
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simplifications were consistent with the 
changes proposed in subparts B and C. 
One comment was submitted which 
expressed concern that the requirement 
for “written agreements with the 
appropriate State agencies” in 
§ 456.406(c)(4) is unnecessarily 
burdensome. However, DOE believes 
that when a nonregulated utility 
proposes to utilize services provided for 
in the State Plan, evidence of the 
agreements with the State Lead Agency 
is necessary to satisfy DOE that the plan 
is viable and should be approved. 
Therefore, this requirement has been 
retained in the amended final rule. 
Some commenters expressed concern 
about possible inconsistencies in the 
reporting requirements proposed in the 
Nov. 12th notice. After careful _ 
consideration, DOE has determined that 
the annual reporting requirement 
established for States and regulated 
utilities in § 456.316 is also appropriate 
for nonregulated utilities. Therefore, 
DOE has eliminated the separate 
reporting requirements for nonregulated 
utilities contained in § 456.406(b) of the 
proposed rule. 


E. Subpart E—Supply, Installation, and 
Financing by Utilities 


DOE received over 20 comments on its 
proposal to incorporate the changes 
made by the ESA to the NECPA 
prohibition against utility supply, 
installation, and financing of residential 
energy conservation and renewable 
resource measures. These changes 
included completely removing the 
prohibition against utility financing and 
permitting a utility an exemption to 
supply and install measures through 
independent subcontractors. Section 
216(c) of NECPA allows a utility to 
supply and install measures through 
subcontracts with independent suppliers 
and contractors who are listed on the 
RCS Master Record and who are not 
under the control of the public utility or 
its affiliates or subsidiaries, Section 
216(c)(2) contains restrictions intended 
to prevent anticompetitive activities by 
utilities in exercising unreasonable 
control over the marketplace. 

Some of the commenters expressed 
concern over the anticompetitive 
potential that exists in utility supply and 
installation programs, especially in light 
of the fact that rather than offering 
detailed guidance, the DOE proposal to 
incorporate these ESA provisions had 
basically tracked the language of the 
statute. Commenters also stated that, at 
a minimum, DOE should require public 
hearings on any State Plan amendment 
that would allow or require utilities to 
supply or install measures through 


subcontractors before the plan 
amendment is submitted to DOE. 

The final rule incorporates the 
changes made by the ESA to the NECPA 
prohibition against utility supply, 
installation, and financing of energy 
conservation and renewable resource 
measures, a8 outlined in the Nov. 12th 
notice. DOE recognizes that 
anticompetitive problems might arise 
concerning individual utility supply and 
installation programs. However, as 
stated in the Nov. 12th notice, DOE does 
not believe a prescriptive regulation in 
this area could adequately resolve every 
situation that might arise with regard to 
the prohibition. Though it is not a 
requirement, DOE suggests to States 
that plan amendments which 
incorporate procedures to allow utility 
supply and installation programs 
through subcontractors should be 
subject to some form of public review 
before submission to DOE. (See 
preamble discussion II.B.1—State Plan 
Amendments.) 


F. Subpart F—Federal Standby 
Authority and Enforcement Provisions 


Subpart F concerns the Federal 
Standby Authority and Enforcement 
provisions. No changes were proposed 
to this subpart because it closely follows 
the requirements of section 219 of 
NECPA. It remains in effect as published 
in the Nov. 7th rule. 

As a separate item, DOE withdrew the 
proposed Federal Standby Plan, which 
was proposed as subpart J of part 456 
(46 FR 2522, January 9, 1981). DOE stated 
its intention to develop a revised 
Federal Standby Plan reflecting the 
amended final RCS rule. DOE received a 
few comments on this withdrawal. 
Several comments supported DOE's 
decision to withdraw the proposed 
Federal Standby Plan and replace it 
with a simpler, more flexible plan 
reflecting this final RCS rule. It is DOE's 
current plan to-repropose the Federal 
Standby Plan later in 1982. 


G. Appendices 


1. Appendix I—Program Measures. To 
reduce the burden on utilities of auditing 
both for the cost of purchasing a 
program measure and the cost of 
contractor installation, DOE proposed to 
designate whether a measure was a 
program measure if installed on a do-it- 
yourself basis (R), by a contractor (C), or 
both (RC). This proposal meant that 
with respect to an “R” measure an audit 
would have to address only the cost of 
purchasing the material and with 
respect to a “C” measure only the total 
cost of contractor installation. Only with 
respect to an “RC” measure would the 
audit have to address both the cost of 


27767 


purchase and the total cost of contractor 
installation. 

DOE proposed requiring only resident- 
installed costs for those measures that 
were not likely to be installed by a 
contractor (e.g., caulking, 
weatherstripping, and clock 
thermostats). Contractor-installed costs 
only were required for those items DOE 
believed were not likely to be installed 
by the resident or where building codes 
or regulations and safety considerations 
were likely to preclude resident 
installation. These measures were: wall 
insulation, storm or thermal windows 
and doors, replacement heating systems 
and oil burners, vent dampers, IID’s, 
replacement central air-conditioners, 
active solar heating, combined active 
solar space heating and hot water 
heating systems, solar domestic water 
heating systems, replacement solar pool 
heaters, and wind energy devices. 
Finally, DOE proposed to require both 
resident-installed costs and contractor- 
installed costs for those measures 
commonly installed by either a resident 
or a contractor (e.g., ceiling and floor 
insulation, water heater insulation, duct 
and pipe insulation, and heat reflective 
or absorptive films). 

DOE had solicited comments on 
whether its assumptions regarding 
resident and contractor installation of 
measures accurately reflected common 
practices in the marketplace. 

The DOE installation assumptions 
regarding clock thermostats, storm 
windows, storm doors, and solar 
domestic water heaters were questioned 
by several commenters. A few 
commenters suggested that both 
contractor- and resident-installed costs 
should be required for clock thermostats 
because many homeowners will need 
contractor assistance to install these 
devices. DOE agrees with these 
commenters and has changed the final 
rule to require both “R” and “C” costs 
for clock thermostats. 

Several commenters took issue with 
DOE's proposal not to require resident- 
installed costs for storm or thermal 
windows and storm or thermal doors. 
Commenters suggested that these 
measures commonly are available in 
retail stores and often are installed by 
homeowners. One utility found in a 
post-audit survey that over 20 percent of 
its customers who installed these 
measures performed the work 
themselves. DOE also received several 
comments suggesting that resident- 
installed costs should be included for 
solar domestic water heaters. 

DOE agrees that in some cases these 
measures are installed on a do-it- 
yourself basis. However, DOE does not 





27768 


believe that there is enough evidence 
that a substantial number of these 
measures are resident installed to 
require both resident- and contractor- 
installed costs. Therefore, in the final 
rule, DOE has included only contractor- 
installed costs for storm or thermal 
windows, storm or thermal doors, and 
solar domestic water heaters. A State in 
which do-it-yourself installation of these 
measures is a common practice is not 
precluded from requiring utilities to 
audit for resident-installed costs, nor is 
a utility precluded from offering this 
information voluntarily. 

A few commenters inquired why the 
same type of solar domestic water 
heater was used in all climate zones as 
a basis for the development of the 
measures table. They felt that for 
warmer climates, DOE should have 
considered a less expensive system that 
did not require freeze protection. 

DOE realizes that there are specific 
differences in collector types and 
systems for solar domestic hot water 
systems that would allow optimization 
on a climatic basis. In addition, it is 
recognized that similar regional 
differences exist regarding freeze 
protection. Since these types of regional 
differences were not taken into 
consideration for any other RCS 
measures, DOE has decided to continue 
to base its analysis on a solar domestic 
hot water system that can be used 
nationwide. However, as with the other 
solar measures, the DOE Model Audit 
procedures do size the solar domestic 
hot water system appropriately for each 
climate zone. 

Several commenters expressed 
confusion over the fact that, for 
replacement central air-conditioners and 
heat absorbing and heat reflective 
window and door material, the 
applicability of the measure was 
inappropriately related to the type of 
fuel used to heat the residence rather 
than to the type of fuel used to cool the 
residence. The measures table in 
Appendix I of the Nov. 12th notice had a 
column labeled “fuel,” for which the 
possibilities Were “electric,” “gas,” “oil,” 
and “heat pump.” DOE's intention was 
that the fuel type would refer to the fuel 
used by the system or device which was 
relevant to that measure. For example, 
the water heater insulation column 
referred to the fuel used for the water 
heater. 

There-were two measures for which 
the payback estimates were based 
entirely on the cost for cooling. These 
were replacement central air- 
conditioners and heat absorbing 
window and door material. For these 
measures, the type of heating fuel was 
irrelevant. The calculations for these 


two measures were based on a cooling 
system that was fueled by electricity. 

Although the analysis that produced 
the measures table assumed that “fuel” 
would refer to the fuel used by certain 
systems or devices, the assumptions 
were not reflected in the definitions at 
the beginning of Appendix I. Because of 
this fact, commenters were confused 
about the fuel column. To eliminate 
confusion and potential ambiguities in 
Appendix I to the final rule, DOE has 
expanded the section on “Category of 
Residential Fuel Use” (Appendix I (c)) 
and has eliminated certain ambiguous 
statements in paragraph (d) of Appendix 
I. Also, it was not DOE’s intention to 
replace heat pumps with central air- 
conditioners. Therefore, the heat pump 
lines have been removed from the 
columns in Table I for replacement air- 
conditioners and for heat reflective and 
heat absorbing window and door 
material. In addition, the meaning of 
“electricity” for these two measures is 
defined in greater detail under 
paragraphs (c)(3) and (c)(4) of Appendix 
I 


In the Nov. 12th notice, the active 
solar space heating and combined 
space/water heating measures were not 
included as program measures in any 
State. Their exclusion was based on 
analysis using the computer program 
F-chart 3.0, in which the same type of 
system was assumed for the whole 
country, and system costs were based 
on a survey of solar system 
manufacturers and suppliers. This 
analysis was also based on projected 
1981 fuel prices. Although the F-chart 
analysis was carried out using a best 
case approach, no systems qualified 
under the 7-year simple payback 
criterion. 

For the amended final rule, DOE 
updated the costs for these solar 
measures based on the Residential 
Retrofit Specifications/Cost Data Base 
developed after publication of the Nov. 
12th notice by the Solar Energy 
Research Institute with assistance from 
the R. S. Means Company. The use of 
updated system costs and the use of 
1982 fuel prices caused active solar 
space heating and combined space 
heating and hot water systems to qualify 
as measures in a few locations in the 
amended final rule. For this reason, DOE 
has included active solar space heating 
and combined space heating and hot 
water systems as program measures in 
appropriate cases in Appendix I of the 
amended final rule. Also, in the analysis 
for the amended final rule, as it did with 
the other active solar measures, DOE 
updated the costs used for solar 
domestic water heaters and replacement 
solar pool heaters. The use of updated 
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costs for these two systems, which were 
substantially higher than those costs 
assumed for the Nov. 12th notice, and 
the use of 1982 fuel prices resulted in a 
net decrease in the number of times 
these measures are identified in 
Appendix I. This result stems from the 
increased system costs that were not 
offset by the increased fuel costs. 

In the amended final rule, IID’s have 
also been identified as a program 
measure in Oregon for climate zone 8. 
The major factors qualifying ID's as a 
program measure in this instance were 
the use of updated 1982 fuel prices and 
the availability of State tax credits for 
that measure. DOE reminds States that 
§ 456.315 gives them the flexibility to 
exclude State tax credits from the 
economic formula used to determine 
payback periods for program measures. 

In the Nov. 12th notice, several 
measures became program measures for 
particular climate zones in States 
although they were not identified as 
program measures in those geographic 
areas in the Nov. 7th rule. In order not to 
increase the burden of the RCS Program 
on States and utilities, DOE proposed 
not to include those additional measures 
in the RCS Program. Those measures 
appeared in brackets in Appendix I to 
the Nov. 12th notice. DOE solicited 
comments on its approach to additional 
measures. DOE received very few 
comments on this proposal. One 
commenter stated that DOE, by not 
including these additional measures in 
the RCS Program, was in effect, 
discriminating among measures and that 
all measures which meet the payback 
criteria should be mandated by DOE as 
program measures. In the amended final 
rule, DOE requires a State to include 
these additional program measures, but 
only if the State changes its audit 
requirements by deleting other measures 
based on the new RCS measures table. 
DOE has made this revision because in 
those instances where other changes are 
being made to the program, it was felt 
that DOE’s justification for proposing 
that bracketed measures not be included 
{i.e., the additional costs to implement 
these changes would be burdensome) 
would no longer be applicable.” 

Modifications to the Nov. 12th 
proposal to identify single R-values for 
ceiling insulation and floor insulation 
were suggested by several commenters. 
The proposed measures table 
represented the addition of R-11 ceiling 
insulation to the existing R-7 ceiling 
insulation assumed for the prototypical 
house. DOE chose the addition of R-11 
insulation because it was a standard 
batt size which, when added to an 
existing R-7, would often result in a 
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7-year payback. Therefore, in the Nov. 
12th notice, DOE proposed to establish 
an insulation level of R-18 or more for 
ceiling insulation. The effect of this 
choice was to require an audit for that 
program measure if an eligible 
customer’s residence had less than R-18 
ceiling insulation. The proposed 
measures table also represented the 
addition of R-11 floor insulation to an 
uninsulated floor assumed for the 
prototypical house. Therefore, DOE 
proposed to require an audit for that 
measure if an eligible customer's 
residence had less than R-11 floor 
insulation. 

Commenters requested clarification of 
DOE's intent when it set the R-value for 
ceiling insulation at R-18 or more. One 
commenter asked if R-18 was a target 
level or if that was what should be 
added to existing insulation. Others 
raised the problem of adding so little 
insulation that the cost exceeded the 
savings. A few commenters suggested 
that DOE retain the approach used in 
the Nov. 7th rule to require specific R- 
values for ceiling and floor insulation 
which varied by climate zones and 
categories of fuel type. On the other 
hand, others felt that DOE should let the 
States determine the insulation levels — 
appropriate for their climate zones. 

In the amended final rule, DOE has 
not established insulation levels for 
ceiling and floor insulation. In a State 
where these measures are program 
measures, DOE has decided that a State 
shall be given the flexibility to 
determine the appropriate levels of 
recommended insulation. DOE also 
encourages a State to develop, as part of 
the State Plan, in accordance with 
§ 456.306(b)(2), applicability criteria for 
an auditor to consider in determining 
whether these measures should be 
audited for in a given residence. 
Technical assistance is available from 
DOE to help States determine cost- 
effective insulation levels and develop 
appropriate applicability criteria. 

DOE solicited comments on the 
impact of its proposal to apply the 
economic formula to two types of wind 
energy devices. The first type was a 2- 
kilowatt (kW) nonutility interconnected 
direct current (DC) wind machine, and 
the second type was an interconnected 
alternating current (AC) wind machine. 
The Nov. 7th rule did not specify the 
type of wind energy device for which an 
audit had to be conducted. Therefore, in 
those few geographic areas where it was 
proposed that both wind energy devices 
were cost effective, DOE was concerned 
that the proposal might have 
unintentionally created additional 
burdens. In Appendix I to the Nov. 12th 


notice, a wind energy device appeared 
in brackets for a particular climate zone 
in a State only when it had not been 
identified as a program measure in that 
area under the Nov. 7th rule. 

In the amended final rule, wind 
energy devices either are bracketed [ ] 
or are bracketed and asterisked[ }*. If 
a wind energy device is bracketed and 
asterisked, a State that does not change 
its State Plan by deleting measures 
based on the amended RCS measures 
table is allowed to continue to require 
utilities to audit for the same type of 
wind energy device currently in their 
program. If, in Appendix I, a wind. 
energy device is either bracketed or 
bracketed and asterisked, a State that 
changes its State Plan by deleting 
meaures based on the amended RCS 
measures table must require utilities to 
audit for the appropriate type of wind 
energy device identified in Appendix I. 
Where both tyBes of wind energy 
devices are identified, an audit is 
required for only one of these devices. 

DOE did receive several other 
comments ing other assumptions 
DOE made about wind devices. Many 
commenters questioned why battery 
storage was not included for the 2-kW 
DC wind machine. Battery storage was 
not included because the power 
expected to be generated under most 
wind will be sufficiently low to 
be used entirely on the premises as it is 
generated. The stand alone capability 
implied by battery storage was not 
considered reasonable for the majority 
of eligible customers, as it would require 
considerable additional system expense 
and might entail battery storage 
hazards. Several commenters took issue 
with the 2-kW size wind machine used 
as the basis for developing the measures 
table, while other commenters 
questioned why buyback rates were not 
considered. A 2-kW machine was 
selected in order to enable all of the 
electric output generated to be used on 
the premises. This allowed all the 
electric energy supplied by the wind 
machine to be valued at retail 
residential electric rates, which 
simplified the analysis by eliminating 
the need to consider buyback rates. A 2- 
kW machine operating ina 12-mph 
average annual wind regime generates 
approximately 400 kWh of e! of electricity 
per month. According to the Rocky 
Mountain Electric League, 350 kWh of 
electricity are required to operate an 
electric domestic water heater. In 
certain areas of the country that have 
greater than 12 mph average annual 
winds or locations with better than 
average utility buyback rates, a larger 
size machine may be more appropriate. 


DOE considered this situation and 
decided not to change the size of the 
wind machine used as the basis for 
calculation for the: measures table 
because the energy output of a 2-kW 
machine could be utilized by the 
majority of households that use 
electricity. Under the analysis, it was 
never intended that these systems 
would provide energy to operate 
electrical appliances. It was assumed 
that the AC machine would provide 
supplementary energy for space and 
water heating. It was also assumed that 
electric resistance elements would be 
added to the DC machine to heat water 


- and space. 


Copies of the methodology used to 
determine the final RCS measures 
tables, including copies of the DOE 
Model Audit, may be obtained by 
writing the Building Services Division at 
the address provided at the beginning of 
this notice. 

2. Appendix I]—Prototypical House 
Assumptions. As part of the Nov. 12th 
notice, DOE solicited comments on the 
prototypical house used by DOE for the 
measures table. The prototypical house 
is a model of the ranch style home 
developed in the National Bureau of 
Standards document NBSIR-77-1309. 
The house is based upon a National 
Association of Home Builders (NAHB) 
survey of 84,000 homes built by 1,600 
builders selected randomly from the 
builder members of NAHB. The home is 
typical of ranch styles built in 1974. 

Several comments were received from 
States and utilities stating that the 
prototypical house was not 
characteristic of the type of housing 
found within their geographic areas. 
These commenters requested that States 
be given the flexibility to develop their 
own prototypical house for use as a 
basis for determining the applicable 
measures for that State. a 

DOE recognizes that a si 
prototypical house cannot possibly 
represent all the housing stock in the 
Nation. The prototypical house was 
established only as a basis to estimate 
the payback of measures. If a State 
wishes to develop a State-specific 
prototypical house that is representative 
of houses in its geographic area, it may 
do so as part of its State Plan, in 
accordance with § 456.315{b}. The State- 
specific prototypical home should be 
configured so that it allows reasonable 
savings calculations of all program 
measures. 

Commenters also felt that the 
measures table should be listed by type 


commenters stated that it was 
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particularly important to have a 
separate measures table for multifamily 
dwelling units, since these buildings 
were not thermally similar to the 
prototypical house. DOE has decided 
that a new measures table for 
multifamily buildings is not appropriate 
since the multifamily housing stock is so 
diverse that it cannot be easily 
characterized by a single prototypical 
building. Therefore, DOE has included in 
Appendix III specific multifamily 
applicability criteria and procedures for 
determining energy usage cutoffs that 
would correspond to a 7-year simple 
payback for multifamily dwelling units. 
(See preamble discussions under 
IL.C.4.b. and Appendix IIL) 

Commenters also questioned the 
modifications and assumptions made by 
DOE regarding the prototypical house. 
As stated in the preamble to the Nov. 
12th notice, DOE modified 
characteristics of the house to make it 
more representative of existing housing 
stock and to allow for the calculation of 
all RCS measures. 

One commenter correctly pointed out 
that an error was made in Appendix II 
in the designation of east and west wall 
areas. In the final rule, DOE has 
corrected these errors. The area of the 
east wall now reads “264 ft?,” and the 
west wall area reads “260 ft?.” Also, 
under the heading “Glazing” the second 
line reads “East Area Sliding Glass 
Door=72 ft’ and the third line reads 
“West Area=55 ft?” 

3. Appendix III—Multifamily 
Applicability Criteria and Procedures 
for Determining Usage Cutoff Levels. 
Appendix III contains specific 
applicability criteria for residential 
buildings containing more than four 
dwelling units (multifamily) and 
procedures for determining energy and 
hot water usage cutoff levels in such 
buildings. (See also preamble discussion 
under II.C.4.b—Content of Audit.) 

The applicability criteria would 
determine whether a program measure 
should be audited for in a particular 
multifamily dwelling unit. DOE has not 
developed multifamily applicability 
criteria for caulking, weatherstripping, 
duct and pipe insulation, storm or 
thermal windows, heat reflective and 
heat absorbing window materials, and 
IID’s, as DOE has determined that they 
have the same applicability in 
multifamily dwelling units as in the 
prototypical house. Specific 
applicability criteria have been 
developed for ceiling insulation, floor 
insulation, wall insulation, storm or 
thermal doors, clock thermostats, water 
heater insulation, solar domestic water 
heaters, and combined active solar 
space heating and solar domestic hot 


water systems because of the physical 
differences possible between the 
prototypical house and a multifamily 
dwelling unit. DOE has determined that 
wind energy devices and replacement 
solar pool heaters are not applicable in 
multifamily dwelling units. 

In addition to the applicability 
criteria, energy usage cutoff levels have 
been developed for replacement 
furnaces, replacement oil burners, flue 
opening modifications, replacement 
central air-conditioners, solar domestic 
water heaters, active solar space 
heating systems, and combined active 
solar space heating and solar domestic 
hot water systems because they may 
have significantly different paybacks for 
multifamily dwelling units as compared 
to the prototypical house. The payback 
for these measures is dependent upon 
heating energy use or cooling energy use 
or hot water use. A cutoff level for a 
measure is that level of usage for which 
a 7-year payback is probable. DOE has 
developed procedures for determining 
the appropriate cutoffs for heating and 
cooling energy use and hot water use for 
these measures. An audit for each of 
these measures would be required when 
annual energy usage or hot water usage 
in a multifamily dwelling unit is high 
enough such that a 7-year payback is 
probable. 

The derivation of the formulae to 
determine cutoff levels for heating and 
cooling energy usage and hot water 
usage are available from DOE and may 
be obtained by writing to Mr. Mark 
Friedrichs at the address which appears 
at the beginning of this notice. 

III. Regulatory Impact Analysis 

A Regulatory Impact Analysis on the 
amendments to the RCS Program 
regulations has been prepared by DOE, 
and reviewed by the Office of 
Management and Budget, pursuant to 
the requirements of Executive Order 
12291. Copies of the Regulatory Impact 
Analysis can be obtained by writing the 
Building Services Division at the 
address which appears at the beginning 
of this notice. A summary of the — 
of the RIA is provided below. 

During the comment period, many 
persons severely criticized DOE for not 
completing a preliminary RIA by the 
time the proposed amendments were 
issued, Although DOE had already 
initiated the preparation of an RIA, the 
analysis had not at that time been 
completed even in a draft form. Further, 
the lack of data on the actual costs and 
benefits of RCS or similar programs 
hindered DOE’s efforts to complete the 
analysis. 

The RIA, completed by DOE, analyzes 
the costs and benefits of the Nov. 7th 
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reins and the amended final 
regulations using a range of different 
assumptions or estimates regarding the 
program's impacts. For a significant 
number of these parameters, it was not 
possible to assign a single value because 
of uncertainties in the data. Because of 
these considerations, the Department 
adopted a case study-type approach in 
which each critical parameter was 
assumed to vary over a reasonable 
range. Four cases were defined which 
represented a spectrum of program 
performance assumptions from the least 
to the most optimistic. Table 1 indicates 
the ranges of estimates used for each of 
six critical parameters. 

Tables 2 through 4 summarize the 
results of the cost/benefit analysis for 
the four cases, each considering the 
Nov. 7th and amended final rule options, 
In case 1, the program is assumed to 
obtain a comparatively low public 
response, both in terms of audit requests 
and the number of actions taken in 
response to audits. In this case, 
cumulative energy savings (through the 
year 2000) are calculated to reach 8.72 
million barrels of oil equivalent (BOE) 
under the new rule and 9.95 million BOE 
under the old rule. These savings would 
be achieved at a cumulative cost to 
Federal and State governments, utilities, 
and consumers (through 1985) of $715 
million under the new rule and $1,030 
million under the old rule. Benefits and 
costs each increase successively for the 
three remaining cases. As Table 3 
indicates, savings increase very rapidly 
under the assumptions posed for the 
four cases. In each case, the energy 
savings are less under the new rule than 
under the old rule. There are several 
reasons for this drop in energy savings, 
including the elimination of measures 
from the audit and the replacement of 
the more stringent requirements 
concerning post-installation inspections 
and effectiveness standards with a more 
general requirement that States 
establish quality assurance procedures. 
However, in each instance, there are 
cost savings realized under the new rule, 
as is shown in Table 2. Thus, for each 
case, the new rule is likely to result in 
greater cost savings, while sacrificing 
some energy savings. 

To evaluate the costs saved under the 
proposed new rule, relative to energy 
savings foregone, the present discounted 
values of the dollar cost per BOE saved 
under the old and new rules were 
calculated. Table 4 presents a 
comparison of the old and new rules for 
each case when either a 10-percent or 
15-percent discount rate.and a 3-percent 
annual fuel price increase are assumed. 
The RIA also includes calculations using 
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a variety of assumptions about other 
fuel price escalation rates and discount 
rates. Although no concrete benchmark 
is available with which to compare 
these numbers, a reasonable opportunity 
cost range is bounded by current retail 
prices of natural gas and fuel oil. The 
1981 average retail price for natural gas 
delivered to residential markets was 
$27.19 per barrel of oil equivalent. 
Typical oil prices in 1981 include 
imported crude oil at $37.86/bbl and 
home heating oil at $51.53/bbl. The 
a ble value for electricity would 
per BOE, since all energy costs 
aaa quantities are calculated in primary 
(rather than end-use) fuel units. A useful 
cost figure for comparison is the 
quantity weighted average cost of 
residential fuels and electricity. This 
average for 1981 was $32.25 per BOE. 

It is noteworthy that a significant 
benefit/cost differential exists between 
the old and new rule. This is reflected in 
the lower estimated costs of saving a 
barrel of oil equivalent under the new 
rule than under the old in each of the 
four cases postulated. 

For cases 3 and 4, using the price of ~ 
natural gas or heating oil and a 10- 


percent discount rate indicates that 
energy may be “obtained” economically 
through the RCS Program. This indicates 
that under these assumptions the 
program’s benefits appear to exceed its 
costs. In other words, if no program 
were implemented, the Nation is likely 
to have to purchase additional energy 
supplies at « greater total cost than the 
estimated cost of implementing the 
program. However, with the more 
conservative assumptions about the 
program in case 1, the opposite 


- conclusion results. Case 2 results in 


energy savings at a cost somewhat 

than current natural gas and 
electricity prices, as weli as the average 
residential energy price. Also, the cost 
per BOE saved under case 2 even 
exceeds the price of imported oil if a 15- 
percent discount rate is used. The 
benefit/cost results of the program, 
therefore, depend highly on the 
assumptions of the costs and responses 
to the program. This case study analysis 
indicates an advantage to the new rule 
when compared to the overall cost- 
effectiveness of the old rule, but it does 
not indicate a clear advantage to 
implementation of the program 
compared to the effects of no program. 


TABLE 1.—ESTIMATES OF CRITICAL PARAMETERS 


oe eee anne OE, 
those persons the indicated activity because of the RCS Program. 
*Energy savings are expressed as a fraction of total energy use. 


Pl nee ag gr mer nga nen 


TABLE 2.—CUMULATIVE CosTs TO YEAR 1985 
(INCLUDES PROGRAM COSTS AND CUSTOMER 
INVESTMENT Costs; PROGRAM CosTS ONLY 
ARE INDICATED IN PARENTHESES) 


TABLE 3.—CUMULATIVE ENERGY SAVING TO 
THE YEAR 2000 UNDER OLD AND New RULES 


TABLE 4.—CosTS OF BARRELS OF Oi Equiva- 
LENT SAVED UNDER Otp AND New Rutes 


In conclusion, DOE believes that the 
RIA demonstrates that there is 
substantial uncertainty about the.cost- 
effectiveness of the program as a whole 
and the many specific 
imposed by statute or regulation. 
Because of this uncertainty, it is 
probable that the program is not cost- 
effective for at least some regions of the 
country. Of particular note is that the 
revised RIA demonstrates that the cost- 
effectiveness and overall impact of the 
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program was substantially 
overestimated in the original RIA for the 
program, issued in 1979. Finally, the RIA 
indicates that the program revisions will 
permit about a 35-percent reduction in 
direct program costs (the RIA indicates 
a 34- to 38-percent nee 
are likely to result in a modest, but still 
significant increase in the program's 
overall cost-effectiveness. Based on the 
substantial uncertainty surrounding the 
program’s effects and the marginal 
improvements in estimated overall cost- 
effectiveness, DOE believes the RIA 
supports the general conclusions that 
the changes made in the amended final 
rule are justified. 


IV. Regulatory Flexibility Act 


The Regulatory Flexibility Act (Pub. L. 
96-354) requires, in part, that an agency 
prepare an initial regulatory flexibility 
analysis for any proposed rule unless it 
determines that the rule will not have a 
“significant economic impact on a 
substantial number of small entities.” In 
the event that such an analysis is not 
required for a particular rule, the agency 
must publish a certification and 
explanation of that determination in the 
Federal Register. 

DOE certified in the Nov. 12th notice 
that the proposed rule would not have a 
significant economic impact on a 
substantial number of small-entities. 
DOE did not receive any comments 
directed specifically at this certification. 
However, numerous comments were 
received on the potential impact of the 
proposed amendments on small entities. 
None of these comments that 
the proposed rule, if finalized, would p 
impose any additional direct burdens or 
costs on small businesses. The 
regulations generally apply only to 
States and major utilities. In fact, 
several comments suggested that the 
proposed deletion of many provisions, 
such as detailed requirements for 
contractors and manufacturers to 
observe material and installation 
standards, would relieve a considerable 
burden on nonutility entities, many of 
which are 

On the other hand, many commenters, 


the removal of several provisions 
designed to prevent or minimize 
anticompetitive utility activity might 
adversely affect small businesses. 
Anticipating this concern, the Nov. 12th 
notice emphasized that a general 
requirement that RCS plans contain 
adequate measures to prevent such acts 
or practices remains. Further, in 
response to comments received from 
small entities and other institutions and 
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persons, DOE has added several 
provisions to the amended final rule that 
are intended to reduce further the risk of 
anticompetitive or discriminatory 
activities. Therefore, DOE again certifies 
that these amendments will not have a 
significant economic impact on a 
substantial number of small entities. 


V. Environmental Impacts 


As indicated in the Nov. 12th notice, 
DOE has prepared an Environmental 
Impact Statement for the entire 
Residential Conservation Service 
Program (DOE/EIS-0050) in accordance 
with the requirements of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seg.). The notice of 
availability was published in the 
Federal Register on November 7, 1979. 
Copies may be obtained by writing the 
Building Service Division at the address 
provided at the beginning of this notice. 

This EIS addressed both the national 
aggregate pollution impacts of the 
program, and the potential site-specific 
health and safety impacts. In general, 
the EIS concluded that the program was 
likely to have a small, but positive 
impact on pollution levels nationwide. 
With respect to site-specific impacts, the 
EIS addressed the potential health and 
safety impacts of each energy 
conservation or renewable resource 
measure to be addressed by the energy 
audits required under the program. The 
EIS concluded that these measures 
posed no significant health or safety 
problems if properly manufactured and 
installed. Finally, the EIS discussed a 
general concern about the effects of 
those measures designed to reduce air 
infiltration. Lower levels of air 
infiltration often increase the levels of 
air pollutants found in indoor air. 

On November 12, DOE proposed 
amendments to the RCS rule. The 
amendments that are most relevant to 
the issues addressed in the 
programmatic EIS include: the reduction 
of the number of different conservation 
and renewable resource measures 
required to be included in program 
audits and the establishment of a 
general requirement that States adopt 
procedures to assure quality supply and 
installation activities under the program 
as a substitute for the very detailed 
material and installation standards and 
post-installation inspection 
requirements that were contained in the 
Nov. 7th rule. 

The Nov. 12th notice stated that the 
subject matter of the proposed 
rulemaking was within the scope of the 
programmatic EIS and that the impacts 
of the proposed rulemaking were 
adequately addressed in the EIS. The 
notice specifically called attention to the 


potential adverse effects of the RCS 
Program on indoor air quality which 
were indentified in the EIS. To respond 
to this potential environmental problem, 
DOE specifically solicited public 
comment on whether the program 
announcement or the energy audit 
should be required to include 
information on indoor air quality. 

Approximately 25 comments were 
received which addressed DOE’s finding 
that the previously completed EIS 
sufficiently addressed the provisions of 
the proposed rule, or DOE's request for 
comments on the need to require the 
distribution of information on indoor air 
quality. 

DOE continues to believe that the 
impacts of the amendments to the Nov. 
7th rule are adequately analyzed in the 
EIS. No supplement to the existing EIS is 
required since the amendments do not 
include substantial changes to the RCS 
Program which are relevent to 
environmental concerns not analyzed in 
the EIS nor have significant new 
circumstances or information relevant to 
the environmental concerns arisen since 
completion of the EIS. 

Several commenters strongly objected 
to the DOE finding on the sufficiency of 
the existing EIS. These commenters 
generally felt that the proposal would 
lead to a substantial reduction in 
resulting energy savings and, 
consequently, to an increase in air and 
water pollutants over levels that would 
2 been attained under the Nov. 7th 
rule. 

DOE recognizes that the revised 
regulations will permit States and 
utilities to implement simpler and less 
costly programs that may not achieve all 
of the energy savings possible from the 
more costly program required by the 
Nov. 7th rule. While the Nov. 7th rule is 
the environmentally preferable 
alternative from this perspective, DOE 
believes that the amended final rule will 
still reduce energy consumption and 
consequently the national levels of 
major pollutants. The impacts of the 
reduced energy conservation benefits 
that would likely result from the 
program as amended are within the 
range of impacts analyzed in the EIS. 
Under either the original Nov. 7th rule or 
the amended final rule, the overall 
impact on the environment from the 
program would be small. For the reasons 
discussed earlier in the preamble, DOE 
has decided that the significant 
reduction in overall program costs 
justifies the reduction in potential 
environmental benefits due to reduced 
energy consumption. ° 

In addition to the national impacts, 
the EIS analyzed the potential impacts 
of the program's energy conservation 
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and renewable resource measures on 
the site-specific health and safety of 
eligible residential customers. The EIS 
concluded that no significant risk exists 
from any of the measures if 
manufactured and installed properly. 
The EIS categorized the covered 
measures according to the perceived 
risk of their use if manufactured or 
installed improperly. 

One category of measures was 
considered to have a very low 
probability of producing an adverse 
health or safetly impact, even if the 
measures were improperly 
manufactured or installed. These 
measures included caulking, 
weatherstripping, replacement air- 
conditioners, passive solar measures, 
duct and pipe insulation, clock - ~ 
thermostats, heat reflective and heat 
absorbing window or door material, 
devices associated with electric load 
management techniques, and energy 
conservation practices. 

The second category of measures 
described in the EIS was considered to 
have a “higher probability” of producing 
an adverse health or safety impact, if 
improperly manufactured or installed. 
For example, if some forms of insulation 
are put in contact with a heat source, 
such as a lighted cigarette or recessed 
light fixture, laboratory tests indicate 
that there will be an increased risk of 
fire. The measures in this category 
included ceiling insulation, wall 
insulation (other than urea- 
formaldehyde foam), floor insulation, 
water heater insulation, storm or 
thermal windows, storm or thermal 
doors, replacement furnaces or boilers, 
oil furnace replacement burners, active 
solar heating, active solar water heating 
and solar pool heaters. 

A third category was identified that 
included measures which, if improperly 
manufactured or installed, were likely to 
significantly increase the potential for 
adverse health and safety impacts. For 
example, an improperly installed vent 
damper can significantly increase the 
risks of carbon monoxide poisoning or 
explosion. These measures were: urea- 
formaldehyde foam insulation, * vent 
dampers, electric and mechanical 
intermittent ignition devices, and small 
wind energy conversion systems. 

DOE considered a range of 
alternatives for addressing the potential 
problems associated with the improper 
manufacture or installation of covered 
measures. 


* This insulation is no longer part of the program, 
due to action by the Consumer Product Safety 
Commission (47 FR 14366, April 2, 1982). 
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Among the restrictive alternatives 
considered was the Nov. 7th rule, which 
included standards for all measures in 
the second and third categories 
described above and required the 
performance of either random or 100 
percent post-installation inspections of 
these same measures. The least 
restrictive alternative considered was 
represented by the Nov. 12th proposal, 
which contained no mandatory material 
and installation standards nor any 
requirements for post-installation 
inspections. 

Based on the analysis in the EIS, on 
the public comments received on the 
proposed amendments, and on a further 
review of existing data on the health 
and safety impacts of the covered 
measures, DOE has determined that the 
retention of mandatory Federal 
standards is not warranted.’ However, 
DOE included in the amended final rule 
a general requirement that States and 
nonregulated utilities establish 
procedures to ensure that reasonable 
levels of effectiveness and safety are 
maintained in the supply and 
installation of measures under the 
program. 

There is little evidence of actual 
incidents directly attributable to the use 
of covered measures. The EIS describes 
the potential hazards that can result 
from the improper manufacture or 
installation of covered measures. In 
many cases these hazards can be 
created solely by the actions of the 
manufacturer or installer of the covered 
measurer. In other cases, the hazards 
are not significant unless impro7er 
installation is associated with other 
contributing factors (such as overfused 


wiring). 

Most of the potential hazards 
identified have already been the subject 
of actions by: manufacturers (in the form 
of improved materials and construction 
or installation guidelines); private 
industry in general (in the form of 
consensus standards issued by 
organizations such as the American 
National Standards Institute, the 
American Society for Testing and 
Materials, the American Society of 
Heating, Refrigeration and Air- 
Conditioning Engineers, Underwriter’s 
Laboratory, and the American Gas 
Association); State and local 
governments (in the form of building 
codes); and the Federal Government (in 
the form of national mandatory — 
standards issued by the Consumer 


"This finding does not apply to cellulose 
insulation or urea-formaldehyde foamed-in-place 
insulation, both of which have been the subject of 
action by the Consumer Product Safety 
Commission, to which DOE defers. 


Product Safety Commission or 
guidelines issued by other agencies). 

The environmentally preferable 
alternative is the retention of the 
standards and post-installation 
inspection requirements in the RCS 
Program. However, the additional health 
and safety benefits that would likely be 
realized by these requirements are 
estimated to be very small, relative to 
the requirements of the present 
amendment. 

While a few measures might pose a 
significant health and safety risk if 
improperly manufactured and installed, 
actions by manufacturers, installers, 
State and local governments, and other 
institutions are capable of ensuring that 
reasonable levels of safety can be 
maintained, without the retention of 
specific RCS standards or post- 
installation requirements. For this 
reason, DOE has adopted in the 
amended final rule a general 
requirement that States and 
nonregulated utilities adopt procedures 
to provide quality assurance for supply 
and installation activitiesaunder the 
program. 

The final major issue concerns the 
effects of the RCS Program on indoor air 
quality and the extent to which DOE or 
States should take actions under the 
RCS Program to mitigate the potential 
health problems that might result from 
significantly reduced indoor air quality 
levels. 

The discussion of this issue in the 
programmatic EIS is still current and 
comprehensive. The EIS identifies 
numerous sources of indoor air 
pollutants, such as radon, formaldehyde, 
and combustion byproducts; and 
discusses the potential health hazards 
posed by high concentrations of these 
pollutants. It also discusses ‘the potential 
impact of certain RCS Program 
measures, such as weatherstripping and 
caulking, on air exchange rates in 
residences and, ultimately, on the 
concentrations of these pollutants. 

It is generally recognized that these 
measures, which are regularly 
recommended by RCS Program audits, 
are designed to reduce air infiltration in 
existing residences. Reduced air 
infiltration saves energy by slowing the 
rate at which heated or cooled indoor 
air escapes the structure. As a result, 
these measures slow the rate at which 
indoor air is mixed with outdoor air. 
This reduced air exchange rate means 
that indoor air contaminants are 
replaced by “fresh” air less often and, as 
a result, the indoor air quality may be 
reduced. The seriousness of the risks 
posed by such reduction in air quality, 
however, is still largely unknown. How 
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much air exchange rates can be reduced 
without posing significant health risks is 
subject to considerable debate. 

Since the completion of the EIS, some 
additional information has become 
available on indoor air quality. For 
example, both DOE and HUD have 
supported research on the possible 
effects of conventional weatherization 
techniques on air exchange rates. DOE's 
research indicated that weatherization 
efforts directed specifically at reducing 
air infiltration in about 100 New Jersey 
homes were able to reduce exchange 
rates by about 15 percent on average. 
HUD’s research indicated up to a 25- 
percent reduction was achieved in some 
of the residences included in a 76 home 
sample. Other DOE research has also 
confirmed that there are very large 
variations in the concentrations of 
indoor air pollutants, paraticularly 
radon. Radon concentrations have been 
found to vary by a factor of several 
hunderd even within the same region. In 
general, no significant new research on 
the health effects of indoor air 
pollutants has been completed; an 
exception is the additional research on 
the effects of formaldehyde which led to 
a CPSC decision to ban urea- 
formaldehyde foam insulation. Finally, 
ASHRAE has recently issued a new 
consensus standard (62-81) on the 
ventilation levels required for 
acceptable indoor air quality. 

Although this added information has 
contributed to an understanding of the 
indoor air quality issue, it does not 
constitute significant new circumstances 
or information relevant to 
environmental concerns and bearing on 
the program or its impacts. Present 
information is still insufficient to lead to 
any firm conclusions about the level of 
health hazards posed now by indoor air 


- pollutants, the likely effect of the RCS 


Program on this level, or the most 
appropriate mitigating actions. This lack 
of reliable data on indoor air quality has 
been recognized recently by several 
organizations, including ASHRAE, the 
World Health Organization, the 
National Academy of Sciences, and the 
Council on Environmental Quality, all of 
whom recommend that additional 
research be performed. 

Most of the comments received on this 
issue agreed that insufficient evidence 
existed to warrant the establishment of 
specific requirements as part of these 
amendments. In general, these 
commenters recommended continued 
research. 

On the basis of these comments, DOE 
had decided not to require the 
distribution of specific information on 
indoor air quality as part of the program 
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on and on viable measures to 
assure that reasonable safe levels of air 
quality are maintained, while still 
conserving energy. Such information is 
available from DOE by writing the 
Building Services Division at the 
address given at the beginning of this 
notice. 

The decisions made on two of the 
three issues discussed above reflect a 
rentention of provisions intended to 
ne environmental — while 


roviding considerably grea 

flexibility and eetiiets to States to 
design and implement a program most 
appropriate to their needs. These 
decisions were: to include several 
provisions, largely drawn from the Nov. 
7th rule, which are expected to result in 
higher levels of energy savings than 
would have been realized under the 
Nov. 12th notice {e.g., the retention of 
conservation practices in the program 
audit); and to establish a general 
provision requiring States to adopt (or 
retain) procedures to assure that 
reasonable levels of safety are 
maintained in the supply and 
installation of measures under the 
program. The overall conclusions of the 
programmatic EIS remain valid. These 
are that the RCS Program is likely to 
result in small, but positive impacts on 
national pollutant levels, and that the 
conservation and renewable resource 
measures covered by the program are 
safe and environmentally benign when 
properly manufactured and installed. 

This preamble constitutes the record 
of decision required by 40 CFR 1505.2 
(Regulations for Implementing the 
Procedural Provision of the National 
Environmental Policy Act). 


VI. Paperwork Reduction Act 


The reporting and recordkeeping 
requirements contained in § 456.316 
have been approved by the Office of 
Management and Budget under the 
provisions of the Paperwork Reduction 
Act of 1980 (Pub. L. 96-511) and have 
been assigned OM§ control number 
1904-0040. 


List of Subject in 10 CFR Part 456 


Energy audits, Energy conservation, 
Housing, Insulation, Reporting 
requirements, Solar energy, Utilities. 

In consideration of the foregoing, the 
Department of Energy amends Chapter 
II, Title 10 of the Code of Federal 
Regulations, by amending Part 456 as set 
forth below. 

Issued in Washington, D.C., on June 15, 
1982. 


Joseph J. Tribble, 
Assistant Secretary, Conservation and 
Renewable Energy. 


10 CFR Part 456 is amended by 
revising Subparts A through F and 
Appendices I and If, adding a new 
Appendix IH, and removing Subparts G 
through I. As amended, Part 456 reads as 
follows: 


PART 456—RESIDENTIAL ENERGY 
CONSERVATION PROGRAM 


Subpart A—General Provisions and 

Definitions 

Sec. . 

456.101 Purpose and scope. 

456.102 Petitions concerning conflicts of 
laws. 

456.103. Appeals and other relief. 

456.104 List of covered utilities. 

456.105 Definitions. E 

456.106 Utility and home heating supplier 
liability. 


Subpart B—Preparation, Submission, and 
Approval of State Plans and Temporary 
Programs 


456.201 

456.202 Initial ‘submission. 

— Notice, comment, and public 

earing. 

456.204 Procedures for submission and 
approval of State plans. 

456.205 Home heating suppliers. 

456.206 Tennessee Valley Authority (TVA). 

456.207 Temporary Programs. 

Subpart C—Content of State Plans 


456.301 Scope. 

456.302 Coverage of State Plan. 

456.303 Procedures for enforcing compliance 
with the State Plan. 

456.304 State monitoring of utility supply, 
installation, and financing, 

456.305 

456.306 

456.307 

456.308 

456.309 


Program announcement. 
Requirements for program audits. 
Arranging installation. 


Arranging financing. 
Accounting and payment of costs. 
Customer billing, repayment of 
loans, and termination of service. 
456. = List of suppliers, contractors, and 
ders. 


456.312 Complaints processing and redress 
procedures. 


456.314 Home heating suppliers. 
456.315 Program measures, 


456.316 Reporting and recordkeeping. 
456.317 Quality assurance. 


Subpart D—Nonregulated Utility Plans 

Sec. 

456.401 Scope. 

456.402 Coverage. 

456.403 Notice, comment, and public 
hearing. 

456.404 Procedures for submission and: 
approval of Nonregulated Utility Plans. 

Programs. 


456.501 Scope and definitions. 

456.502 Prohibition. 

456.503 Exemption for certain measures. 

456.504 Exemption for utility subcontractor 
supply and installation. 

456.505 Exemption for existing supply and 
installation. 

456.506 Exemption for supply and 
installation authorized by State or local 
law. 

456.507 Waivers. 

456.508 Notification. 

456.509 Procedure for obtaining 
determinations and waivers. 

456.510 Appeals. 

456.511 Certain exempt activities and 
compliance with accounting, costing, 
billing, and repayment provisions. 


Subpart F—Federal Standby Authority and 
Enforcement Provisions 


456.601 Scope. 

456.602 Conditions under which standby 
authority shall be invoked. 

456.603 Standby authority in lieu of State 
Plans. 

456.604 Standby authority for nonregulated 
utilities. 

456.605 Failure to comply with orders. 

456.606 Enforcement provisions; Penalties; 
Election of review procedure. 

Appendix I to Part 456—Program Measures. 

Appendix II te Part 456—Prototypical House 
Assumptions. 

Appendix III to Part 456—Multifamily 
Applicability Criteria and Procedures for 
Determining Usage Cutoff Levels. 

Authority.—Part 1 of Title II of the National 

Energy Conservation Policy Act, Pub. L. 95- 

619, 92 Stat. 3206 et seg. (42.U.S.C. 8211 et 

seq.), as amended by Subtitle B of Title V of 

the Energy Security Act, Pub. L. 96-294, 92 

Stat. 611 et seq.; Department of Energy 

Organization Act, Pub. L. 95-91, 91 Stat. 565 

et seq. (42 U.S.C. 7101 et seq.). 


Subpart A—General Provisions and: 
Definitions 


§ 456.101 Purpose and scope. 

This part contains the regulations of 
the Residential Conservation Service 
(RCS) Program. This program is 
mandated by Part 1 of Title I of the 
National Energy Conservation Policy 
Act, Pub. L. 95-619 as amended by 
Subtitle B of Title V of the Energy 
Security Act (ESA), Pub. L, 96-294. 
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§ 456.102 Petitions concerning conflicts of 
laws. 


(a) A utility filing a petition to 
determine whether the utility— 

(1) Is prohibited by a State or local 
law or regulation from taking any action 
required to be taken under NECPA, or 

(2) Is required or permitted by a State 
or local law or regulation to take any 
action prohibited by NECPA, shall file 
the petition with the Assistant Secretary 
for Conservation and Renewable 
Energy, Department of Energy, 1000 
Independence Avenue, SW., 
Washington, D.C. 20585. Any such 
petition shall contain a copy of the 
applicable State or local laws or 
regulations and a description of the 
action the utility believes it is prohibited 
from taking or is permitted or required 
to take under such laws or regulations. 

(b) The Assistant Secretary shall give 
notice of the petition to the Governor, 
State Energy Office, and State 
Regulatory Authority of the applicable 
State, and such other persons as the 
Assistant Secretary deems appropriate. 
Any such person or entity may file 
comments with the Assistant Secretary 
with respect to such petition within 30 
days of receipt of the notice. 

(c) If the Assistant Secretary 
determines pursuant to such petition 
that a State or local law or regulation 
prohibits a utility from taking any action 
required to be taken under NECPA or 
permits or requires a utility to take any 
action prohibited by NECPA, the 
Assistant Secretary shall issue an order 
superseding such State or local laws or 
regulations to the extent the laws or 
regulations are inconsistent with 
NECPA. Such an order shall be effective 
with respect to all utilities otherwise 
subject to such State or local laws or 
regulations and shall moot any 
outstanding petitions under this section 
by such utilities. 


§ 456.103 Appeals and other relief. 


(a) Any person seeking relief from the 
application of this rule may submit a 
request for relief in accordance with 
Subpart R of 10 CFR Part 205. When 
applicable, such a request shall contain 
the approval of the Governor. 

(b) Any person aggrieved by any 
order, finding, or determination made 
under §§ 456.102, 456.502-456.505, or 
§ 456.507 may appeal that order, finding, 
or determination in accordance with 
Subpart H of 10 CFR Part 205. Any 
person so aggrieved has not exhausted 
his administrative remedies until an 
appeal has been filed under Subpart H 
of 10 CFR Part 205 and an order granting 
or denying the appeal has been issued. 


§ 456.104 List of covered utilities. 

(a) Before the beginning of each 
calendar year, the Department of —- 
shall publish in the Federal 
list of all covered utilities for that 
calendar year. 

(b) Not later than 60 days after 
publication of the list, each State 
Regulatory Authority shall forward to 
the Assistant Secretary a copy of such 
list with designations as to which 
covered utilities on the list are under the 


jurisdiction of that Regulatory Authority. 


(c) The publication of the list is for 
informational purposes, and the failure 
to include a covered utility on the list or 
the failure of a State Regulatory 
Authority to designate a covered utility 
subject to its jurisdiction in no way” 
affects the duties of or requirements 
upon such covered utility under these 
rules or any plan promulgated pursuant 
to these rules. 


§ 456.105 Definitions. 

For purposes of this part— 

Assistant Secretary. The term 
“Assistant Secretary” means the 
Assistant Secretary for Conservation 
and Renewable Energy of the U.S. 
Department of Energy. 

Covered Utility. The term “covered 
utility” means in any calendar year a 
public utility which during the second 
preceding calendar year had either— 

(1) Sales of natural gas for purposes 
other than resale which exceeded 10 
billion cubic feet, or 

(2) Sales of electric energy for 
purposes other than resale which 
exceeded 750 million kilowatt-hours. 

Eligible Customer. The term “eligible 
customer” means a person who both— 

(1) Owns or occupies a residential 
building or dwelling unit therein (except 
that the owner of the common area 
within a residential building containing 
five or more dwelling units shall not be 
treated as an eligible customer for the 
purposes of the common area until such 
time as further rules are issued pursuant 
to this Part); and 

(2) Receives a fuel bill from a covered 
utility or participating home heating 
supplier for fuel used in such residential 
building or dwelling unit therein. 

Energy Conservation Measures. The 
term “energy conservation measures” 
means the following measures in a 
residential building— 

(1) Caulking. The term “caulking” 
means pliable materials used to reduce 


the passage of air and moisture by filling 


small gaps which may include (i) at 
fixed joints on a building, (ii) under 
baseboards inside a building, (iii) in 
exterior walls at electric outlets, (iv) 
around pipes and wires entering a 
building, and (v) around dryer vents and 
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exhaust fans in exterior walls. Caulking 
includes, but is not limited to, materials 
commonly known as “sealants,” “putty,” 
and “glazing compounds.” 

(2) Weatherstripping. The term 
“weatherstripping” means narrow strips 
of material placed over or in movable 
joints of windows and doors to reduce 
the passage of air and moisture. 

(3) Furnace Efficiency Modifications. 
The term “furnace efficiency 
modifications” means— 

(i) Replacement Furnaces or Boilers. 
The term “replacement furnaces or 
boilers” means a furnace or boiler, 
including a heat pump, which replaces 
an existing furnace or boiler of the same 
fuel type and which reduces the amount 
of fuel consumed due to an increase in 
combustion efficiency, improved heat 
generation, or reduced heat losses. 

(ii) Furnace Replacement Burner (Oil). 
The term “furnace replacement burner 
(oil)” means a device which atomizes 
the fuel oil, mixes it with air, and ignites 
the fuel-air mixture, and is an integral 
part of an oil-fired furnace or boiler 
including the combustion chamber, and 
which, because of its design, achieves a 
reduction in the oil used from that used 
by the device which it replaces. 

(iii) Flue Opening Modification (Vent 
Damper). The term “flue opening 
modification (vent damper)” means an 
automatically operated damper installed 
in a gas-fired furnace which— 

(A) Is installed downstream from the 
drafthood; and 

(B) Conserves energy by substantially 
reducing the flow of heated air through 
the chimney when the furnace is not in 
operation. 

(iv) Intermittent Pilot Ignition Device 
(IID). The term “intermittent pilot 
ignition device (IID)” means a device 
which, when installed in a gas-fired 
furnace or boiler, automatically ignites 
the gas burner and replaces a gas pilot 
light. 
(4) Replacement Central Air 
Conditioner. The term “replacement 
central air conditioner” means a central 
air conditioner which replaces an 
existing central air conditioner of the 
same fuel type and which reduces the 
amount of fuel consumed due to an 
increase in efficiency. 

(5) Ceiling Insulation. The term 
“ceiling insulation” means a material, 
primarily designed to resist heat flow, 
which is installed between the 
conditioned area of a building and an 
unconditioned attic. Where the 
conditioned area of a building extends 
to the roof, the term “ceiling insulation” 
also applies to such material used 
between the underside and upperside of 
the roof. The term “ceiling insulation” 





Federal Register / Vol. 47, No. 123 / Friday, June 25, 1962 / Rules and Regulations 


(6} Walt Insulation. The term “wall 
insulation” means a material, primarily 
designed to resist heat flow, which is 
installed within or on the walls between 
conditioned areas of a building and 
unconditioned areas of a building or the 
outside. 

(7) Floor Insulation. The term * “floor 
insulation” means a material, 
designed to resist heat flow, which is 

installed between the first level 
conditioned area of a building and an 
unconditioned basement, a crawl space, 
or the outside beneath it. Where the first 
level conditioned area of a building is on 
a ground level concrete slab, the term 
“floor insulation” also means such 
material installed around the perimeter 
of or on the slab. In the case of mobile 
homes, the term “floor insulation” also 
means skirting to enclose the space 
between the building and the ground. 

(8) Duct Insulation. The term “duct 
insulation” means a material, primarily 
designed to resist heat flow, which is 
installed on a heating or cooling duct in 
an unconditioned area of a buifding. 

(9) Pipe Insulation. The term “pipe 
insulation” means a material, primarily 
designed to resist heat flow, which is 
installed on a heating or cooling pipe in 
an unconditioned area of a building. 

(10) Water Heater Insulation. The 
term “water heater insulation” means a 
material, primarily designed to resist 
heat flow, which is suitable for 
wrapping around the exterior surface of 
the water heater 


material placed outside or inside an 
ordinary or prime window, creating an 
air space, to provide greater resistance 
to heat flow than the prime window 


with improved thermal performance 
through the use of two or more sheets of 
glazing material affixed toa window — 
frame to create one or more 

air spaces. It may also have an 
insulating frame and sash. 

(13) Storm Door. The term “storm 
door” means.a second door, installed 
outside or inside a prime door, creating 
an insulating air space. 

(14) Thermal Door. T The term “thermal 
door” means— 

(i) A door with enhanced resistance to 
heat flow through the glass area by 
affixing two or more sheets of glazing 
material; or 


Abeuhing Window or Door Material. 


The term “heat reflective and heat 
absorbing window or door material” 
means a window or door glazing 


material with exceptional heat ape 


or heat absorbing properties; 

reflective or emes films wat 
coatings applied to an existing window 
or door which thereby result in 
exceptional heat reflecting or heat 


absorbing properties. 


(16) Devices a amnied with Electric 


devices that reduce the maximum 
kilowatt demand on an electric utility 
and which are either— 

(i) Part of a radio, ripple or other 
utility controlled load switching system 
on the: customer's premises;. 

(ii) Clock-controlled load switching 
devices on major appliances; 

(iii) Interlocks, and other load- 
actuated, load-limiting devices;, or 

(iv) Energy storage devices with 
control systems. 

(17) Clock Thermostat. The term 
“clock thermostat” means a device 
which is designed to reduce energy 
consumption by regulating the demand 
on the heating or cooling system in 
which it is installed and which uses— 

(i) A temperature control device for 
interior spaces incorporating more than 
one temperature control level, and 

(ii) A clock or other automatic 
mechanism for switching from one 
control level to another. 

Energy Conserving Practices. The 
term “energy conserving practices” 
means low or no cost practices 
designated by the Governor in.a State 
Plan which (a) save energy, (b) do not 
require the installation of energy 
conservation or renewable resource 
measures, and (c) do not adversely 
impact the RCS Program. Such practices 
may include, but are not limited to— 

(1) Furnace Efficiency Maintenance 
and Adjustments, which means cleaning 
and combustion efficiency adjustment of 
gas or oil furnaces, cleaning or 
replacement of air filters on forced-air 
heating or cooling systems, lowering the 
bonnet or plenum thermostats to 80° F. 
on gas or oil forced-air furnaces, and. 
turning off the pilot light on a gas. 
furnace during the summer; 

(2) Nighttime Temperature Setback, 
which means manually lowering the 
thermostat control setting for the 
furnace during the heating season to a 
maximum of 55° during sleeping hours; 

(3) Reducing Thermostat Settings in 
Winter, which means limiting the 
maximum thermostat control setting for 
the furnace to 68° F.: during the heating 
season; 


Raising Thermostat Setting in 
Summer, which means setting the 
thermostat control for an air conditioner 
to 78° F. or higher during the cooling 
season; 

(5) Water Flow Reduction in Showers 
and Faucets, which means placing a 
device in a shower head or faucet to 
limit the maximum flow to three gallons 
per minute, or replacing existing shower 
heads or faucets with those having built- 
in provisions for limiting the maximum 
flow to three gallons per minute; 

(6) Reducing Hot Water 
Temperatures, which means manually 
setting back the water heater thermostat 
setting fo 120° F., and reducing the use of 
heated water for clothes washing; 

(7) Reducing Energy Use When a 
Home is Unoccupied, which means 
reducing the thermostat setting to 55° F. 
when a home is empty for four hours or 
longer in the heating season, turning an 
air conditioner off in the cooling season 
when no one is home, and turning a 
water heater off when a home is vacant 
for two days or 5 

(8) Plugging Leaks in Attics, 
Basements, and Fireplaces, which 
means (i) installing scrap insulation or 
other pliable materials in gaps around 
pipes, ducts, fans, or other items which 
enter the attic or basement from a 
heated space, (ii) installing fireproof 
material to plug any holes around any 
damper in a fireplace, and (iii) adding 
insulation to an attic or basement door; 

(9) Sealing Leaks in. Pipes and Ducts, 
which means installing caulking in any 
leak in a heating or cooling duct, 
tightening or plugging any leaking joints 
in hot water or steam pipes, and 
replacing washers in leaking water 
valves; and 

(10) Efficient Use of Shading, which 
means using shades or drapes (i) to 
block sunlight from a building 
in the cooling season, (ii) to allow 
sunlight to enter during the heating 
season, and (iii) to cover windows 
tightly at night during the heating 
season. 

ESA. The term “ESA” means Subtitle 
B of Title V of the Energy Security Act, 
Pub. L. 96-294, which amended Part 1 of 
Title II of the National Energy 
Conservation Policy Act (NECPA). 

Governor. The term “Governor” 
means the Governor or chief executive 
officer of a State or his designee; or, if a 
State agency is specifically designated 
by State law to carry out any function 
under the RCS Program, then the term’ 
“Governor” means that State agency for 
that function. 

“home heating supplier” means a person 
who sells or supplies home heating fuel 
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(including No. 2 heating oil, kerosene, 
butane, and propane) to an eligible 
customer for consumption in a 
residential building. 

Measure Warranties. (1) The term 
“manufacturer's measure warranty” 
means, at a minimum, a written 
warranty by the manufacturer of an 
energy conservation or renewable 
resource measure that the eligible 
customer for whom the measure is 
installed, the installation contractor who 
installs the measure, and the seller of 
the measure shall be entitled to obtain, 
within a reasonable period of time and 
at no charge, appropriate replacement 
parts or materials for those measures 
found within one year from the date of 
installation to be defective due to 
materials, manufacture, or design; 

(2) The term “supplier's measure 
warranty” means, at a minimum, a 
written warranty equivalent to that 
referred to in paragraph (1) of this 
definition provided by the supplier of an 
energy conservation or renewable 
resource measure to persons who 
purchase the measure from the supplier. 

(3) The term “contractor’s measure 
warranty” means, at a minimum, a 
written warranty by a contractor 
installing an energy conservation or 
renewable resource measure that any 
defect in materials, manufacture, design, 
or installation found within one year 
from the date of installation shall be 
remedied without charge and within a 
reasonable period of time. 

NECPA. The term “NECPA” means 
Part 1 of the Title II of the National 
Energy Conservation Policy Act, Pub. L. 
95-619, as amended by Subtitle B of 
Title V of the Energy Security Act (ESA). 

Nonregulated Utility. The term 
“nonregulated utility” means a public 
utility which is not a regulated utility. 

Nonregulated Utility Plan. The term 
“nonregulated utility plan” means a plan 
developed pursuant to Subpart D of this 

art. 
- Participating Home Heating Supplier. 
The term “participating home heating 
supplier ” means a home heating 
supplier that has elected to participate 
in a State Plan which includes home 
heating suppliers. 

Program Announcement. The term 
“program announcement” means the 
RCS program information and offer of 
services required to be provided by a 
covered utility or participating home 
heating supplier to each eligible 
customer by § 456.305. 

Program Audit. The term “program 
audit” means an audit in which the 
estimates of costs and energy savings 
are based on an adequate assessment, 
including actual measurements or 
inspections, as appropriate, performed 


on-site by the auditor, of the building 
shell and of the space heating, space 
cooling, and water heating equipment of 
the residence of an eligible customer. In 
the case of residential buildings 
containing more than four dwelling 
units, the program audit may mean an 
audit in which the estimates of costs 
and energy savings are based on a 
sampling of the types of units in the 
building. 

Program Information. The term 
Bw information” means the 

announcement and any 
loiermeiiee dissemination activities 
related to an RCS Program. 

Program Measures. The term 
“program measures” means those 
energy conservation or renewable 
resource measures which the Assistant 
Secretary has by rule determined to be 
appropriate by climatic region and fuel 
use category and which are found in 
Appendix I to this part, or which are 
determined to be program measures by 
a Governor in accordance wi 
§ 456.315(b). 

Public Utility. The term “public 
utility” means any person, State agency, 
or Federal agency which is engaged in 
the business of selling natural gas or 
electric energy, or both, to residential 
customers for use in residential 
buildings. 

Rate. The term “rate” means any 
price, rate, charge, or classification 
made, demanded, observed, or received 
with respect to sales of electric energy 
or natural gas, any rule, regulation, or 
practice respecting any such rate, charge 
or classification, and any contract 
pertaining to the sales of electric energy 
or natural gas. 

Ratemaking Authority. The term 
“ratemaking authority” means authority 
to fix, modify, approve, or disapprove, 
rates. 

RCS Program. The term “RCS 
Program” (Residential Conservation 
Service Program) means the program 
required to be implemented by covered 
utilities pursuant to an approved State 
Plan, an approved Nonregulated Utility 
Plan, or a Federal Standby Pian. 

Regulated Utility. The term “regulated 
utility” means a public utility with 
respect to whose rates a State 
regulatory authority has ratemaking 
authority. 

Renewable Resource Measure. The 
term “renewable resource measure” 
means the following measures in or with 
respect to a residential building— 

(1) Solar Domestic Hot Water 
Systems. The term “solar domestic hot 
water systems” means equipment 
designed to absorb the sun’s energy and 
to use this energy to heat water for use 
in a residential building other than for 
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space heating, including thermosiphon 
hot water heaters. 

(2) Active Solar Space Heating 
Systems. The term “active solar space 
heating systems” means equipment 
designed to absorb the sun’s energy and 
to use this energy to heat living space by 
use of mechanically forced energy 
transfer devices, such as fans or pumps. 

(3) Combined Active Solar Space 
Heating and Solar Domestic Hot Water 
System. The term “combined active 
solar space heating and solar domestic 
hot water system” means equipment 
designed to perform both of the 
functions described in paragraphs (1) 
and (2) of this definition. 

(4) Wind Energy Devices. The term 
“wind energy devices” means 
equipment that uses wind energy to 
produce energy in any form for 
residential purposes. 

(5) Replacement Solar Swimming Pool 
Heaters. The term “replacement solar 
swimming pool heaters” means a device 
which uses the sun’s energy solely for 
the purpose of heating swimming pool 
water and which displaces the use of a 
swimming pool heater using electricity, 
gas or other fossil fuels. 

Residential Building. The term 
“residential building” means any 
building used for residential occupancy 
which— 

(1) Is not a new building to which 
voluntary performance standards under 
Section 304({a) of the Energy 
Conservation and Production Act, as 
amended, apply; 

(2) Has a system for heating or cooling 
or both; and 

(3) Contains at least one, but not more 
than four, dwelling units. After January 
1, 1982, the term “residential building” 
also includes any building which 
contains more than four dwelling units 
unless such building contains a heating 
or cooling system, or both, which is a 
central system. 

Secretary. The term “Secretary” 
means the Secretary of Energy. 

State. The term “State” means a State, 
the District of Columbia and Puerto 
Rico. 

State Agency. The term “State 
agency” means a State, a political 
subdivision thereof, or any agency or 
instrumentality of either. 

State Plan. The term “State Plan” 
means a plan developed pursuant to 
Subpart B and C of this part. 

State Regulatory Authority. The term 
“State regulatory authority” means any 
State agency which has ratemaking 
authority with respect to the sales of 
electric energy or natural gas by any 
public utility (other than by such State 
agency), except that in the case of a 
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public utility with respect to which the 
Tennessee Valley Authority has 
ratemaking authority, such term means 
the Tennessee Valley Authority. 

TVA. The term “TVA” means the 
Tennessee Valley Authority. 


§ 456.106 Utility and home heating 
supplier liability. 

A covered utility or participating 
home heating supplier that arranges for 
a lender to make a loan to, or a 
contractor to perform work for, an 
eligible customer should not be held 
liable, by virtue of its role as project 
manager for the RCS program, in any 
cause of action between such customer 
and such lender or contractor. 


Subpart B—Preparation, Submission, 
and Approval of State Plans and 
Temporary Programs 


§ 456.201 Scope. 

This subpart identifies the 
responsibilities of the States and the 
Tennessee Valley Authority (TVA) in 
the preparation and submission of State 
Plans; the procedures for approval of the 
State Plan by the Assistant Secretary; 
and the procedures for submission and 
criteria for approval of Temporary 
Programs. 


§ 456.202 Initial submission. 


If a State intends to submit a State 
Plan, the Governor shall submit by 
January 6, 1980, a list of nonregulated 
covered utilities, if any, operating in the 
an which will be subject to the State 
Plan. 


§ 456.203 Notice, comment, and public 
hearing. 

Prior to submission of the State Plan 
to the Assistant Secretary for approval, 
the Governor shall provide for 
meaningful public notice, an opportunity 
for public comment, and public hearing. 


§ 456.204 Procedures for submission and 
approval of State Plans. 


(a) Who shall submit. Three (3) copies 
of the proposed State Plan shall be 
submitted to the Assistant Secretary by 
either: 

(1) The Governor of the State; or 

(2) The TVA with respect to all 
covered utilities over which the TVA 
has ratemaking authority and, in the 
discretion of TVA, with respect to any 
covered utility over which the TVA and 
another State Regulatory Authority have 
ratemaking authority. 

(b) Time for submission. The 
proposed State Plan shall be submitted 
by June 4, 1980, unless the time for 
submission has been extended by the 
Assistant Secretary, upon request of the 
Governor, for good cause shown. 


(c) Approval. If a proposed State Plan 
meets the criteria of Subparts B and C of 
this part, the Assistant Secretary shall 
approve it within 90 days of the date the 
proposed State Plan was submitted. 

(d) Disapproval. (1) If a proposed 
State Plan does not meet the criteria of 
Subparts B and C of this part, the 
Assistant Secretary shall, within 90 days 
of the date the proposal State Plan was 
submitted, disapproved the proposed 
State Plan in writing and shall specify in 
writing the grounds for disapproval. 

(2) Within 60 days of the date of 
disapproval of a proposed State Plan, or 
such longer period as the Assistant 
Secretary may determine, for good cause 
shown, the Governor may submit 
another proposed State Plan. 

(e) Amendments. The Governor may 
submit proposed amendments to an 
approved State Plan at any time. The 
Assistant Secretary shall approve or 
disapprove a proposed amendment - 
within 90 days of receipt of the proposed 
amendment. 


§ 456.205 Home heating suppliers. 


If the Governor submits a plan 
applicable to home heating suppliers in 
the State, it shall be a part of the State 
Plan and shall be submitted in 
accordance with the procedures of this 
subpart applicable to the submission of 
the State Plan. 


§ 456.206 Tennessee Valley Authority. 

In this part, except as otherwise 
specified, references to the Governor 
shall be deemed to refer also to the TVA 
and references to the State Plan shall be 
deemed to refer also to the TVA Plan. 
References in this part to a State as a 
geographic area shall with respect to the 
TVA Plan, be referenced to the service 
areas of the covered utilities subject to 
the TVA Plan. Reference in this part to a 
State as a governmental entity (other 
than references to State laws or 
regulations) or to any State Agency or 
officer shall be deemed to refer also to 
the TVA. 


§ 456.207 Temporary Programs. 

(a) Definition of Temporary Program. 
A Temporary Program is a plan or a part 
of a State Plan which exempts in whole 
of in part for a specified period, to be 
determined by the Assistant Secretary, 
but not to exceed three years from the 
date of approval of such Temporary 
Program, one or more utilities from one 
or more of the following provisions— 

(1) The requirements for preparing 
and distributing the Program 
Announcement described in § 456.305; 

(2) The requirements for offering and 
performing audits described in § 456.306; 
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(3) The requirements for offering to 
arrange and arranging installation of 
program measures described in 
§ 456.307; 

(4) The requirements for offering to 
arrange and arranging financing for the 
purchase or installation of program 
measures described in § 456.308; 

(5) The requirements concerning 
accounting and payment of costs 
described in § 456.309; 

(6) The requirements regarding billing 
of costs, repayment of loans, and 
termination of service described in 
§ 456.310; 

(7) The requirements for distributing 
the lists described in § 456.311(c); and 

(8) The prohibition against supplying 
and installing by covered utilities 
described in § 456,502(a). 

(b) Who may submit. A proposed 
Temporary Program may be submitted 
to the Assistant Secretary by either— 

(1) The Governor of a State; 

(2) A covered utility which is included 
in a State Plan, with the support of the 
Governor; or 

(3) A nonregulated utility not included 
in a State Plan. 

(c) Time for submission. A proposed 
Temporary Program shall be submitted 
to the Assistant Secretary anytime prior 
to 180 days after the effective date of 
these rules. 

(d) Approval. (1) The Assistant 
Secretary shall approve or disapprove a 
proposed Temporary Program within 90 
days of receipt of the Temporary 
Program, or later if he so notifies the 
person who submitted the proposed 
Temporary Program. 

(2) The Assistant Secretary may 
approve a Temporary Program for a 
period not to exceed three years from 
the date of approval. 

(e) Criteria for approval. The 
Assistant Secretary shall approve a 
proposed Temporary Program only if the 
person submitting the proposed t 
Temporary Program demonstrates to the 
Assistant Secretary's satisfaction that 
the Temporary Program— 

(1) Contains adequate procedures to 
assure that each covered utility under 
such program will charge fair and 
reasonable prices and rates of interest 
to its eligible customers in connection 
with the purchase and installation of 
residential energy conservation and 
renewable resource measures; 

(2) Contains adequate procedures for 
preventing unfair, deceptive, or 
anticompetitive acts or practices 
affecting commerce which relate to the 
implementation of such program; and 

(3) Is likely to result in the installation 
of program measures in at least as many 
residential buildings as would have 
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been installed had such utility not been 
exempt from the requirements for which 
exemption is sought. 

(f) Federal Standby Authority. The 
Federal Standby Authority described in 
Subpart F shall not be exercised with 
respect to a covered utility which 
either— 

(1) Is subject to an approved 
Temporary Program; 

(2) Is proposed for inclusion under a 
proposed Temporary Program which has 
been submitted in accordance with 
paragraph (c) of this section, but has not 
yet been approved or disapproved by 
the Assistant Secretary; or 

(3) Was subject to an approved 
Temporary Program which has 
terminated and such covered utility will 
be subject, within a reasonable time to 
be determined by the Assistant 
Secretary, to an adequately 
implemented approved State Plan or 
Nonregulated Utility Plan. 


Subpart C—Content of State Plans 


§ 456.301 Scope. 

This subpart prescribes the minimum 
requirements for the content of State 
Plans. The State may include additional 
information and provide additional 
requirements in the State Plan for the 
RCS Program if such information and 
requirements are not specifically 
prohibited by these rules or by any 
applicable law or regulation. All 
references in this subpart to covered 
utilities apply to regulated and 
nonregulated covered utilities subject to 
the State Plan. 


§ 456.302 Coverage of State Pian. 

(a) Regulated utilities. All regulated 
utilities providing utility service in a 
State which meet the definition of 
“covered utility” in § 456.105 shall be 
subject to the State Plan and shall be 
identified in the State Plan. 

(b) Nonregulated utilities. The State 
Plan shall identify which nonregulated 
covered utilities, if any, are covered 
under the State Plan. 

(c) Home heating suppliers. The State 
Plan shall state whether it includes an 
RCS Program for home heating 
suppliers. 

(d} Temporary Programs. The State 
Plan shall identify any covered utilities 
for which a request for a Temporary 
Program provision has been submitted, 
and describe or attach such provision 
for each such utility. 


§ 456.303 Procedures for enforcing 
compliance with the State Plan. 

(a) For the purposes of this section the 
term “RCS participant” means any 
person or entity directly governed by: the 
State Plan, including covered utilities, 


participating home heating esate. 
and all suppliers, contractors, and 
lenders on the Master Record. 

(b) The State Plan shall require each 
RCS participant to comply with the 
State Plan. 

(c) The State Plan shall contain 


‘adequate procedures for enf 


compliance with the State Plan by each 
RCS participant. 


§ 456.304 State monitoring of utility 
supply, installation, and financing. 

The State Plan shall— 

(a) Contain procedures to ensure that 
covered utilities which supply, install or 
finance the sale or installation of energy 
conservation or renewable resource 
measures shall— 

(1) Charge fair and reasonable prices 
and interest rates, which shall be 
determined by periodic review of 
comparative prices and interest rates by 
a State designated agency; 

(2) Conduct such activities in a 
manner which does not have a 
substantial adverse effect upon 
competition or involve the use of unfair, 
deceptive, or anticompetitive acts or 
practices; 

(3) When undertaking to finance a 
lending program for such measures 
through financial institutions, seek funds 
for such financing from financial 
institutions located throughout the area 
covered by the lending program (to the 
extent each such utility determines 
feasible, consistent with good business 
practice, and not disadvantageous to its 
customers); and 

(4) Meet the requirements of § 456.504 

if they undertake supply or installation 
activities under § 456.504. 

(b) Require any utility undertaking a 
program involving the supply or 
installation of any energy conservation 
or renewable resource measures as 
pee by § 456.504, or providing 

financing for the purchase or installation 
of any such measure, to notify the 
Assistant Secretary when such program 
becomes effective. 


§ 456.305 Program announcement. 

(a) Distribution and content. The State 
Plan shall require each covered utility 
and each participating home heating 
supplier to provide each eligible 
customer, no later than six months after 
approval of the State Plan and every 
two years thereafter until January 1, 
1985, with the following: 

(1) A list of the program measures for 
the category of residential buildings 
owned or occupied by such eligible 
customer. 

(2) A reasonable estimate (or range of 
estimates) of the savings in energy costs 
for a specified period of time which are 


likely to result from installation of each 
of the program measures in a typical 
building or buildings in such category. 

(3) A list of the energy conserving 
practices which shall be developed by 
the Governor. Such practices may 
include the practices defined in 
§ 456.105. 

(4) A reasonable estimate (or range of 
estimates). of the savings in energy costs 
for a specified period of time which are 
likely to result from the adoption of the 
practices, individually or as a group. 

(5) An offer to perform each of the 
services required to be offered under 
§§ 456.306 (Program Audits), 456.307 

(Arranging Installation), 456.308 

(Arranging ), and 456.311{c)} 
(List Distribution to a Customers), 
and a description of the services. The 
offer of the program audit may be 
conditioned upon a nondiscriminatory 
factor such as serving one geographic 
area at a time or serving a certain type 
of energy user first. 

(6) Federal tax credit information. 

(b)(1) The State Plan shall specify 
whether a covered utility or 
participating home heating supplier is 
permitted or prohibited from including 
with the program information any 
advertising for the sale, installation or 
financing by any supplier,.contractor, or 
lender {including the covered utility) of 
any program measure. 

(2) If advertising is permitted, the 
State Plan shall contain procedures to 
ensure that such advertising does not 
unfairly discriminate against any 
person. 

(c) Calculation procedures. The State 
Plan shall, with respect to the estimates 
of the savings required under 
§ 456.305(a)(2), describe the procedures 
by which such estimates shall be made. 

(d) New customers. (1) Anew 
customer is a person who becomes an 
eligible customer after initial 
distribution of the Program 
Announcement but before January 1, 
1985. 

(2) The State Plan shall require that 
each covered utility and participating 
home heating supplier provide each new 
customer within 60 days of such 
customer becoming a new customer with 
the information required in §456.305(a). 

(3) The State Plan shall require that a 
covered utility or participating home 
heating supplier retain in its files for not 
less than five years a copy of each 
report of each program audit performed 
pursuant to the State Plan which shall 
be available to any subsequent owner 
without charge. The State Plan shall 
require that a covered utility or 
participating home heating supplier 
inform each subsequent eligible 
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customer who is an owner of a 
residential building, or dwelling unit 
therein, of the availability of this report. 

(e) The State Plan shall prohibit unfair 
discrimination among measures, eligible 
customers, suppliers, contractors, and 
lenders in the content of, and in the 
providing of, information required under 
this section. 


§ 456.306 Requirements for program 
audits. 


(a) Timing of program audit. The State 
Plan shall require that each covered 
utility and participating home heating 
supplier shall provide a program audit to 
each eligible customer within a 
reasonable time after the request for an 
audit. 

(b) Content of program audit, (1) The 
State Plan shall describe the program 
audit services to be offered by utilities 
and participating home heating suppliers 
and shall require at a minimum that 
covered utilities and participating home 
heating suppliers provide (either directly 
or through one or more auditors under 
contract), upon request, to each eligible 
customer a program audit which 
addresses the applicable program 
measures and identifies the applicable 
energy conserving practices which shall 
be developed by the Governor. Such 
practices may include those practices 
defined in § 456.105. 

(2) The State Plan may allow the 
auditor in each program audit to 
determine the applicability of each 
program measure in that residence 
based on applicability criteria set forth 
in the State Plan subject to DOE 
approval; and, in the case of residential 
buildings containing more than four 
dwelling units, based on either the 
above or DOE applicability criteria and 
usage cut-off procedures, as set forth in 
Appendix III. If a program measure is 
not applicable, then the requirements of 
this section to provide estimates of the 
cost and savings of installation of such 
measure in such residence do not apply. 

(3) The State Plan shall contain 
procedures to assure the validity of the 
program audit with respect to all 
program measures. 

(4) The State Plan shall require the 
auditor to offer at the time of the audit 
to provide the customer at a minimum 
with a written sample of the typical 
format of the audit results and a brief 
explanation of how to interpret such 
results. 

(5) The State Plan shall allow auditors 
to perform a program audit only for 
those measures or products approved by 
the Governor. 

(c) Results of program audit. (1) The 
State Plan shall require that the utility 


_ provide the following information in 


writing to each eligible customer who 
receives a program audit— 

(i) An estimate of the total cost, 
expressed in dollars or a range of 
dollars, of installation by a contractor of 
each applicable program measure as 
designated in the Table of Program 
Measures (Appendix I); 

(ii) An estimate of the total cost, 
expressed in dollars or a range of 
dollars, of purchase by the customer of 
each applicable program measure as 
designated in the Table of Program 
Measures (Appendix I); 

(iii) An estimate of the energy savings, 
expressed in dollars or a range of 
dollars, of each applicable program 
measure addressed by the program 
audit; and 

(iv) Information on existing Federal 
tax credits. 

(2) The State Plan shall require any 
utility which does not provide in-person 
results of audits to provide customers 
with the opportunity to discuss the 
results of the audit with a qualified 
person. 

(3) The State plan shall allow utilities 
to provide audit results only for those 
measures or products approved by the 
Governor. 

(d) Prohibitions. (1) The State Plan 
shall prohibit covered utilities and 
participating home heating suppliers 
from discriminating unfairly among 
eligible customers in providing program 
audits. 

(2) The State Plan shall prohibit any 
auditor from recommending any 
supplier, contractor, or lender who 
supplies, installs, or finances the sale or 
installation of any program measure if 
such recommendation would unfairly 
discriminate among such suppliers, 
contractors, or lenders. 

(3) The State Plan shall prohibit any 
unfair discrimination among program 
measures. 

(e) Program audits of furnaces. The 
State Plan shall require that, in order for 
an auditor of a covered utility or 
participating home heating supplier to 
provide cost and savings estimates for 
furnace efficiency modifications with 
respect to a furnace which uses as its 
primary source of energy any fuel or 
source of energy other than the fuel or 
source of energy sold by that covered 
utility or participating home heating 
supplier, the eligible customer must 
request such audit in writing. 

(f) Qualifications for program 
auditors. The State Plan shall require 
that each person who performs a 
program audit pursuant to the State Plan 
shall be qualified to perform the 
necessary measurements and 
inspections to determine the estimated 
cost of purchasing and installing the 
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recommended program measures and 
the savings in energy costs that are 
likely to result from the installation of 
such measures. 


§ 456.307 Arranging installation. 


The State Plan shall— 

(a) Require each covered utility and 
participating home heating supplier to 
arrange installation of any applicable 
program measure upon request by an 
eligible customer; 

(b) Describe these arranging services; 

(c) Require each covered utility and 
participating home heating supplier 
when arranging installation to do so 
only with suppliers and installers who 
provide the requisite measures : 
warranties under § 456.105 (definition of 
measure warranties); 

(d) Prohibit a covered utility or 
participating home heating supplier, 
when arranging installation of any 
program measure, from recommending, 
selecting, or providing information 
regarding any supplier or contractor, if 
such recommendation, selection, or 
information would unfairly discriminate 
among suppliers and contractors; and 

(e) Prohibit each covered utility and 
participating home heating supplier, 
when arranging installation of program 
measures, from discriminating unfairly 
among eligible customers, among 
suppliers, among contractors, or among 
program measures. 


§ 456.308 Arranging financing. 

The State Plan shall— 

(a) Require each covered utility and 
participating home heating supplier to 
arrange financing for the supply and 
installation of any applicable program 
measure upon request by any eligible 
customer; 

(b) Describe these arranging services; 

(c) Prohibit a covered utility or 
participating home heating supplier, 
when arranging financing for the 
purchase or installation of any program 
measure, from recommending, selecting, 
or providing information regarding any 
lender if such recommendation, 
selection or information would unfairly 
discriminate among such lenders; and 

(d) Prohibit each covered utility and . 
participating home heating supplier, 
when arranging financing of program 
measures, from discriminating unfairly 
among eligible customers, among 
suppliers, among contractors, among 
lenders, or among program measures. 


§ 456.309 Accounting and payment of 
costs. 
(a) Accounting. The State Plan shall 


require with respect to Federally 
mandated measures, and may permit 
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with respect to costs or revenues 
directly associated with State measures, 
that all amounts expended or received 
by a covered utility which are 
attributable to the RCS Program, 
including any penalties paid under 
Subpart F (Federal Standby Authority), 
shall be accounted for on the books and 
records separately from amounts 
attributable to all qther activities of the 
covered utility. 

(b) Payment of costs. The State Plan 
shall require that covered utilities treat 
costs as described below and shall 
describe how the costs described in 
paragraph (b)(2) of this section will be 
treated: 

(1) All amounts expended by a 
covered utility in providing the 
information required under § 456.305(a) 
and in conducting all public education 
and program promotion directly related 
to providing information about a utility's 
RCS Program shall be treated as a 
current expense of providing utility 
service and be charged to all ratepayers 
of the covered utility in the same 
manner as other current operating 
expenses of providing such utility 
service; 

(2) The cost of the following program 
elements shall be recovered in the 
manner specified by the State regulatory 
authority (in the case of a regulated 
utility) or the nonregulated utility 
(except that the amount that may be 
recovered directly from a residential 
customer for whom the activities 
described in § 456.309(b)(2)(ii) are 
performed shall not exceed a total of $15 
per dwelling unit or the actual cost of 
such activities, whichever is less): 

(i) Administrative and general 
expenses, including those associated 
with program audits, customer billing 
services, and arranging; and 

(ii) Project management requirements, 
including— 

(A) The providing of program audits; 

(B) The arranging for a lender to make 
a loan to an eligible customer to finance 
the purchase and installation costs of 
energy conservation and renewable 
resource measures; 

(C) The arranging to have the program 
measures installed; and 

(D) List distribution; and 

(3) In determining the amount to be 
recovered directly from customers as 
provided in paragraph (b)(2) of this 
section, the State regulatory authority 
(in the case of a regulated utility) or the 
nonregulated utility shall take into 
consideration, to the extent practicable, 
the eligible customers’ ability to pay and 
the likely levels of participation in the 
utility program which will result from 
such recovery. 


(c) Duplication of audits. (1) In areas 
where a residential customer is an 
eligible customer of more than one 
covered utility, the Governor, or the 
covered nonregulated utility, as 
appropriate, may include in a State Plan 
or a Nonregulated Utility Plan 
procedures to ensure that each eligible 
customer may receive an RCS audit 
from only one of these covered utilities. 

(2) No utility shall be required to make 
more than one audit of a residential 
building or dwelling unit therein unless 
a = owner requests a subsequent 
audit. 


§ 456.310 Customer billing, repayment of 
loans, and termination of service. 

The State Plan shall require that— 

(a) Customer billing. Every charge by 
a covered utility or a participating home 
heating supplier to a customer for any 
portion of the costs of carrying out any 
activity pursuant to the State Plan that 
is charged to the residential customer 
for whom such activity is performed 
(including repayment of a loan) and that 
is included on a billing for utility service 
submitted by the utility or home heating 
supplier to such residential customer 
shall be stated separately on such 
billing from the cost of providing utility 
or fuel service. Nothing in this 
paragraph shall be construed so as to 
require that charges to the customer for 
activities performed pursuant to the 
State Plan must be included on the bill 
for periodic utility service. 

(b) Repayment of loans. (1) In the case 
of any loan arranged by a covered utility 
pursuant to § 456.308, the utility, at the 
request of the lender and with the 
approval of the customer, shall permit 
repayment of the loan as part of the 
periodic utility bill. The utility may 
recover from the lender the cost 
incurred by the utility in carrying out 
such manner of yment. 

(2) In the case of any loan for the 
purchase or installation of program 
measures made by a participating home 
heating supplier under the RCS 


Program— ; 

(i) The participating home heating 
supplier shall permit the eligible 
customer to include repayment of the 
loan in such customer's payment of his 
periodic fuel bill over a period of not 
less than three years, unless the eligible 
customer chooses a shorter repayment 
period; 

(ii) A lump-sum payment of 
outstanding principal and interest may 
be required by the lender upon default 
in payment (as determined under 
applicable law) from the eligible 
customer; and 

(iii) No penalty shall be imposed by a 
home heating supplier, or any other 
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lender with which a loan is arranged by 
the home heating supplier, for payment 
of all or any portion of the outstanding 
loan amount prior to the date such 
payment would otherwise be due. 

(c) Termination of service. No covered 
utility or participating home heating 
supplier shall terminate utility or fuel 
service to any customer for any default 
by such customer for payments due for 
any services under the RCS Program. 


§ 456.311 Lists of suppliers, contractors, 
and lenders. 


(a) Master Record. The State Plan 
shall contain procedures for the 
preparation, in a fair, open and 
nondiscriminatory manner, of a Master 
Record of all suppliers, contractors, and 
lenders who sell, install, or finance 
program measures in the State and who 
wish to be included in the lists 
distributed pursuant to paragraph (c) of 
this section. These procedures shall, at a 
minimum— 

(1) Identify the entity(ies), hereinafter 
referred to as the “Listing Agency,” 
which shall be responsible for the 
preparation and maintenance of the 
Master Record. The Listing Agency shall 
not be a regulated utility; 

(2) Ensure that a reasonable attempt is 
made to inform all suppliers, 
contractors, and lenders who sell, install 
or finance program measures in the 
State of the pending compilation of the 
Master Record and the intended use of 
the Master Record, and provide such 
suppliers, contractors, and lenders an 
opportunity through effective notice to 
apply for inclusion in the Master Record; 

(3) Ensure that all persons who agree 
to comply with the requirements of 
paragraph (b) of this section (unless on 
the basis of past experience, the 
Governor determines that such person’s 
agreement is not adequate assurance of 
compliance with the requirements of 
paragraph (b)), and only such persons, 
are included in the Master Record; 

(4) Ensure that all persons in the 
Master Record who fail to comply with 
the requirements of paragraph (b) of this 
section are removed from the Master 
Record. The State Plan shall establish 
the-criteria by which such failure shall 
be grounds for removal from the Master 
Record. Removal procedures shall 
ensure that— 

(i) Each person proposed for such 
removal shall have— 

(A) Written notice of the proposed 
removal and the grounds for such 
removal at least 30 days before the 
actual removal; and 

(B) An opportunity to respond in 
writing to the allegations contained in 
the notice described in paragraph 
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(a)(4){i){A) of this section, with at least 
30 days’ notice; an 

(ii) Each person removed from the 
Master Record shall have an 
opportunity to file a complaint through 
and ee in the redress 
proceedings described in § 456.312 for 
the purpose of contesting such removal; 

(5) Ensure that all persons deleted 
from the Master Record have an 
opportunity to be included anew in the 
Master Record under criteria 
established by the Governor; and _ 

(6) Ensure that the name and address 
of any supplier, r or lender who 
has been added to or deleted from the 
Master Record is forwarded to the 
appropriate covered utilities or home 
heating suppliers. 

(b) Requirements for inclusion in the 
Master Record. {1) The State Plan shall 
require that, when installing program 
measures under the RCS Program, all 
installation contractors included in the 
Master Record shall— 

(i) Install only measures covered by 
the warranties provided for in the 
definition of Measure Warranties 
(§ 456.105); 

(ii) Participate in good faith in the 
complaint proceedings described in the 
State Plan pursuant to § 456.312(a) when 
there is a complaint by an eligible 
customer against such person; 

(iii) Comply with all aatiaale 
Federal, State, and local laws and 
regulations; and 

(iv) Furnish the customer with a 
written contract describing the job to be 
performed and its cost. 

(2) The State Plan shall require that, 
when supplying program measures 
under the RCS Program, all suppliers 
included in the Master Record shall— 

(i) With respect to the program 
measures the supplier is listed as 
carrying, supply program measures 
covered by the measure warranties 
provided for in subparagraph (1) or (2) of 
the definition of Measure Warranties 
(§ 456.105); 

(ii) Have a method for informing 
customers of those products supplied by 
the supplier that are program measures, 
and that have a measures warranty; 

(iii) Participate in good faith in the 
complaint proceedings described in the 
State Plan pursuant to § 456.312(a) when 
there is a complaint by an eligible 
customer against such person; and 

(iv) Comply with all-applicable 
Federal, State, and local laws and 
regulations. 

(3) The State Plan shall require that, 
when financing the sale or installation 
of program measures under the RCS 
Program, all lenders included in the 
Master Record shall— 


(i) Agree to participate in good faith in 
the complaint proceedings described in 
the State Plan pursuant to § 456.312(a) 
when there is a complaint by an eligible 
customer against such person; 

(ii) Comply with all applicable 
Federal, State, and local laws and 

tions; and 

(iii) Not take security in real property 
that is used as the principal residence of 
the eligible customer, unless the eligible 
customer acknowledges in writing that 
he or she is aware of the consequences 
of default on the loan. 

(4) The State Plan may include 
additional requirements if the Assistant 
Secretary determines that such 
requirements are fair, 
nondiscriminatory, and do not adversely 
affect competiton or the RCS Program. 

(c) List distribution to eligible 
customers. The State Plan shall require 
that every covered utility and 
participating home heating supplier 
provide, upon request, to every eligible 
customer, lists of all suppliers, 
contractors, and lenders included in the 
Master Record who sell, install or 
finance program measures in its service 
area or such other reasonable area 
required by the State Plan. 

(1) The State Plan shall require that 
these lists present the appropriate 
information in a fair, open, an 
nondiscriminatory manner. 

(2) The State Plan shall require that 
these lists be distributed in a fair, open, 
and nondiscriminatory manner. 

(3) The State Plan may require or 
permit additional information to be 
included on the lists if the Assistant 
Secretary determines that it is fair, 
nondiscriminatory and does not 
adversely affect competition or the RCS 
Program. 

(4) The State Plan shall contain 
procedures to ensure that these lists are 
periodically updated. 

(5) The State Plan shall require that 
the Master Record of lenders shall 
include a notation informing customers 
that financial assistance under the Solar 
Energy and Energy Conservation Bank 
Act may be available from lenders 
included in the Master Record. 


§ 456.312 Complaints processing and 
redress procedures. 

The State Plan shall contain 
procedures— 

(a) For resolving complaints against 
persons who sell or install energy 
conservation or renewable resource 
measures under the RCS Program; and 

(b) To assure that any person.who 
alleges any injury resulting from a 
violation of any State Plan provision 
shall be entitled to redress. 
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§ 456.313 Coordination. 

The State Plan shall provide 
procedures to ensure effective 
coordination between the RCS 
and all local, State, and Federal Energy 
Conservation programs within and 
affecting the State. 


§ 456.314 Home heating suppliers. 

{a) Consideration of limited resources. 
If a State Plan covers home heating 
suppliers, it shall, within the terms of the 
requirements of this subpart, take into 
account the limited resources of small 
home heating suppliers. 

(b) Participation and withdrawal. The 
State Plan, if it includes home heating ~ 
suppliers, shall include a procedure by 
which the Governor shall allow a home 
heating supplier to participate in the 
RCS Program. The State Plan shall also 
allow participating home heating 
suppliers to withdraw voluntarily from 
the RCS program. 

(c) Waiver of requirements. The State 
Plan shall contain a procedure by which 
the Governor may waive for any 
participating home heating supplier any 
requirement of the State Plan, except 
those listed below, upon a 
demonstration to the Governor's 
satisfaction that the resources of such 
supplier do not enable it to comply with 
the particular requirement. The 
requirements which the Governor shall 
not waive are the following sections 
which prohibit anticompetitive activities 
or unfair discrimination by covered 
utilities or participating home heating 
suppliers— 

(1) Section 456.306{c) (Prohibitions 
concerning program audits); 

(2) Section 456.306(d) (Furnace audits); 

(3) Section 456.307 (c) and (d) 
(Prohibitions against discrimination in 
arranging installation); 

(4) Section 456.308 (c) and (d) 
(Prohibitions against discrimination in 
arranging financing); and 

(5) Section 456.311(c)(1)-(2) 
(Prohibitions against discrimination in 
listing). 

§ 456.315 Program measures. 

(a) The State Plan shall contain a list 
of the program measures. This list shall 
contain either those energy conservation 
and renewable resource measures 
identified in Appendix I to this rule as 
program measures for that State, or a 
list of energy conservation and 
renewable resource measures 
determined to be program measures by 
the Governor in accordance with 
paragraph (b) of this section, 

(b) (1) The Governor may exclude 
from the State RCS program, any 
program measure identified in Appendix 
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I as a program measure for that State on 
the following bases: 

(i) When, by substituting State 
derived data, the program measure has 
a payback period (P) of more than seven 
years, as determined by dividing the 
installed first cost (F) less any Federal 
and State (at the discretion of the 
Governor) tax credits (T), by the first 
year energy savings in dollars (S), 


P= FE P>7 years; and/or 


(ii) When, by substituting a State 
specific prototypical house, it is 
determined that the program measure 
has a payback period (P) of more than 
seven years pursuant to the formula in 
paragraph (b)(1)(i) of this section. 

(2) The State Plan shall contain data 
to substantiate any exclusion pursuant 
to paragraphs (b)(1) (i) or (ii) of this 
section. 

(c) The Governor may add any 
measure not identified in Appendix I as 
a program measure for that State, to the 
State RCS Program without DOE 
approval. 


§ 456.316 Reporting and recordkeeping. 

(a) The State Plan shall contain 
provisions to assure that a report is 
submitted to the Assistant Secretary no 
later than July 1, 1982, and annually 
thereafter through July 1, 1986, covering 
the twelve-month period ending the 
preceding April 1. 

(b)(1) The report shall include— 

(i) The number and nature of program 
services (energy audits, arranged 
installation, and arranged financing) 
requested, and/or provided; 

(ii) The nature and status of any direct 
financing activities or exempted or 
waived supply or installation activities 
engaged in by the utilities; 

(iii) Estimated State costs and utility 
costs of implementing the program; and 

(iv) The general nature and 
approximate number of complaints 
received about the program and the 
operation of the complaints processing 
procedures of § 456.312 in the State. 

(2) The report shall also contain a 
copy of any program announcement not 
already provided. (Approved by the 
Office of Management and Budget under 
OMB control number 1904-0040). 

(c) The State Plan shall contain 
procedures to assure that a copy of the 
data collected during each audit and a 
copy of the costs and savings presented 
to the customer receiving the audit are 
retained on file for five years from the 
date of the audit. (Approved by the 
Office of Management and Budget under 
OMB control number 1904-0040). 


(d) Any other provisions of this 
section notwithstanding, the Assistant 
Secretary may, as he deems essential to 
Departmental implementation of 
program responsibilities— 

Q) Require additional information; 
an 

(2) Waive any reporting and 
recordkeeping requirements, except the 
recordkeeping requirement in paragraph 
(c) of this section. 


§ 456.317 Quality assurance. 

The State Plan shall contain 
procedures to ensure that reasonable 
levels of effectiveness and safety are 
maintained in the supply and 
installation of measures under the RCS 
Program. 


Subpart D—Nonregulated Utility Plans 


§ 456.401 Scope. 

This subpart identifies the 
responsibilities of covered nonregulated 
utilities not subject to a State Plan for 
the preparation and submission of 
Nonregulated Utility Plans, the 
procedures for approval of Nonregulated 
Utility Plans by the Assistant Secretary, 
and the minimum requirements for the 
content of Nonregulated Utility Plans. 


§ 456.402 Coverage. 

This subpart shall apply to all 
nonregulated covered utilities which are 
not covered by a State Plan. 


§ 456.403 Notice, comment, and public 
hearing. 

Prior to submission of the 
Nonregulated Utility Plan to the 
Assistant Secretary for approval, the , 
nonregulated utility shall— 

(a) Notice and comment. Provide 
meaningful public notice of the 
requirement for the nonregulated utility 
to submit a Nonregulated Utility Plan. 

(b) Hearing. Hold at least one public 
hearing in the nonregulated utility’s 
service area for the purpose of hearing 
testimony and receiving comments on 
the content of the proposed 
Nonregulated Utility Plan. 


§ 456.404 Procedures for submission and 
approval of Nonregulated Utility Plans. 

(a) Submission. Each utility subject to 
this subpart shall submit to the 
Assistant Secretary a proposed 
Nonregulated Utility Plan by June 4, 
1980, unless the time for submission has 
been extended by the Assistant 
Secretary for good cause shown upon 
request of the nonregulated utility. 

) Approval. If a proposed 
Nonregulated Utility Plan meets the 
criteria of this subpart, the Assistant 
Secretary shall approve it within 90 
days of the date the proposed 


Nonregulated Utility Plan was 
submitted. 

(c) Disapproval. (1) If a Nonregulated 
Utility Plan does not meet the criteria of 
this subpart, the Assistant Secretary 
shall, within 90 days of the date the 
proposed Nonregulated Utility Plan is 
submitted, disapprove the proposed 
Nonregulated Utility Plan and specify in 
writing the grounds for disapproval. 

(2) Within 60 days of the date of 
disapproval of a proposed Nonregulated 
Utility Plan, or such longer period as the 
Assistant Secretary may determine 
pursuant to the criteria of paragraph (a) 
of this section, the nonregulated utility 
shall submit another proposed 
Nonregulated Utility Plan. 

(d) Amendments. The nonregulated 
utility may submit proposed 
amendments to an approved 
Nonregulated Utility Plan at any time. 
The Assistant Secretary shall approve 
or disapprove a proposed amendment 
within 90 days of receipt of the proposed 
amendment. 


§ 456.405 Temporary Programs. 

A nonregulated utility may submit a 
Temporary Program as defined in 
§ 456.207(a) in accordance with the 
procedures and criteria of § 456.207. 
This submission may be a part of the 
proposed Nonregulated Utility Plan or a 
separate submission. 


§ 456.406 Content of plans. 

(a) General requirements. (1) Except 
as provided in this section, each 
Nonregulated Utility Plan shall meet all 
the requirements for State Plans in 
Subpart C, 

(2) Except as otherwise provided in 
this section, all references in Subpart C 
to— 

(i) Covered utilities shall be deemed 
to refer to utilities subject to this 
subpart; 

(ii) A State Plan shall be deemed to 
refer to a Nonregulated Utility Plan; 

(iii) Participating home heating 
suppliers shall not apply; 

(iv) A State [as a governmental entity, 
other than references to State laws or 
regulations] or any State Agency or 
officer shall be deemed to refer to the 
nonregulated utility submitting the Plan; 
and 

(v) A State (as a geographic area) 
shall be deemed to refer to the 
nonregulated utility’s service area. 

(b) Utilizing State services. (1) Ina 
State submitting a State Plan, a 
nonregulated utility may, by written 
understanding with the appropriate 
State agency, utilize services which 
have been provided for in the State Plan. 
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(2) If a Nonregulated Utility Plan 
utilizes services as permitted by this 
paragraph, all references in the State 
Plan to those services with regard to 
utilities subject to the State Plan shall be 
deemed to refer to the nonregulated 
utility. 

(3) If a Nonregulated Utility Plan uses 
a Master Record produced under a State 
Plan, the nonregulated utility may not 
add or delete contractors, suppliers, or 
lenders from the Master Record, and 
shall add or delete contractors, 
suppliers, or lenders from any list 
distributed only in accordance with the 
State Plan. 

(4) If a Nonregulated Utility Plan 
proposes to utilize any of the services 
pursuant to this paragraph, the Plan 
shall so state and copies of the written 
agreements with the appropriate State 
agencies shall be included with the 
Nonregulated Utility Plan in the 
submission to the Assistant Secretary. 


§ 456.501 Scope and definitions. 

(a) This subpart contains the 
prohibition against a utility's supply and 
installation of energy conservation and 
renewable resource measures. It 
specifies the exemptions to this 
prohibition and the procedures, where 
applicable, for obtaining these 
exemptions. It also sets forth certain 
requirements concerning utility 
financing programs. 

(b) For purposes of this subpart—(1) A 
“covered utility” means a covered 
utility, any company which is owned or 
controlled by such a utility, or any 
company which owns or controls such a 
utility; 

(2) A covered utility “installs” a 
measure whenever the contract for 
installation obligates the covered utility 
to install the measure; 

(3) A covered utility “supplies” a 
measure when it sells a measure at 
retail or leases a measure to an eligible 
customer; and 

(4) A covered utility “finances” the 
supply or installation of a measure when 
the loan contract names the utility as 
the lender. 


§ 456.502 Prohibition. 

(a) Except as provided in this subpart, 
no covered utility may supply or install 
any energy conservation or renewable 
resource measure. 


(b) Notwithstanding §§ 456.503- 


after notice and opportunity for public 
hearing, and after consultation with the 
Federal Trade Commission, that— 

(1) Such supply, installation, or 
financing is being carried out by such 
utility at unreasonable rates or on 
unreasonable terms or conditions; 

(2) Such supply, installation, or 
financing being carried out by such 
utility has a substantial adverse effect 
upon competition or involves the use of 
unfair, deceptive, or anticompetitive 
acts or practices; or 

(3) Such supply or installation 
conducted pursuant to § 456.504 is being 
carried out in a manner which does not 
comply with the requirements of 
§ 456.504. 

(c) Violations of this section are 
subject to a civil penalty of not more 
than $25,000 for each day of violation 
assessed by order of the Assistant 
Secretary pursuant to Sections 216(h) 
and 219 of NECPA and § 456.606 of 
these rules. 


§ 456.503 Exemption for certain measures. 

The prohibition in § 456.502{a) shall 
not apply to the supply or installation of 
(a) furnace efficiency modifications, (b) 
clock thermostats, and {c) devices 
associated with load management 
techniques for the type of energy sold by 
the utility. 


§ 456.504 Exemption for utility 
subcontractor supply and installation. 

(a) The prohibition contained in 
§ 456.502(a) shall not apply to any 
energy conservation measure or 
renewable resource measure supplied or 
installed by a public utility through 
contracts between such utility and 
independent suppliers or contractors 
where the customer requests such 
supply and installation and each 
supplier or contractor— 

(1) Is on the list of suppliers and 
contractors referred to in § 456.311; 

(2) Is not subject to the control of the 
public utility, except as to the 
performance of such contract, and is not 
an affiliate or a subsidiary of such 
utility; and 

(3) If selected by the utility, is selected 
in a manner consistent with § 456.504(b). 

(b) Activities of a public utility 
conducted pursuant to paragraph (a)(3) 
of this section— 

(1) May not involve unfair methods of 
competition; 

(2) May not have a substantial 
adverse effect on competition in the 
area in which such activities are 
undertaken nor result in providing to 
any supplier or contractor an 
unreasonably large share of contracts 
for the supply or installation of energy 


conservation or renewable resource 
measures; 

(3) Shall be undertaken in a manner 
that provides, subject to reasonable 
conditions the utility may establish to 
ensure the quality of supply and 
installation of energy conservation or 
renewable resource measures, that any 
financing by the utility of such measures 
shall be available to finance the supply 
or installation by any contractor on the 
list referred to in § 456.311 or to finance 
the purchase of such measures to be 
installed by the customer; 

(4) Shall be undertaken, to the extent 
practicable and consistent with 
paragraphs (b){1)-(3) of this section, in a 
manner that minimizes the cost of 
energy conservation and renewable 
resource measures to such customers; 
and 

(5) Shall include making available 
upon request a current estimate of the 
average price of supply and installation 
of energy conservation and renewable 
resource measures subject to the 
contracts entered into by the public 
utility under paragraph (a) of this 
section. 

(c) Before a utility can undertake a 
supply or installation program permitted 
by this section, the State Plan must 
contain procedures to ensure that such a 
program will be undertaken in full 
compliance with requirements described 
in paragraphs (a) and (b) of this section. 


§ 456.505 Exemption for existing supply 
and installation. 


(a) The prohibition in § 456.502(a) 
shall not apply to any supply or 
installation of any energy conservation 
or renewable resource measure in which 
the covered utility was engaged on 
November 9, 1978— 

(1) During such time as applications 
for determinations with respect to such 
activities, filed in accordance with 
§ 456.509, are pending; and 

(2) Upon a final determination that, on 
or by November 9, 1978, such energy 
conservation or renewable resource 
measure was being supplied or installed 
by the utility seeking such 
determination. 

(b) The prohibition in § 456.502(a) 
shall not apply to any supply or 
installation of any energy conservation 
or renewable resource measure which 
the covered utility had by November 9, 
1978, broadly advertised that it would 
supply or install, or with respect to 
which the utility had by November 9, 
1978; completed substantial 
preparations for supplying or 
insta 

(1) During such time as applications 
for determinations with respect to such 
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activity filed in accordance with 
§ 456.509 are pending; and 

(2) Upon a final determination that, on 
or by November 9, 1978, such energy 
conservation or renewable resource 
measure had been broadly advertised or 
for which substantial preparations had 
been completed by the utility seeking 
such determination. 


§ 456.506 Exemption for supply and 
installation authorized by State or local law. 

(a) The prohibition in § 456.502(a) 
shall not apply to any supply or 
installation of any energy conservation 
or renewable resource measure— 

(1) In which a State or local law or 
regulation in effect on November 9, 1978, 
required or explicitly permitted a 
covered utility to engage; or 

(2) Which the Attorney General of the 
appropriate State certifies to the 
Assistant Secretary was intended by a 
State law or regulation in effect on 
November 9, 1978, to be required or 
permitted. 

(b) A covered utility is exempt from 
any Federal requirement to include in its 
RCS program any supply or installation 
of any energy conservation or 
renewable resources measure in which 
it is engaged by reason of a State law or 
regulation in effect prior to November 9, 
1978, permitting or requiring such 
activities. However, a covered utility 
that includes supply and installation in 
its RCS program pursuant to the 
exemption in paragraph (a) of this 
section shall’be subject to all the 
requirements of the State Plan with 
respect to those activities in the same 
manner as any contractor, supplier, or 
lender, except that it shall be exempt 
from the requirements of § 456.309 
(Accounting and Payment of Costs) and 
§ 456.310 (Customer Billing, Repayment 
of Loans, and Termination of Service) 
with respect to such activities. 


§ 456.507 Waivers. 

(a) The Assistant Secretary may 
waive any prohibition of § 456.502(a) 
upon petition by a covered utility 
pursuant to § 456.509 and a finding 
that— 

(1) The petition, in the case of a 
covered utility subject to a State Plan, is 
supported by the Governor; and 

(2) If such waiver were granted— 

(i) Fair and reasonable prices and 
rates of interest would be charged; and 

(ii) The otherwise prohibited activities 
would not involve or result in unfair 
methods of competition or unfair or 
deceptive acts or practices. 

(b) Before the Assistant Secretary 

akes the described in 
paragraph (a)(2)(i) of this section, he or 


she shall consult with the Federal Trade 
Commission. 


§ 456.508 Notification. 

Each utility undertaking a program 
involving the supply or installation of 
any energy conservation or renewable 
resource measure as permitted under 
§ 456.504, or providing financing for the 
purchase or installation of any such 
measure, must notify the Assistant 
Secretary when such program becomes 
effective. 


§ 456.509 Procedure for obtaining 
determinations and waivers. 

(a) A utility making an application for 
a determination under § 456.505 or a 
petition for a waiver under § 456.507 
shall file such application or petition 
clearly labeled as such with the 
Assistant Secretary for Conservation 
and Renewable Energy, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. All such 
petitions shall contain all information 
necessary for the determination under 
§ 456.505 or the findings required by 
§ 456.507. 

(b) In addition to any other 
requirement that may be applicable, any 
utility making an application or petition 
under this section shall give direct 
notice to the Governor, State Energy 
Office, and State Regulatory Authority 
of any State in which such exemption or 
waiver would be applicable, informing 
them that they may within ten days 
submit comments on the application or 
petition to the Assistant Secretary. The 
application or petition filed with the 
Assistant Secretary shall include a 
certification that the applicant or 
petitioner has complied with the 
requirements of this paragraph. In the 
discretion of the Assistant Secretary, 
opportunity to comment may be 
provided to other interested persons. 


§ 456.510 Appeals. 

Any person adversely affected by any 
decision made pursuant to this subpart 
by the Assistant Secretary may appeal 
that decision in accordance with 
Subpart H of 10 CFR Part 205. All such 
appeals shall be filed with the Office of 
Hearings and Appeals, Department of 
Energy, Washington, D.C. 20461. 


§ 456.511 Certain exempt activities and 
compliance with accounting, costing, billing 
and repayment provisions. 

Any covered utility conducting 
activities pursuant to the exemptions 
provided for in § 456.503, § 456.504 or 
§ 456.505(b) or the waiver provisions of 
§ 456.507 shall comply with the 
requirements of §§ 456.309(a), (b)(2), and 
(b)(3), and § 456.310 with respect to 
those activities. Any covered utility 
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carrying out activities pursuant to the 
exemptions provided for in § 456.505(a) 
shall, within such reasonable time as the 
Secretary prescribes, comply with the 
requirements of §§ 456.309(a), (b)(2), and 
(b)(3), and § 456.310 with respect to such 
activities. 


ae 
and Enforcement Provisions 


§ 456.601 Scope. 

This Subpart specifies the procedures 
to be followed to ensure that eligible 
customers receive the services of the 
Residential Conservation Service 
Program when a State or nonregulated 
utility does not submit an acceptable 
Residential Conservation Service Plan 
within the necessary time or fails to 
implement adequately an approved 
plan. These procedures are required to 
be implemented by the Secretary 
pursuant tothe provisions of section 219 
of NECPA. All of the Secretary's 
responsibilities under this Subpart, 
except for the authority to bring actions 
in any court of the United States, have 
been delegated to the Assistant 
Secretary. Section 456.602 specifies the 
conditions under which the Assistant 
Secretary shall invoke standby authority 
for covered regulated utilities and 
covered nonregulated utilities. Sections 
456.603 and 456.604 specify the content 
of the Federal plans for States and 
nonregulated utilities, respectively. 
Section 456.605 specifies the procedures 
to be followed by the Secretary if a 
public utility fails to comply with a 
Federal standby order issued pursuant 
to $§ 456.603 or 456.604. Section 456.606 
specifies the civil penalties which the 
Assistant Secretary may assess and the 
enforcement provisions. 


§ 456.602 Conditions under which standby 
authority shall be invoked. 

The Assistant Secretary shall invoke 
standby authority if he determines: 

(a) That a State fails to submit a 
Residential Conservation Service Plan 
meeting the requirements of Subparts B 
and C by September 2, 1980 or within 
such additional period as the Assistant 
Secretary allows pursuant to 
§ 456.204(b) or (d); 

(b) That a nonregulated utility fails to 
submit a Residential Conservation 
Service Plan meeting the requirements 
of Subpart D by September 2, 1980 or 
within such additional period as the 
Assistant Secretary allows pursuant to 
§ 456.404 (a) or (c); 

(c) After notice and opportunity for a 
public hearing, that an approved State 
plan is not being adequately 
implemented in a State; or 
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(d) After notice and opportunity for a 
public hearing, that an approved plan is 
not being adequately implemented by a 
covered nonregulated utility. 


§ 456.603 Standby authority in lieu of 
State plans. 

When the Assistant Secretary 
determines that one of the conditions 
specified in §§ 456.602 (a) or (c) exists; 

(a) The Assistant Secretary shall 
promulgate a Residential Conservation 
Service Plan which meets the 
appropriate requirements of Subpart B 
and C of this part and which is 
applicable to each covered regulated 
utility in the State; 

(b) The Assistant Secretary shall, by 
order, require each covered regulated 
utility in the State to carry out a 
Residential Conservation Service 
Program, which meets the requirements 
of the plan promulgated pursuant to 
paragraph (a) of this section, within 90 
days of the issuance of the order; and 

(c) If the State had an approved plan 
which included nonregulated utilities, 
the Assistant Secretary shall take the 
actions described in §§ 456.604 (a) and 
(b) with respect to such nonregulated 
utilities. 


§ 456.604 Standby authority for 
nonregulated utilities. 


When the Assistant Secretary 
determines that one of the conditions 
specified §§ 456.602 (b) or (d) exists: 

(a) The Assistant Secretary shall, by 
order, require the covered nonregulated 
utility to promulgate a plan which meets 
the requirements of Subpart D of this 
part; and 

(b) The Assistant Secretary shall, by 
order, require such nonregulated utility 
to carry out a Residential Conservation 
Service Program, which meets the 
requirements of the plan promulgated 
pursuant to paragraph (a) of this section, 
aan 90 days of the issuance of the 
order. 


§ 456.605 Failure to comply with orders. 
If the Secretary determines that any 
covered utility to which an order has 
been issued pursuant to §§ 456.603(b), 
456.604(a), or 456.604(b) has failed to 
comply with such order, the Secretary 
may file a petition in the appropriate 
United States district court to enjoin 
such utility from violating the order. 


(a) Any covered utility which violates 
any requirement of a plan promulgated 
under § § 456.603(a) or 456.604(a), or 
which fails to comply with an order 
under §§ 456.603(b), 456.604{a), or 
456.604(b) within 90 days from the 
issuance of such order, or which violates 


the prohibition in § 456.502 concerning 
supply, installation, or financing by 
covered utilities, shall be subject to a 
civil penalty of not more than $25,000 for 
each violation. 

(b) Each day that such violation 
continues shall be considered a separate 
violation. 

(c) A civil penalty under this section 
shall be assessed by an order of the 
Assistant Secretary. 

(d) Before issuing an order assessing a 
civil penalty against any person under 
this section, the Assistant Secretary 
shall provide to such person notice of 
the proposed penalty. The notice of , 
proposed penalty shall inform the 
person of the opportunity to make an 
election, in writing, within 30 days after 
receipt of the notice. The election 
involves deciding whether to have the 
procedures of paragraph (f) of this 
section apply, in lieu of the procedures 
in paragraph (e) of this section, with 
respect to the assessment of a civil 
penalty. 

(e)(1) Unless the election described in 
paragraph (d) of this section is made 
within 30 calendar days after receipt of 
the notice given under paragraph (d) of 
this section, the Assistant Secretary 
shall assess the penalty, by order, after 
a determination of violation has been 
made on the record. Such determination 
of violation shall be made after an 
opportunity has been afforded for an 
agency hearing pursuant to Section 554 
of Title 5, United States Code, before an 
administrative law judge appointed 
under Section 3105 of Title 5. The 
assessment order shall include the 
administrative law judge's findings and 
the basis for such assessment. 

(2) Any person.against whom a civil 
penalty is assessed under this paragraph 
(e) may, within 60 calendar days after 
the date of the order of the Assistant 
Secretary assessing the penalty, 
institute an action in the United States 
court of appeals for the appropriate 
judicial circuit for judicial review of 
such order in accordance with Chapter 7 
of Title 5, United States Code. The court 
shall have jurisdiction to enter a 
judgment affirming, modifying, or setting 
aside, in whole or in part, the order of 
the Assistant Secretary, or the court 
may remand the proceeding to the 
Assistant Secretary for such further 
action as the court may direct. 

(f)(1) In any case where the 
procedures of this paragraph (f) have 
been elected, as described in paragraph 
(d) of this section, the Assistant 
Secretary shall assess such penalty by 
order. The order shall be made not later 
than 60 calendar days after the alleged 
violator’s date of receipt of notice of the 
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proposed penalty under paragraph (d) of 
this section. 

(2) If the civil penalty assessed by 
order under paragraph (f)(1) of this 
section has not been paid within 60 
calendar days after the assessment 
order was made, the Secretary shall 
institute an action in the appropriate 
district court of the United States for an 
order affirming the assessment of the 
civil penalty. The court shall have 
authority to review de novo the law and 
the facts involved, and shall have 
jurisdiction to enter a judgment 
enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or 
in part, such assessment. ; 

(3) Any election to have this 
paragraph (f) apply may not be revoked, 
except with the consent of the Assistant 
Secretary. 

(g) If any person fails to pay an 
assessment of a civil penalty after it has 
become a final and unappealable order 
under paragraph (e) of this section, or 
after the appropriate district court has 
entered final judgment in favor of the 
Secretary under paragraph (f) of this 
section, the Secretary shall recover the 
amount of such penalty in any 
appropriate district court of the United 
States. In such action, the validity and 
appropriateness of the respective final 
order or judgment imposing the civil 
penalty shall not be subject to review. 

(h) Notwithstanding the provisions of 
Title 28, United State Code, or of Section 
502 of the Department of Energy 
Organization Act, the Secretary shall be 
represented by the General Counsel of 
the Department of Energy (or any 
attorney or attorneys within the 
Department of Energy designated by the 
Secretary) who shall supervise, conduct, 
and argue any civil litigation to which 
this section applies (including any 
related collection action) in a court of 
the United States or in any other court, 
except the Supreme Court. However, the 
Secretary or the General Counsel shall 
consult with the Attorney General 
concerning such litigation and the 
Attorney General shall provide, on 
request, such assistance in the conduct 
of such litigation as may be appropriate. 


Appendix I to Part 456—Program Measures 
(a) General. (1) The measures table was 
developed by evaluating program measures 
with respect to a prototypical house (see 
Appendix I) for all HUD/MPS climate zones 
and categories of residential fuel use. A 
measure was determined to be a program 
measure for a climate zone and category of 
residential fuel use if the ratio of installed 
first cost, less any Federal and State income 
tax ‘credits, divided by first year energy 
savings in dollars was less than or equal to 7 
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years. The RCS Model Audit procedures were 
used to determine energy savings. 

(2) DOE applied only resident-installed 
costs to those measures which are not likely 
to be installed by a contractor: caulking and 
weatherstripping. Resident-installed and 
contractor costs were used to determine 
installed first cost for those measures which 
DOE believes could be easily installed by 
homeowners without encountering safety 
hazards or without conflicting with most 
building code requirements. These measures 
include ceiling insulation, floor insulation, 
water heater insulation, clock thermostats, 
heat reflective and heat absorbing window 
and door materials, and pipe and duct 
insulation. Contractor-installed costs alone 
were used for those measures where local 
codes or regulations and safety 
considerations are likely to preclude 
homeowner installations or where a measure 
is not easily installed by a homeowner. These 
measures include: wall insulation, storm and 
thermal windows and doors, replacement 
heating systems, oil burner replacements, 
vent dampers, intermittent ignition devices 
(IID'’s), replacement central air-conditioners, 
active solar space heating systems, combined 
active solar space heating and hot water 
heating systems, solar domestic water 
heating systems, replacement solar pool 
heaters, and wind energy devices. 

(b) Climate Zones of Program Measures. In 
the table of program measures, the climate 
zones for heating degree-days are as follows: 


The cooling degree-days utilized in the 
evaluation of program measures for each 
climate zone within each State are the 
cooling degree-days for the weather station 
which is specified for that climate zone in the 
_ DOE Model Audit. - 

(c) Category of Residential Fuel Use. The 
program measures are designated in the 
following tables by categories of residential 
fuel use. These categories are: 

(1) For ceiling insulation, wall insulation, 
floor insulation, duct insulation, pipe 
insulation, storm or thermal windows, storm 
or thermal doors, replacement heating 
systems, replacement oil burners, vent 
dampers, IID's, active solar space heating 
systems, and combined solar space heating 
and solar domestic hot water systems: 

(i) “Electricity,” which includes all 
residential buildings in which the principal 
source of space heating is an electric 
resistance heating system; 

(ii) “Gas,” which includes all residential 
buildings in which either natural gas, or 
propane, or butane is the principal space 
heating fuel; 


(iii) “Oil,” which includes all residential 
buildings in which either #2 heating oil or 
kerosene is the principal space heating fuel 
and includes all other residential buildings 
not included in the categories “Electricity,” 
“Gas,” or “Heat Pump”; 

(iv) “Heat Pump,” which includes all 
residential buildings in which the principal 
source of space heating is an electric heat 
pump. 

(2) For water heater insulation and solar 
domestic hot water: 

(i) “Electricity” includes all residential 
buildings in which the principal fuel for water 
heating is electricity; 

(ii) “Gas” includes all residential buildings 
in which the principal fuel for water heating 
is either natural gas, or propane, or butane; 

(iii) “Oil” includes all residential buildings 
for which the principal fuel for water heating 
is either #2 heating oil, kerosene, or a fuel not 
included under “Electricity” or “Gas” in this 
subsection. 

(3) For heat reflective and heat absorbing 
window and door material, “Electricity” 
includes all residential buildings in which 
electricity is used for air-conditioning and 
includes buildings that are cooled with a heat 


ump. 

(4) For replacement central air- 
conditioners, “Electricity” includes all 
residential buildings in which electricity is 
used by a central air-conditioner. 

(5) For replacement solar swimming pool 
heaters: 

{i) “Electricity” includes all swimming 
pools for which the principal fuel for pool 
heating is electricity; 

{ii) “Gas” includes all swimming pools for 
which the principal fuel for pool heating is 
natural gas, or propane, or butane; 

(iii) “Oil” includes al) swimming pools for 
which the principal fuel for poo! heating is 
either #2 heating oil, kerosene, or a fuel not 
included under “Electricity” or “Ges” in this 
subsection. 

(6) For wind energy devices: 

{i) “Electricity” includes all residences in 
which the principal source of space heating is 
an electric resistance heating system and 
which have electric domestic water heating; 

{ii) “Heat Pump” includes all residences in 
which the principal source of space heating is 
an electric heat pump and which have 
electric domestic hot water heating. 

(d)(1) Caulking, Weatherstripping, and 
Clock Thermostats. Caulking and 
weatherstripping fell within the 7-year 
payback in all climate zones for all fuel use 
categories for resident-installed costs and are 
considered program measures in all States. 
Clock thermostats fell within the 7-year 
payback in all.climate zones for all fuel use 
categories for resident- and contractor- 
installed costs. (For the sake of simplicity, 
these measures do not appear in the tables.) 

(2) Devices Associated with Electric Load 
Management Techniques. Devices associated 
with electric load management techniques 
are program measures for all categories of 
fuel use if the local electric utility offers a 
residential rate that reflects any differences 
in the utility's cost of service {either energy or 
demand costs) between peak and off-peak 
periods, or if a residential electric rate 
comprised of an integrated peak measured 
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demand and an energy use component is 
applied. 

(3) Ceiling Insulation. Where indicated as a 
program measure in Table 2, the R-Value for 
ceiling insulation shall be determined by the 
State. 

(4) Floor Insulation. Where indicated as a 
program measure in Table 2, the R-Value for 
floor insulation shall be determined by the 
State. 

(5) Replacement Solar Swimming Pool 
Heaters. These are evaluated as a program 
measure as indicated in Table 2. This 
analysis assumed a pool blanket or cover is 
also used. The measure should be audited for 
as indicated in Table 2 whenever the 
residence has a heated pool. 

(6) Intermittent Ignition Devices {TID’s). 
ID's are not displayed as program measures 
in Table 2, but are program measures for the 
category “Gas” in the Oregon climate zone 
bd 

(7) Active Solar Space Heating Systems 
and Combined Solar Space Heating and Hot 
Water Systems. Active solar space heating 
systems and combined solar space heating 
and hot water systems are program measures 
as indicated by Table 1 below. 


*Combined solar space heating and hot water systems. 


(8) Wind Energy Devices. A State that does 
not change its audit requirements by deleting 
measures based on the amended RCS et 
measures table shall, whenever a wind 
energy device appears in Table 2 with 
brackets and is also asterisked, continue to 
include a wind energy device as a program 
measure in its State Plan. Whenever a wind 
energy device is bracketed or bracketed and 
asterisked, a State that changes its audit 
requirements by deleting measures based on 
the amended RCS measures table shail 
include in its State Plan the requirement that 
utilities audit for the appropriate type of wind 
energy device identified in Table 2. Where 
both types of wind energy devices are 
identified in Table 2, an audit is required for 
only one of these devices. 

(e) Bracketed Measures. A State is 
required to include in its State Plan those 
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measures that appear in brackets in Table 1 (f) Table of Program Measures by State. X=2-kW nonutility interconnected DC wind 
or 2 only when a State changes its audit All other program measures are displayed in machine without battery storage 
requirements by deleting any measures from Table 2 organized by State where: Y=2-kW interconnected AC wind machine 
its State Plan based upon the amended RCS R=Resident-installed costs without battery storage. 


measures tables. C=Contractor-installed costs 
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(a) Reference House. (1) The prototypical 


house, on which the RCS measures table is 
based, is the ranch style home developed in 
the National Bureau of Standards document 
NBSIR 77-1309. This house is based upon a 
National Association of Home Builders 
(NAHB) survey of 84,000 homes built by 1,600 
builders selected randomly from the builder 
members of NAHB. The house is typical of 
ranch style houses built in 1974. 

(2) The house has been slightly modified to 
make it more representative of existing 
housing stock and to allow for the calculation 
of all RCS measures. DOE has elected to 
reduce the insulation levels from the NAHB 
survey (1974) level of R-19 ceiling and R-11 
walls to R-7 insulation in the ceiling and no 
insulation in the walls as a basis for the 


measures table. Insulation manufacturers’ 
data on residential retrofit applications for 
ceiling insulation indicate that the majority of 
existing attics that have not been reinsulated 
have an existing R-Value of between R-5 and 
R-9. The furnace/hot water space has been 
enlarged to accommodate oil furnaces and 
storage for solar domestic water heaters. The 
prototypical house, to provide the basis for 
audits, is assumed to have the features 
necessary for the application of renewable 
energy measures. For example, it was 
assumed to have a south-facing roof suitable 
for solar collectors, no obstruction to wind 
energy systems, and a swimming pool that 
could use a solar pool heater. It is recognized 
that many residences do not have these 
features. 


(3) The prototypical house and assumptions 
were chosen as representative of typical 
homes in the Nation which could benefit from 
RCS measures. States are encouraged to 
review the prototypical house relative to 
construction practices on the local level. A 
State may submit an amended RCS measures 
table based upon modifications to the 
prototypical house if documentation supports 
such requests, 

(b) Characteristics of the Prototypical 
House. (1) Infiltration. The prototypical house 
is assumed to have deteriorated caulking on 
window and door frames, no 
weatherstripping, and no gaskets on 
electrical outlets. Some minor cracks are 
assumed to exist in ceiling and floor joints. 
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Some wiring and pipe penetration is assumed 
through the attic floor. 

Existing conditions also include 
undampered vents, no fireplace, and at least 
13. entrances and exits through the home per 
average day. The infiltration category of the 
prototypical house is essentially the “poor” 
category listed in the RCS Model Audit. 

(2) Insulation. As indicated above, the 
prototypical house is assumed to have no 
wall insulation, R-7 ceiling insulation in a 
vented attic, and no floor or crawl space 
insulation. The walls with 2 x 4 studs on 16- 
inch centers have a thermal conductance of 
0.21 Btu per hour per square foot per degree 
Fahrenheit (Btu/h/ft?/° F). The thermal 
conductance of the ceiling with joists or truss 
cords on 24-inch centers is 0.12 Btu/h/ft?/° F. 
The thermal conductance of the floor with 2 x 
10 floor joists on 24-inch centers and 
carpeting and vented crawl space is 0.19 Btu/ 
h/ft?/° F. 

(3) Windows. All glazing is assumed to be 
single pane with a thermal conductance of 
1.13 Btu/h/ft?/° F. 

(4) Water Heater. The water heater is 
assumed to be more than 3 years old and is in 
conditioned space with adequate clearance 
for an insulation jacket. 

(5) Space Heating and Cooling. Primary 
space conditioning equipment for the 
prototypical home includes one of the 
foliowing: electric resistance furnace, electric 
resistance baseboard, electric resistance 
radiant ceiling or wall panels, electric heat 
pump, electric boiler, natural gas-fired boiler, 
gas-forced air, or oil-fired furnace. An electric 
drive central air-conditioner is assumed. 
Industry accepted seasonal efficiencies for 
existing systems more than 5 years old, and 
new commercially evailable systems are 


Lessin 


used in the calculations. In the prototypical 
house, combustion air is taken from 
conditioned space, if required. Oil burners 
are not retention or wet base types. Natural 
gas pilot lights are assumed to be on for the 
heating season. All existing systems in the 
reference house are more than 5 years old. 

(6) Distribution Systems. Distribution 
ducting and hydronic pipe are assumed to be 
in unconditioned areas and are uninsulated. 

(7) Heating and Cooling System Controls. 
The prototypical house is assumed not to 
have a clock thermostat. It is also assumed 
that there is no manual nighttime temperature 
setback. 

(8) Heat Reflecting and Heat Absorbing 
Window and Door Material. The prototypical 
house has 127 sq. ft. of unshaded windows 
which face east and west. For purposes of 
calculation, the house was oriented so that 
the ends of the house which contained no 
glazing face north and south. 

(9) Solar Domestic Hot Water Systems. It 
is assumed that 80 gallons of hot water are 
used per day by a family of four (ASHRAE 
Systems Handbooks, 1980). The hip roof is 
not shaded and has an adequate south-facing 
area for collectors. 

(10) Replacement Solar Pool Heaters. The 
450 sq. ft. swimming pool is assumed to have 
a cover that is put in place in nonuse hours. 

(11) Wind Energy Systems. There is no 
major obstruction to wind. The size of the 
wind generator is 2 kW, and all energy 
generated is used. The analysis was 
performed for residences that used electricity 
for heating and water heating. 

(c) Thermal Envelope. 

—Glazing 
Single panel U-Value=1.13 
East area + sliding glass door=72 ft ? 


West area=55 ft ? 
Total area=127 ft ? 
—Walls 
No insulation 
U wall=0.24—excludes the stud cross 
section and represents 75 percent of the 
exposed area 
U studs=0.13—which is 25 percent of the 
exposed area 
U overall=0.21—which is the weighted 
value of the U of the wall and the U of 
the stud cross section 
South wall area=224 ft ? 
North wall area=224 ft * 
East wall area= 264 ft 2 
West wall area=260 ft ? 
—Ceiling 
R-7 insulation 
U ceiling=0.115—excludes the truss cord 
and represents 90 percent of the exposed 
area 
U truss=0.17—which is 10 percent of the 
exposed area 
U overall=0.12 
Area=1,176 fi ? 
—Front Entry Door 
U=0.47 (hardwood door) 
Area=21 ft ? 
—Floor Above Crawl Space 
No insulation 
U floor=0.2—excludes the joist and 
represenis 90 percent of the exposed 
area 
U joist=0.08—which is 10 percent of the 
exposed area 
U overall =0.19 
Area=1,176 ft ? 
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Appendix III to Part 456—Multifamily 


(a) General. (1) For those program 
measures identified in Appendix I, a State or 
nonregulated utility has the following options 
regarding audits for dwelling units in 
residential buildings containing more than 
four dwelling units (multifamily dwelling 
units): 

(i) Accept the measures indicated by 
Appendix I for use in multifamily dwelling 
units. 

(ii) Use the DOE multifamily applicability 
criteria and/or 8 for determining 
specific cutoffs for heating energy use, 

energy use, or domestic hot water use 
in paragraphs (b), (c), (d), and {e) of this 
appendix for all or some of the program 
measures identified in Appendix I. 

(iii) Develop a method for determining 
applicability and submit it to DOE for 
approval in accordance with § 456.306{b). 

(2) DOE has not developed multifamily 
applicability criteria or methis for 
determining usage cutoff lev:/s for caulking, 
weatherstripping, duct and pipe insulation, 
storm or thermal windows, heat reflective 
and heat absorbing window materials, and 
ID's. DOE has determined that these 
measures have the same applicability in 
multifamily dwelling units as in the 
prototypical house. 

{3) DOE has developed specific 
applicability criteria for ceiling insulation, 
floor insulation, wall insulation, clock 
thermostats, storm or thermal doors, water 
heater insulation, solar domestic water 
heaters, replacement solar swimming pool 
heaters, combined active solar space heating 
and solar domestic hot water systems, and 
wind energy devices because of the possible 
physical differences between the prototypical 
house and a mul dwelling unit. 

(4) In addition to the applicability criteria, 
methods for determining usage cutoff levels 
have been developed for replacement 
furnaces or boilers, replacement oil burners, 
flue dampers, replacement central air- 
conditioners, solar domestic water heaters, 
active solar space heating systems and 
combined active solar space heating and 
solar domestic hot water systems because 
they may have significantly different simple 
paybacks for multifamily dwelling units than 
for the single family prototypical house. The 
payback for these measures is dependent on 
heating energy use, cooling energy use, or hot 
water use. An audit for each of these 
measures is required if the annual energy 
usage or hot water usage in a multifamily 
dwelling unit is high enough such that a 7- 
year payback is probable. That level of usage 
for which a 7-year payback is probable is the 
cutoff level for that measure. 

(b) Applicability criteria. (1) Ceiling 
Insulation. Ceiling insulation is applicable 
when the audit is for ceilings separating a 
conditioned space from an unconditioned 
space and when it is physically practical to 
insulate the ceiling. 

(2) Floor Insulation. Floor insulation is 
applicable for floors separating a conditioned 


space from an unconditioned space and when 
it is physically practical to insulate the floor. 

(3) Wall Insulation. Wall insulation is 
applicable for walls separating a conditioned 
space from an unconditioned space and when 
it is physically practical to insulate the walls. 

(4) Storm or Thermal Doors. A storm or 
thermal door is applicable if the door 
separates a conditioned space from an 
unconditioned space. 

(5) Clock Thermostats. A clock thermostat 
is applicable when the thermostat is not part 
of the furnace. 

(6) Water Heater Insulation. Water heater 
insulation is applicable when there is an 
individual water heater for that multifamily 
dwelling unit. 

(7) Solar Domestic Water Heaters. A solar 
domestic water heater is applicable when 
there is an individual water heater for that 

multifamily dwelling unit. This measure may 
also be subject to a hot water usage cutoff. 

{8) Combined Active Solar Space Heating 
and Solar Domestic Water Systems. A 
combined active solar space heating and 
solar domestic hot water system is applicable 
when there is an individual water heater for 
that multifamily dwelling unit. This measure 
may also be subject to a hot water usage 
cutoff. 

(9) Wind Energy Devices. A wind energy 
device is not applicable for multifamily 
dwelling units. 

(10) Replacement Solar Swimming Pool 
Heaters. A replacement solar swimming pool 
heater is not applicable for multifamily 
dwelling units. 

(c) Heating Energy Use Cutoffs. Heating 
energy use cutoffs shall be determined for 
replacement furnaces or boilers, replacement 
oil burners, flue dampers, active solar space 
heating, and combined solar space heating 
and solar domestic hot water systems. After 
all heating energy use cutoff levels for each 
category of fuel type have been determined, a 
State has the option to use the lowest of these 
levels as the cutoff for all of the heating 
measures. The auditor will audit for a 
measure if the annual heating energy use of 
the dwelling is greater than the heating 
energy use cutoff for that measure. The 
annual heating energy use of a dwelling unit 
must be determined by removing the 
contribution of nonspace heating sources 
(such as water heating or lighting) from the 
total energy usage. 

(1) Replacement Furnace or Boiler. The 
following formula shall be tf'sed to determine 
the heating energy use cutoff for oil, gas, 
electric, and heat pump heating systems: 


Cur 
7 (LEP) (An) 


Errco= 


Where 
Errco= annual heating energy consumption 
(based on assumed worst existing 
system) necessary to give a 7-year simple 
_ payback on replacement furnaces or 
boilers (replacement furnace or boiler 
energy cutoff) 


Cyr=installed capital cost—tax credit 
7 is the payback period in years 
LEP=local energy price, $/unit energy 
(same energy units as Eggro) 
T. existing 
a =1- 


Where 


D existing = Assumed efficiency of existing 
heating system, varies by climate zone and 
fuel type, 

N new=Efficiency of new improved heating 
system, also varies by climate zone and fuel 
type. 


Use the values in the following table for 
An. The values in this table were calculated 
based on the assumption of a relatively _ 
inefficient existing furnace or heat pump. All 
existing efficiencies were taken from the RCS 


Model Audit. 
. 
20 |.20 
7 20 |.20 
(2) Replacement Oil Burner. The following 
formula shall be used to determine the 


heating energy use cutoff for replacement oil 
burners. Con 


(LEP) (7) (0.18) 


Exsco = 


Where 
Egsco = annual heating energy consumption 
necessary to give a 7-year payback on a 
replacement oil burner (replacement oil 
burner energy cutoff) 

Cy,=cost of installed replacement oil 

burner — tax credit 
LEP=local energy price, $/unit energy 
(same energy units as Esco) 

7 is the payback period in years 

0.18 is a high estimate of the proportion of 
heating energy that may be saved due to 
a replacement oil burner. 

(3) Flue Damper. The following formula 
shall be used to determine the heating energy 
use cutoff for flue dampers for gas heating 
systems. 


Crp 


Broco =— Tp) (7) (04) 


Where 

Erpco = annual energy consumption 
necessary to give a 7-year payback on a 
flue damper (flue damper energy cutoff) 

Crp= installed flue damper cost — tax 
credit 

LEP=local energy price, $/unit energy 
(same energy units as Erpco) 





27802 


7 is the payback period in years 

0.1 is a high’estimate of the proportion of 
heating energy that may be saved due to 
a flue damper. 

(4) Active Solar Space Heating. (i) The cost 
of active solar space heating systems 
depends on insulation as well as heating 
energy use, which makes it difficult to 
produce a generic formula that will indicate 
the annual heating energy use cutoff level 
which corresponds to a 7-year simple 
payback. Therefore, a State shall determine 
the heating energy use cutoff level by 
calculating the simple payback associated 
with a range of annual heating energy uses 
and then, by successive approximation, 
determine the heating energy use cutoff level 
that corresponds to a 7-year simple payback. 

(ii) Use the following procedure to 
determine the heating energy use cutoff for 
solar space heating: 

(A) Determine savings (using each heating 
fuel type) and costs for active solar space 
heating using an approved audit procedure, 
such as the Model Audit, for a range of 
annual heating energy uses. For each fuel, 
choose an annual heating energy use cutoff 
level, based on these calculations, which 
corresponds to a 7-year simple payback. 

(B) Calculations should assume: no 
obstruction to solar radiation; due south 
orientation of collectors; a solar savings 
fraction consistent with the values given in 
the Model Audit for the climate (solar savings 
fraction is the percent of the heating load 
provided by the Solar system); enough roof 
area to provide the solar savings fraction 
indicated above; and the tilt of the collector 
should be optimal for the specified latitude. 

(5) Combined Solar Space Heating and 
Solar Domestic Hot Water Systems. 

(i) The cost of combined active solar space 
heating and solar domestic hot water systems 
depends on insulation as well as heating 
energy use which makes it difficult to 
produce a generic formula that will indicate 
the annual heating energy use cutoff level 
which corresponds to a 7-year simple 
payback. Therefore, a State shall determine 
the heating energy use cutoff level by 
calculating the simple payback associated 
with a range of annual heating energy uses 
and then by successive approximations 
determine the heating energy use cutoff level 
that corresponds to a 7-year simple payback. 


(ii) Use the following procedures to 
determine the cutoff for combined solar space 
heating and domestic hot water systems. 

(A) Determine savings (using each heating 
fuel type) and costs for active solar space 
heating using an approved audit procedure, 
such as the Model Audit, for a range of 
annual heating energy uses. For each fuel, 
choose an annual heating energy use cutoff 
level, based on these calculations, which 
corresponds to a 7-year simple payback. 

(B) Calculations should assume: no 
obstruction to solar radiation; due south 
orientation of collectors; a solar savings 
fraction consistent with the values given in 
the Model Audit for the climate (solar savings 
fraction is the percent of the heating load 
provided by the solar system); enough roof 
area to provide the solar savings fraction 
indicated above; the tilt of the collector 
should be optimal for the specified latitude; 
and the hot water usage is 80 gallons per day 
with the water temperature set at 120° F. 

(d) Cooling Energy Use Cutoffs. (1) Cooling 
energy use cutoffs shall be determined for 
replacement central air-conditioners. 

(2) Replacement Central Air-Conditioners. 
(i) The following formula shall be used to 
determine the cooling energy use cutoff for 
replacement central air-conditioners: 


Re, Sn 
eco 7 (LEP) (ACOP) 
Where 


Crac= installed cost of replacement central 
air-conditioner 


ACOP=1— COPexistine 
COP new 


7 is the payback period in years 
LEP=local energy price $/unit energy 
COP existing = assumed coefficient of 
performance of existing system 
COP,.ew=improved coefficient of 
performance of new system. 


(ii) The value of 0.46 may be used for 
ACOP. This value is based on an assumed 
existing SEER of 6.6 (COP of 1.9) and a new 
SEER of 12.0 (COP of 3.5). 

(iii) An audit should be conducted for 
replacement central air-conditioners if the 
annual cooling energy use of the dwelling 
unit is greater than the cooling energy cutoff. 
The annual cooling energy use of the dwelling 
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unit shall be determined by removing the 
contribution of noncooling sources, (such as 
lighting, appliances, and water heating) from 
the total energy consumption. 

(e) Domestic Hot Water Use Cutoff. (1) A 
domestic hot water use cutoff level shall be 
determined for solar domestic hot water 
systems. The cost of solar domestic water 
heater systems depends on insulation as well 
as hot water use which makes it difficult to 
produce a generic formula which will indicate 
the hot water use cutoff level which 
corresponds to a 7-year simple payback. 
Therefore, a State shall determine the simple 
payback associated with a range of daily hot 
water uses and then by successive 
approximation determine the hot water use 
cutoff level that corresponds to a 7-year 
simple payback. 

(2) Solar Domestic Hot Water System. Use 
the following procedures to determine the 
domestic hot water use cutoff for solar 
domestic hot water systems. 

(i) Determine savings (for each water 
heating fuel type) and costs for solar 
domestic hot water, using an approved audit 
procedure, such as the DOE Model Audit, for 
a range of gallons per day of hot water usage. 

(ii) Based on the sample calculations, 
determine what is the gallons-per-day cutoff 
level for each fuel type which corresponds to 
a 7-year simple payback. Calculations should 
assume: no obstruction to solar radiation; due 
south orientation of collectors; a solar 
savings fraction consistent with the values 
given in the Model Audit for the climate (the 
solar savings fraction is the percent of the 
water heating load provided by the solar 
system); enough roof area to provide the solar 
savings fraction indicated above; and the tilt 
of the collector should be optimal for the 
specified latitude. 

(iii) This gallons-per-day number shall be 
used as a cutoff level for determining whether 
to audit for a solar domestic hot water 
system in a multifamily dwelling unit. A 
method must be developed for auditors to 
determine gallons-per-day usage at the 
dwelling unit. (For example, the DOE Model 
Audit determines gallons-per-day usage using 
the number of people in residence and the 
presence of a dishwasher and/or a washing 
machine.) 


[FR Doc. 82-17070 Filed 6-24-82; 8:15 am] 
BILLING CODE 6450-01-M 





Federal Register / Vol. 47, No. 123 / Friday, June 25, 1982 / Proposed Rules 


* DEPARTMENT OF ENERGY 

Office of Conservation and Renewable 
Energy 

10 CFR Part 456 

[Docket No. CAS-RM-79-101] 


Residential Conservation Service 
Program; Withdrawal of Proposed 
Rulemaking 


AGENCY: Office of Conservation and 
Renewable Energy, DOE. 


ACTION: Withdrawal of Notice of 
Proposed Rulemaking 


SUMMARY: The Department of Energy is 


withdrawing the Notice of Proposed 
Rulemaking which relates to the 
treatment of urea-formaldehyde (U-F) 
foam insulation in the Residential 
Conservation Service (RCS) program (46 
FR 8996, Janaury 27, 1981). The notice 
proposed in the alternative, 
amendments to improve the then 
existing material and installation 
standards for U-F foam insulation or a 
ban on the installation of U-F foam 
insulation under the RCS program. 
Through the revised RCS regulations 
issued June 15, 1982, DOE deleted the 
material and installation standards for 
U-F foam insulation from the RCS 
program, as a result of the Consumer 
Product Safety Commission ban on the 
use of U-F foam insulation in residences 
and schools (47 FR 14366, April 2, 1982). 


DATE: The effective date of this 
withdrawal is June 25, 1982. 


FOR FURTHER INFORMATION CONTACT: 


Mark D. Friedrichs, CE-115, Building 
Services Divisign, Office of 
Conservation and Renewable Energy, 
Department of Energy Room 5 F--064, 
Washington, D.C. 20585, (202) 252- 
1650. 

Daniel T. Ruge, Office of General 
Counsel, Department of Energy, Room 
6B-144, Washington, D.C. 20585, (202) 
252-9519. 

SUPPLEMENTARY INFORMATION: The RCS 

program is mandated by Part I of Title I 

of the National Energy Conservation 

Policy Act (NECPA), as amended (42 

U.S.C. 8211 et seg.). The legislation 

requires large natural gas and electric 

utilities to perform energy audits of their 
customers’ homes, upon request, and to 
provide certain other related services to 
their residential customers. 

NECPA also requires the Secretary to 
develop material and installation 
standards determined necessary to 
ensure a minimum level of general 
safety and effectiveness for materials 
installed under the RCS program. 
Therefore, on September 25, 1980 (45 FR 
63786), the Department of Energy (DOE) 
published interim final urea- 
formaldehyde (U-F) foam insulation 
standards relating both to its 
manufacture and its installation under 
the RCS program. In issuing the interim 
final standards, DOE indicated its intent 
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to propose further improvements to the 
standards based on additiona! 
suggestions from the Consumer Product 
Safety Commission (CPSC). 

On January 13, 1981, however, the 


CPSC voted to propose a ban on U-F 


foam insulation. Consequently, on 
January 27, 1981, Doe proposed in the 
alternative, several amendments to 
improve the interim standards or to 
preclude the use of U-F foam under the 
RCS program (46 FR 8996). 

On March 29, 1982 the CPSC issued its 
final rule banning the use of U-F foam 
insulation in residences and schools (47 
FR 14366, April 2, 1982). In light of the 
CPSC’s action, by separate notice issued 
June 15, 1982, as a part of the overall 
revisions to the RCS regulations (10 CFR 
Part 456), DOE deleted the material and 
installation standards for U-F foam 
insulation from the RCS regulations. 

For the reasons discussed above, DOE 
hereby withdraws the notice published 
in the Federal Register on January 27, 
1981 (46 FR 8996) which proposed to 
amend Part 456 of Title 10 of the Code of 
Federal Regulations by either revising 
the interim final RCS standards 
pertaining to U-F foam insulation or 
banning its use within the RCS program. 

Issued in Washington, D.C., June 22, 1982. 
Howard S. Coleman, 

Acting Assistant Secretary, Conservation and 
Renewable Energy. 

[FR Doc. 82-17246 Filed 6-24-82; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Parts 182 and 184 
[Docket No. 78N-0277] 


GRAS Status of Caicium Chloride, 
Calcium Gluconate, Calcium Acetate, 
and Caicium Phytate 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is affirming that 
calcium acetate, calcium chloride, and 
calcium gluconate are generally 
recognized as safe (GRAS) as direct 
human food ingredients. FDA is not 
affirming the GRAS status of calcium 
phytate as a direct human food 
ingredient. The safety of these 
ingredients has been evaluated under 
the comprehensive safety review being 
conducted by the agency. 

EFFECTIVE DATE: July 26, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Corbin I. Miles, Bureau of Foods (HFF- 
335), Food and Drug Administration, 200 
C St. SW., Washington, DC 20204, 202- 
472-4750. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 16, 1979 (44 
FR 10078), FDA published a proposal to 
affirm that calcium acetate, calcium 
chloride, and calcium gluconate are 
GRAS for use as direct human food 
ingredients, and that calcium chloride is 
GRAS as a component of paper and 
paperboard products and cotton and 
cotton fabrics used in food packaging. 
The agency also proposed to remove 
calcium phytate from the GRAS list as a 
direct human food ingredient. The 
proposal was published in accordance 
with the announced FDA safety review 
of GRAS and prior-sanctioned 
ingredients. 

In accordance with § 170.35 (21 CFR 
470.35), copies of the scientific literature 
review on calcium acetate, calcium 
chloride, calcium gluconate, and calcium 
phytate and the report of the Select 
Committee on GRAS Substances (the 
Select Committee) are available for 
public review in the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

In addition to proposing to affirm the 
GRAS status of calcium acetate, calcium 
chloride, and calcium gluconate, the 
agency also gave notice that it was 
unaware of any prior-sanctioned food 
ingredient uses for these substances or 
for calcium phytate, other than the 


proposed conditions of use. Persons 
asserting additional extended uses 
based upon approvals granted by the 
U.S. Department of Agriculture or FDA 
before September 6, 1958, were given 
notice to submit proof of those 
sanctions, so that the safety of the prior- 
sanctioned uses could be determined. 
That notice was also an opportunity to 
have prior-sanctioned uses of these 
substances recognized by issuance of an 
appropriate regulation under Part 181— 
Prior-Sanctioned Food Ingredients (21 
CFR Part 181) or affirmed as GRAS 
under Part 184 or 186 (21 CFR Part 184 or 
186), as appropriate. 

FDA also gave notice that failure to 
submit proof of an applicable prior 
sanction in response to the proposal 
would constitute a waiver of the right to 
assert that sanction at any future time. 

No reports of additional prior- 
sanctioned uses of calcium acetate, 
calcium chloride, calcium gluconate, or 
calcium phytate were submitted in 
response to the proposal. Therefore, in 
accordance with that proposal, any right 
to assert a prior sanction for a use of 
calcium acetate, calcium chloride, 
calcium gluconate, or calcium phytate 
under conditions different from those set 
forth in this final rule or in 21 CFR 181.29 
has been waived. 

Five comments were received in 
response to the proposal. A summary of 
the comments and the agency’s 
conclusions follow: 

1. One comment objected to the 
deletion of calcium phytate from the 
GRAS list. The comment stated that the 
only reason for the proposed deletion is 
that there is no evidence that the 
material is currently used in food. No 
additional use data or evidence of use 
was presented in the comment. 

The agency pointed out in the 
proposal that although the National 
Academy of Sciences/National 
Research Council (NAS/NRC) survey of 
food manufacturers in 1971-1972 
reported one user of calcium phytate, a 
subsequent inquiry by NAS/NRC to that 
respondent revealed that it no longer 
uses the ingredient. When contacted by 
FDA, a known manufacturer of calcium 
phytate reported that production was 
discontinued in 1975. Furthermore, FDA 
has not received any information on 
specifications, manufacturing process, 
or usage of calcium phytate in response 
to the proposal or in response to the 
agency’s earlier request, published in 
the Federal Register of May 31, 1977 (42 
FR 27676), for information on specific 
GRAS substances, including calcium 
phytate. 

A determination of safety, as defined 
for the GRAS review, includes 
knowledge of the probable consumption 
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of the substance and of any substance 
formed in or on food because of its use. 
Therefore, if there is no information on 
specifications, manufacturing process, 
or usage, the agency cannot affirm the 
substance as GRAS. Because the GRAS 
status of calcium phytate cannot be 
affirmed, this final rule deletes calcium 
phytate from 21 CFR Part 182. Future 
FDA approval of this substance may be 
sought through the GRAS or food 
additive petition procedures as outlined 
in § 170.35 or § 171.1 (21 CFR 171.1). 
Alternatively, an independent GRAS 
determination may be made in 
accordance with § 170.30 (21-CFR 
170.30) and § 184.1 (21 CFR 184.1) for 
uses of calcium phytate, consistent with 
available safety data on this ingredient. 

2. Two comments requested 
modification of the final rule to permit 
the use of calcium acetate in baked 
goods and baking mixes (defined in 21 
CFR 170.3({n)}(1)). These comments 
indicated that calcium acetate is 
currently used in amounts up to 0.2 
percent in baked goods and baking 
mixes as a stabilizer and thickener (21 
CFR 170.3(0)(28)) and as a texturizer (21 
CFR 170.3(0)(32)). 

Although there is no evidence that 
calcium acetate was being used in 
baked goods and baking mixes at the 
time of the NAS/NRC survey of uses of 
GRAS ingredients, the agency has found 
that the usage levels for calcium acetate 
described in the comments represent 
current good manufacturing practices 
(CGMP), and that there are adequate 
safety data to support such uses. 
Therefore, the agency has incorporated 
the requested usage level of calcium 
acetate into this final rule. The use of 
calcium acetate as a texturizer (21 CFR 
170.3(0)(32)) and its use in 
nonstandardized baked goods and 
baking mixes (21 CFR 170.3(n)(1)) is 
permitted at a level up to 0.2 percent in 
accordance with CGMP. 

3. One comment noted that the CGMP 
maximum use levels in the proposal 
exceed permissible levels for some 
standardized foods in these food 
categories. The comment requested 
information regarding which of these 
regulations takes precedence in such 
cases. 

FDA advises that food standard 
regulations take precedence over GRAS 
affirmation CGMP maximum levels of 
use. The CGMP maximum use levels 
adopted in GRAS regulations are 
intended to cover all foods in each 
broad food category, including some 
standardized foods, but are not intended 
to replace or supersede the limits that 
are established for individual 
standardized foods. 
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4. One comment requested that no 
CGMP maximum use level be 
established for calcium chloride in the 
“all other foods category” (food 
categories not individually addressed in 
the proposal) until a survey is conducted 
to more accurately measure the calcium 
chloride that is now used in these 
categories of foods. The request was 
based upon information that taco and 
spaghetti sauces, prepared from canned 
tomatoes, may contain up to 0.2 percent 
calcium chloride and upon concern that 
other tomato-based products may also 
contain these higher levels. 

The agency has thoroughly reviewed 
this comment and concludes that the 
specific concerns the comment raises 
can be addressed by modifying the 
CGMP maximum use level for use of 
calcium chloride in gravies and sauces, 
as defined in 21 CFR 170.3(n)(24), by 
raising it from 0.15 percent, as originally 
proposed, to 0.2 percent. The agency is 
unaware, however, that other 
remanufactured foods in other food 
categories present similar problems, and 
the agency cannot justify further inquiry 
into the use of calcium chloride beyond 
the NAS/NRC survey and the 
opportunity to comment on this rule that 
has been provided. Therefore, no 
additional action in response to this 
comment is necessary. 

5. One comment requested that the 
CGMP levels for calcium chloride in 
condiments and relishes be increased 
from 0.11 percent to 0.4 percent to 
accommodate an expected new use in 
pickles. 

Although calcium chloride is not 
currently used as a buffering agent or 
firming agent in the commercial 
preparation of pickles, FDA recognizes 
that foods consumed in high volume 
from some other food categories, such as 
coffee and tea (0.32 percent) and 
processed vegetables and vegetable 
juices (0.4 percent), have proposed 
CGMP maximum levels of usage of 
calcium chloride similar to that 
requested by this comment for 
condiments and relishes. Furthermore, 
the proposed use in pickles is consistent 
with the conclusion of the Select 
Committee that there is no evidence to 
suspect a public health hazard when 
calcium chloride is used at current 
levels or levels that might reasonably be 
expected in the future. The estimated 
total consumption of calcium chloride, 
upon which its safety has been 
evaluated, will not change appreciably 
by virtue of the expanded usage of this 
substance in condiments and relishes. 
Therefore, FDA concludes that adequate 
justification exists to incorporate the 
request usage levels for calcium chloride 


into this final rule. The CGMP maximum 
level of use of calcium chloride in 
condiments and relishes as defined in 21 
CFR 170.3(n)(8) is raised to 0.4 percent in 
this final rule. 

Consistent with its traditional 
practice, FDA proposed originally to 
establish separate regulations for 
calcium chloride in Parts 184 and 186 to 
govern its direct and indirect GRAS 
uses, respectively. Under § 184.1(a) (21 
CFR 184.1(a)), however, ingredients 
affirmed as GRAS for direct food use in 
Part 184 are considered to be GRAS for 
indirect uses without a separate listing 
in Part 186. Based on § 184.1(a), FDA has 
reconsidered its traditional practice and 
has concluded that the duplicative 
listing in Part 186 is unnecessary, as a 
general rule, and may cause confusion. 
Thus, unless safety considerations make 
it necessary to impose specific purity 
specifications or other restrictions on 
the indirect use of a GRAS substance, 
FDA will no longer list in Part 186 
substances that are affirmed as GRAS 
for direct use in Part 184. In keeping 
with this change in policy, FDA will not 
promulgate § 186.1193 as originally 
proposed. The indirect uses of calcium 
chloride proposed for inclusion in 
§ 186.1193 are authorized under 
§§ 184.1193 and 184.1(a). 

In the case of calcium chloride, FDA 
finds that the general requirements that 
indirect GRAS ingredients be of a purity 
suitable for their intended use in 
accordance with § 170.30(h)(1) and used 
in accordance with current good 
manufacturing practice are sufficient to 
ensure the safe use of this ingredient. 
Therefore, no specific purity 
specifications are necessary for indirect 
use. . 
Although the policies discussed in the 
two preceding paragraphs are not 
inconsistent with the agency's current 
regulations, elsewhere in this issue of 
the Federal Register the agency is 
publishing a proposal to amend its 
procedural regulations in Parts 184 and 
186 to reflect clearly those policies. 

The agency has determined under 21 
CFR 25.24(d)(6) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

In accordance with Executive Order 
12291, FDA has carefully analyzed the 
economic effects of this rule, and the 
agency has determined that the ryle is 
not a major rule as defined by the Order. 
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List of Subjects 
21 CFR Part 182 


Generally recognized as safe (GRAS) 
food ingredients; Spices and flavorings. 


21 CFR Part 184 


Direct food ingredients; Food 
ingredients; Generally recognized as 
safe (GRAS) food ingredients. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
409, 701(a), 52 Stat. 1055, 72 Stat. 1784— 
1788 as amended (21 U.S.C. 321(s), 348, 
371(a})) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10), Parts 182 and 184 are 
amended as follows: 


PART 182—-SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 


1. Part 182 is amended: 


§ 182.70 [Amended] 

a. In § 182.70 Substances migrating 
from cotton and cotton fabrics used in 
dry food packaging, by removing the 
entry for “Calcium chloride” from the 
list of substances. 


§ 182.90 [Amended] 

b. In § 182.90 Substances migrating 
to food from paper and paperboard 
products, by removing the entry for 
“Calcium chloride” from the list of 
substances. 


§§ 182.1193, 182.1199, 182.6185, 182.6193, 
182.6199, 182.6219 [Removed] 

c. By removing § 182.1193 Calcium 
chloride, § 182.1199 Calcium 
gluconate, § 182.6185 Calcium acetate, 
§ 182.6193 Calcium chloride, $ 182.6199 
Calcium gluconate, § 182.6219 Calcium 


phytate. 


PART 184—DIRECT FOOD 
SUBSTANCES GENERALLY 
RECOGNIZED AS SAFE 


2. In Part 184: 
a. By adding new § 184.1185, to read 
as follows: 


§ 184.1185 Calcium acetate. 

(a) Calcium acetate (Ca (C2 Hs Os), 
CAS Reg. No. 62-54-4), also known as 
acetate of lime or vinegar salts, is the 
calcium salt of acetic acid. It may be 
produced by the calcium hydroxide 
neutralization of acetic acid. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 44, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, DC 20418, or available for 
inspection at the Office of the Federal 





Register, 1100 L St. NW., Washington, 
DC 20408. 

(c) The ingredient is used as a firming 
agent as defined in § 170.3(0)(10) of this 
chapter; pH control agent as defined in 
§ 170.3(0)(23) of this chapter; processing 
aid as defined in § 170.3(0)(24) of this 
chapter; sequestrant as defined in 
§ 170.3(0)(26) of this chapter; stabilizer 
and thickener as defined in 
§ 170.3(0)(28) of this chapter; and 
texturizer as defined in § 170.3(0)(32) of 
this chapter. 

(d) The ingredient is used in food at 
levels not to exceed current good 
manufacturing practices in accordance 
with § 184.1(b)(1). Current good 
manufacturing practices result in a 
maximum level, as served, of 0.2 percent 
for baked goods as defined in 
§ 170.3(n)(1) of this chapter; 0.02 percent 
for cheese as defined in § 170.3(n)(5) of 
this chapter; 0.2 percent for gelatins, 
puddings, and fillings as defined in 
§ 170.3(n)(22) of this chapter; 0.15 
percent for sweet sauces, toppings, and 
syrups as defined in § 170.3(n)(43) of this 
chapter; and 0.0001 percent for all other 
food categories. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section or in Part 181 of this chapter 
do not exist or have been waived. 

b. By adding new § 184.1193, to read 
as follows: 


§ 184.1193 Calcium chloride. 

_ (a) Calcium chloride (CaCl-2H.0, 
CAS Reg. No. 10035-04-8) or anhydrous 
calcium chloride (CaCl, CAS Reg. No. 
10043-52—4) may be commercially 
obtained as a byproduct in the 
ammonia-soda (Solvay) process and as 
a joint product from natural salt brines, 
or it may be prepared by substitution 
reactions with other calcium and 
chloride salts. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 47, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, DC 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington, 
DC 20408. 

(c) The ingredient is used as an 
anticaking agent as defined in 
§ 170.3(0)(1) of this chapter; 
antimicrobial agent as defined in 
§ 170.3(0)(2) of this chapter; curing or 
pickling agent as defined in § 170.3(0)(5) 
of this chapter; firming agent as defined 
in § 170.3(0)(10) of this chapter; flavor 
enhancer as defined in § 170.3(0)(11) of 
this chapter; humectant as defined in 
§ 170.3(0)(16) of this chapter; nutrient 


supplement as defined in § 170.3(0)(2) of 


this chapter; pH control agent as defined 
in § 170.3(0)(23) of this chapter; 
processing aid as defined in 

§ 170.3(0)(24) of this chapter; stabilizer 
and thickener as defined in 

§ 170.3(0)(28) of this chapter; surface- 
active agent as defined in § 170.3(0)(29) 
of this chapter; synergist as defined in 
§ 170.3(0)(31) of this chapter; and 
texturizer as defined in § 170.3(0)(32) of 
this chapter. 

(d) The ingredient is used in foods at 
levels not to exceed current good 
manufacturing practices in accordance 
with § 184.1(b)(1). Current good 
manufacturing practices result in a 
maximum level, as served, of 0.3 percent 
for baked goods as defined in 
§ 170.3(n)(1) of this chapter and for dairy 
product analogs as defined in 
§ 170.3(n)(10) of this chapter; 0.22 
percent for nonalcoholic beverages and 
beverage bases as defined in 
§ 170.3(n)(3) of this chapter; 0.2 percent 
for cheese as defined in § 170.3(n)(5) of 
this chapter and for processed fruit and 
fruit juices as defined in § 170.3(n)(35) of 
this chapter; 0.32 percent for coffee and 
tea as defined in § 170.3(n)(7) of this 
chapter; 0.4 percent for condiments and 
relishes as defined in § 170.3(n)(8) of this 
chapter; 0.2 percent for gravies and 
sauces as defined in § 170.3(n)(24) of 
this chapter; 0.1 percent for commercial 
jams and jellies as defined in 
§ 170.3(n)(28) of this chapter; 0.25 
percent for meat products as defined in 
§ 170.3(n)(29) of this chapter; 2.0 percent 
for plant protein products as defined in 
§ 170.3(n)(33) of this chapter; 0.4 percent 
for processed vegetables and vegetable 
juices as defined in § 170.3(n)(36) of this 
chapter; and 0.05 percent for all other 
food categories. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 

c. By adding new § 184.1199, to read 
as follows: 


§ 184.1199 Calcium gluconate. 


(a) Calcium gluconate 
({CH2OH(CHOH),COO},Ca, CAS Reg. 
No. 299-28-5) is the calcium salt of 
gluconic acid which may be produced 
by neutralization of gluconic acid with 
lime or calcium carbonate. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 51, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, DC 20418, or available for 
inspection at the Office. of the Federal 
Register, 1100 L St. NW., Washington, 
DC 20408. 
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(c) The ingredient is used as a firming 
agent as defined in § 170.3(0)(10) of this 
chapter; formulation aid as defined in 
§ 170.3(0)(14) of this chapter; 
sequestrant as defined in § 170.3(0)(26) 
of this chapter; stabilizer or thickener as 
defined in § 170.3(0)(28) of this chapter; 
and texturizer as defined in ‘¢ 
§ 170.3(0)(32) of this chapter. 

(d) The ingredient is used in foods at 
levels not to exceed current good 
manufacturing practices in accordance 
with § 184.1(b)(1). Current good 
manufacturing practices result in a 
maximum level, as served, of 1.75 
percent for baked goods as defined in 
§ 170.3(n)(1) of this chapter; 0.4 percent 
for dairy product analogs as defined in 
§ 170.3(n)(10) of this chapter; 4.5 percent 
for gelatins and puddings as defined in 
§ 170.3(n)(22) of this chapter; and 0.01 
percent for sugar substitutes as defined 
in § 170.3(n)(42) of this chapter. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 

Effective date. This regulation shall be 
effective July 26, 1982. 

Note.—Incorporation by reference 
approved by the Director of the Office of the 
Federal Register on June 10, 1982, and is on 
file at the Office of the Federal Register. 
(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat. 
1784-1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) 

Dated: June 7, 1982. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 82-17040 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Parts 172, 182, and 184 
[Docket No. 78N-0223] 


GRAS Status of Adipic Acid and 
Sodium Adipate 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is affirming that 
adipic acid is generally recognized as 
safe (GRAS) as a direct human food 
ingredient. The safety of this ingredient 
has been evaluated under the 
comprehensive safety review conducted 
by the agency. The agency is also not 
affirming the GRAS status of sodium 
adipate because there is no usage 
information concerning this substance. 


EFFECTIVE DATE: July 26, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Corbin L. Miles, Bureau of Foods (HFF- 
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335), Food and Drug Administration, 200 
C St. SW., Washington, DC 20204, 202- 
472-4750. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of January 30, 1979 (44 
FR 5902), FDA published a proposatto 
affirm that adipic acid is GRAS for use 
as a direct human food ingredient. The 
proposal was published in accordance 
with the announced FDA review of the 
safety of GRAS and prior-sanctioned 
food ingredients. 

In accordance with § 170.35 (21 CFR 
170.35), copies of the scientific literature 
review of adipic acid, reports of the 
mutagenic and teratogenic tests for the 
ingredient, and the report of the Select 
Committee on GRAS Substances (the 
Select Committee) are available for 
public review in the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 
Copies of these documents are also 
available for public purchase from the 
National Technical Information Service, 
as announced in the proposal. 

In addition to proposing to affirm the 
GRAS status of adipic acid, FDA gave 
public notice that it was unaware of any 
prior-sanctioned food ingredient uses for 
the substance, other than for the 
proposed conditions of use. Persons 
asserting additional or extended uses, in 
accordance with approvals granted by 
the U.S. Department of Agriculture or 
FDA before September 6, 1958, were 
given notice to submit proof of those 
sanctions, so that the safety of the prior- 
sanctioned uses could be determined. 
That notice was also an opportunity to 
have prior-sanctioned uses of adipic 
acid recognized by issuance of an 
appropriate regulation under Part 181— 
Prior-Sanctioned Food Ingredients (21 
CFR Part 181) or affirmed as GRAS 
under Part 184 or 186 (21 CFR Part 184, 
186), as appropriate. 

FDA also gave notice that failure to 
submit proof of an applicable prior 
sanction in response to the proposal 
~vould constitute a waiver of the right to 
assert that sanction at any future time. 

No reports of prior-sanctioned uses 
for adipic acid were submitted in 
response to the proposal. Therefore, in 
accordance with that proposal, any right 
to assert a prior sanction for a use of 
adipic acid under conditions different 
from those set forth in this final rule has 
been waived. 

Two comments were received in 
response to the proposal. A summary of 
the comments and the agency's 
responses follow. 

One comment from a food ingredient 
manufacturer opposed any change in the 


current Food Chemicals Codex (FCC) 
specifications for adipic acid. The 
comment indicated that the 
manufacturer's adipic acid does not 
meet the proposed melting point range 
of 151°-153° C but does meet the existing 
FCC specifications of 151.5°-154° C. The 
comment further questioned the need for 
adding any additional identity tests to 
those indicated in the FCC. 

The Subcommittee on Codex 
Specifications of the National Academy 
of Sciences has indicated to FDA that 
adipic acid is among certain ingredients 
listed in the FCC that lack adequate 
assay/identity tests. The current Codex 
specifications for adipic acid consist 
only of an acid/base titration for the 
assay tests and a melting point 
determination for identification of the 
test substance. Adipic acid prepared 
from cyclohexanol or cyclohexanone, as 
specified in the proposed rule, could 
contain unreacted starting materials as 
well as hexanoic acid derivatives as 
impurities. The hexanoic acid 
derivatives, in particular, would 
contribute to the response in the acid/ 
base titration and could lead to percent 
impurities higher than the actual percent 
of adipic acid in the sample. Likewise, 
the melting point of adipic acid is not 
itself very specific as an identity test, 
and the agency therefore concludes that 
the additional identity tests proposed 
are justified for this ingredient to 
supplement the low specificity of this 
assay. The agency also supports future 
adoption of improved assay 
methodology for adipic acid by the 
Codex Committee. 

FDA proposed a narrower melting 
point range for food-grade adipic acid 
than appears in the FCC largely on the 
basis of data that are available in 
commercial chemical reagent catalogs. 
Adipic acid samples from these sources 
are indicated to have a melting point 
range of 151°-153° C, as adopted in the 
proposal. However, adipic acid 
produced by the above manufacturer 
has a melting point range within the 
current Codex specification (151.5°-154° 
C), although the manufacturers’ melting 
point is outside the range of the 
proposed specification (151°—153° C). In 
view of this information, FDA concludes 
that no change is necessary in the FCC 
melting point range for adipic acid 
because the adoption of the additional 
identity tests will assure product 
identity. 

A comment from a second food 
manufacturer objected to,the adoption 
of current good manufacturing practice 
(CGMP) use levels for adipic atid. The 
comment said that inclusion of CGMP 
use levels for an ingredient affirmed as 
GRAS when there are no safety 


considerations to justify this limitation 
is a fundamental error in the application 
of GRAS affirmation regulations. The 
comment contrasted the proposed 
CGMP use levels with the old GRAS 
regulation for adipic acid (21 CFR 
182.1009), in which the only limitation 
was undefined good 

practice. The comment concluded by 
requesting that the list of food categories 
and CGMP use levels for adipic acid be 
deleted from the proposed regulation. 

FDA finds that its current practice of 
listing food categories and CGMP 
maximum levels of use for GRAS 
affirmation regulations is a 
application of § 184.1{b){1) (21 CFR 
184.1(b){1)) of its GRAS procedural 
regulations. Any interpretation that 
CGMP maximum use levels for adipic 
acid are intended as specific limitations 
is in error, as explained in § 184.1(b)(1). 
GRAS affirmation regulations with 
CGMP limitations in accordance with 
§ 184.1(b)({1) may be contrasted with 
those GRAS affirmation regulations that 
prescribe specific limitations in 
accordance with § 184.1(b)(2). The 
question of current good manufacturing 
practice limitation versus specific 
limitations in GRAS affirmation 
regulations has arisen previously, and 
the agency answered it at length in the 
preambles to the GRAS regulations 
published in the Federal Register of 
September 23, 1974 (39 FR 24180, 34195) 
and December 7, 1976 (41 FR 53601). The 
agency has also dealt with this question 
in the preamble to the tentative final 
rule on calcium oxide and calcium 
hydroxide, which is published 
elsewhere in this issue of the Federal 
Register. The requested deletion from 
the proposed regulation of CGMP 
maximum levels of use for adipic acid is 
therefore denied. 

In 1964 an FDA official issued an 
opinion letter that recognized the GRAS 
status of sodium adipate as a buffer and 
neutralizing agent. However, the agency 
announced in the January 30, 1979 
proposal (44 FR 5905) that it does not 
consider itself bound by the 1964 
opinion letter because it does not 
possess certain information that in 
accordance with § 170.35, is required in 
order to affirm the GRAS status of 
sodium adipate. In particular, the agency 
is unaware of the manufacturing 
methods and foed-grade specifications 
for sodium adipate, the food categories 
in which it is used, and the usual and 
maximum use levels in each food 
category. Because the lack of this 
information prevents the definition of 
conditions of safe use, FDA requested 
the submission of this information as 
comments on the proposal. No 
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comments on sodium adipate were 
received in response to the proposal. 
Therefore, sodium adipate is not being 
affirmed as GRAS by FDA. Future FDA 
approval of sodium adipate may be 
sought through the GRAS or food 
additive petition procedures outlined in 
§ 170.35 or § 171.1 (21 CFR 171.1) for any 
new use of this substance. Alternatively, 
an independent GRAS determination 
may be made in accordance with 

§ 170.30 (21 CFR 170.30) and § 184.1 for 
uses of sodium adipate consistent with 
available safety data on this substance. 

The agency has determined under 21 
CFR 25.24(d)(6) (proposed December 11, 
1979, 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

In accordance with Executive Order 
12291, FDA has carefully analyzed the 
economic effects of this rule, and the 
agency has determined that the rule is 
a major rule as defined by that 
order. 


List of Subjects 
21 CFR Part 172 


Food additives; Food preservatives; 
Spices and flavorings. 


21 CFR Part 182 


Generally recognized as safe (GRAS) 
food ingredients; Spices and flavorings. 


21 CFR Part 184 


Direct food ingredients; Food 
ingredients; Generally recognized as 
safe (GRAS) food ingredients. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
409, 701(a), 52 Stat. 1055, 72 Stat. 1784~ 
1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10), Parts 172, 182, and 184 are 
amended as follows: 


PART 172—FOOD ADDITIVES 
PERMITTED FOR DIRECT ADDITION 
TO FOOD FOR HUMAN CONSUMPTION 


§ 172.515 [Amended] 

1. In § 172.515 Synthetic flavoring 
substances and adjuvants, by removing 
the entry for “Adipic acid; 1, 4- 
butanedicarboxylic acid” from the list of 
substances in paragraph (b). 


PART 182—SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 


§ 182.1009 [Removed] 
2. By removing § 182.1009 Adipic acid. 


PART 184—DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 


3. By adding new § 184.1009 to read as 
follows: 


§ 184.1009 Adipic acid. 

(a) Adipic acid (CeHi0O.,CAS Reg. No. 
00124—04-9) is also known as 1, 4- 
butanedicarboxylic acid or hexane-dioic 
acid. It is prepared by nitric acid 
oxidation of cyclohexanol or 
cyclohexanone or a mixture of the two. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 11, which is 
incorporated by reference (copies are 
available from the National Academy , 
Press, 2101 Constitution Ave., NW., 
Washington, DC 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington, 
DC 20408), and the following additional 
specifications: 

(1) The adipic acid is converted to its 
corresponding amide. The amide is 
purified by recrystallization from water 
or aqueous ethanol. The melting range of 
the amide is 219° to 220° C. 

(2) The adipic acid is converted to its 
corresponding bis-p-p-bromophenacy] 
ester. The ester is purified by 
recrystallization from ethanol. The 
melting range of the ester is 153° to 154° 
C 


(c) The ingredient is used as a 
flavoring agent as defined in 
§ 170.3(0)(12) of this chapter; leavening 
agent as defined in § 170.3(0)(17) of this 
chapter; and pH control agent as defined 
in § 170.3(0)(23) of this chapter. 

(d) The ingredient is used in foods at 
levels not to exceed current good 
manufacturing practice in accordance 
with § 184.1(b)(1). Current good 
manufacturing practice results in 
maximum levels, as served, of 0.05 
percent for baked goods as defined in 
§ 170.3(n)(1) of this chapter; 0.005 
percent for nonalcoholic beverages as 
defined in § 170.3(n)(3) of this chapter; 
5.0 percent for condiments and relishes 
as defined in § 170.3(n)(8) of this 
chapter; 0.45 percent for dairy product 
analogs as defined in § 170.3(n)(10) of 
this chapter; 0.3 percent for fats and oil 
as defined in § 170.3(n)(12) of this 
chapter; 0.0004 percent for frozen dairy 
desserts as defined in § 170.3(n)(20) of 
this chapter; 0.55 percent for gelatin and 
puddings as defined in § 170.3(n)(22) of 
this chapter; 0,1 percent for gravies as 
defined in § 170.3(n)(24) of this chapter; 
0.3 percent for meat products as defined 
in § 170.3(n)(29) of this chapter; 1.3 
percent for snack foods as defined in 
§ 170.3(n)(37) of this chapter; and 0.02 
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percent or less for all other food 
categories. 

(e) Prior sanctions for adipic acid 
different from the uses established in 
this section do not exist or have been 
waived. 

Effective date. This regulation shall be 
effective July 26, 1982. 

Note.—Incorporation by reference 
approved by the Director of the Office of the 
Federal Register on May 27, 1982, and is on 
file at the Office of the Federal Register. 
(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat. 
1784-1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) 

Dated: June 7, 1982. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 82-17041 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Parts 182 and 184 
[Docket No. 77N-0042] 


GRAS Status of Propylene Glycol and 
Propylene Glycol Monostearate 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Adminstration (FDA) is affirming that 
propylene glycol is generally recognized 
as safe (GRAS) as a direct human food 
ingredient. However, FDA is 
withdrawing the proposed GRAS 
affirmation of propylene glycol 
monostearate as a direct food ingredient 
because this substance is already 
subject to a food additive regulation. 
The safety of propylene glycol and 
propylene glycol monostearate has been 
evaluated under the agency's 
comprehensive review of substances 
considered to be GRAS or subject to a 
prior sanction. 

EFFECTIVE DATE: July 26, 1982. 

FOR FURTHER INFORMATION CONTACT: 
John W. Gordon, Bureau of Foods (HFF- 
335), Food and Drug Administration, 200 
C St. SW., Washington, D.C. 20204, 202- 
426-9463. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of June 17, 1977 (42 FR 
30865), FDA published a proposal to 
affirm that propylene glycol and 
propylene glycol monostearate are 
GRAS for use as direct human food 
ingredients, and that propylene glycol is 
also GRAS as an indirect human food 
ingredient. The proposal was published 
in accordance with the announced FDA 
review of the safety of GRAS and prio»- 
sanctioned food ingredients. 
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In accordance with § 170.35 (21 CFR 
170.35), copies of the scientific literature 
review on propylene glycol and 
derivatives, reports of the teratogenic 
and mutagenic screening tests for 
propylene glycol, and the report of the 
Select Committee on GRAS Substances 
(the Select Committee) on propylene 
glycol and propylene glycol 
monostearate are available for public 
review in the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. Copies of 
these documents have also been made 
available for public purchase from the 
National Technical Information Service 
(NTIS) as indicated in the proposal. In 
addition, a mutagenic study on 
propylene glycol, which was not listed 
in the proposal, is available for public 
review in the Dockets Management 
Branch (address above), and may be 
purchased from NTIS (order No. PB 257- 
868/AS, price code A03, price $4.50). 
This study did not indicate that the 
public health would be adversely 
affected by the use of grepaiene glycol 
as a GRAS food ingredien 

In addition to proposing i affirm the 
GRAS status of propylene glycol and 
propylene glycol monostearate, FDA 
gave public notice that it was unaware 
of any prior-sanctioned food ingredient 
use for these substances, other than for 
the proposed conditions of use. Persons 
asserting additional or extended uses, in 
accordance with approvals granted by 
the U.S. Department of Agriculture or 
FDA before September 6, 1958, were 
given notice to submit proof of those 
sanctions, so that the safety of the prior- 
sanctioned uses could be determined. 
That notice was also an opportunity to 
have prior-sanctioned uses of propylene 
glycol and propylene glycol 
monostearate recognized by issuance of 
an appropriate regulation under Part 
181—Prior-Sanctioned Food Ingredients 
(21 CFR Part 181) or affirmed as GRAS 
under Part 184 or 186 (21 CFR Parts 184, 
186), as appropriate. 

FDA also gave notice that failure to 
submit proof of an applicable prior 
sanction in response to the 
would constitute a waiver of the right to 
assert that sanction at any future time. 

No reports of prior-sanctioned uses 
for propylene glycol or propylene glycol 
monostearate were submitted 
response to the proposal. Therefore, in 
accordance with that proposal, any right 
to assert a prior sanction for a use of 
propylene glycol under conditions 
different from those set forth in this 
regulation has been waived. 

Fifteen comments were received in 
response to the agency's proposal and 
supporting information on propylene 


glycol and propylene glycol 
monostearate. A summary of the 
comments and the agency's responses 
follows: 

1. Two comments asked whether a 
contradiction exists between the GRAS 
affirmation for propylene glycol 
monostearate and the existing 
regulation, § 172.856 (21 CFR 172.856), on 
propylene glycol mono- and diesters of 
fats and fatty acids. Several comments 
were also received concerning methods 
of manufacture and usage of propylene 
glycol monostearate. 

. Because of the existing food additive 
regulation (21 CFR 172.856) for 
propylene glycol monostearate, the 
agency agrees that GRAS affirmation for 
this ingredient would create a 
redundancy and could also cause 
confusion. Consequently, the agency is 
withdrawing the proposal to affirm 
propylene glycol monostearate as 
GRAS. The current food additive 
regulation governs the uses of the 
substance reported during the survey of 
food manufacturers (conducted by the 
National Academy of Sciences/ National 
Research Council (NAS/NRC)) and 
during the comment period on the 
proposal. 

2. Three comments asserted that the 
proposed maximum level of 16 percent 
for propylene glycol in seasonings and 
flavorings was impractical and 
requested that a higher use level be 
permitted in this food category. As a 
comment pointed out, even when the 
concentration of propylene glycol in a 
flavoring is 97 percent, the concentration 
of the substance consumed in the 
finished food product is less then 2.0 
percent. 

The agency agrees with the comments 
and concludes that the use of propylene 
glycol in flavorings only produces a 
small amount of the substance in the 
finished food as served. Processor 
information available to the agency 
confirms the comment described above. 
Consequently, the regulation has been 
modified to include the current good 
manufacturing practice (CGMP) 
maximum level of use of up to 97 
percent propylene glycol in seasonings 
and flavorings. (The regulation has also 
been modified to include a CGMP 
maximum level of use of 2.0 percent for 
all other food categories. This change is 
discussed below.) 

3. Three comments requested that 
additional food categories and levels of 
use be provided for propylene glycol. 
Two requests were for use of propylene 
glycol at a use level of 5 percent in 
coconut, and one request was for the use 
of the substance at a level of 4 percent 
in nuts and nut products as defined by 
§ 170.3(n)(32) (21 CFR 170.3(n){32)). 
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The agency has determined that there 
are adequate safety data to support the 
levels of usage for these additional food 
categories, and that these requests are 
appropriate. Therefore, the final rule has 
been modified to include the use of 
propylene glyco! at a CGMP maximum 
level of use of 5 percent in nuts and nut 
products, including coconut. 

4. Two comments stated that 
propylene glycol is used as a component 
of adhesives under § 175.105 (21 CFR 
175.105) and requested that the proposed 
regulation be modified to include the use 
of propylene glycol in adhesives under 
§ 186.1666 (21 CFR 186.1666). 

Because the use of GRAS substances, 
including propylene glycol, in adhesives 
is provided for in-§ 175.105, the listing of 
propylene glycol in Part 186 for use in 
adhesives is unnecessary. 

Consistent with its traditional 
practice, FDA proposed originally to 
establish separate regulations for 
propylene glycol in Parts 184 and 186 to 
govern its direct and indirect GRAS 
uses, respectively. Under § 184.1(a) (21 
CFR 184.1{a)), however, ingredients 
affirmed as GRAS for direct food use in 
Part 184 are considered to be GRAS for 
indirect uses without a separate listing 
in Part 186. Based on § 184.1{a), FDA has 
reconsidered its traditional practice and 
has concluded that the duplicative 
listing in Part 186 is unnecessary, as a 
general rule, and may cause confusion. 
Thus, unless safety considerations make 
it necessary to impose specific purity 
specifications or other restrictions on 
the indirect use of a GRAS substance, 
FDA will no longer list in Part 186 
substances that are affirmed as GRAS 
for direct use in Part 184. In keeping 
with this change in policy, FDA will not 
promulgate § 186.1666 as originally 
proposed. The indirect uses of propylene 
glycol proposed for inclusion in 
§ 186.1666 are authorized under 
§ 184.1666 (21 CFR 184.1666) and 
§ 184.1(a). 

In the case of propylene glycol, FDA 
finds that the general requirements that 
indirect GRAS ients be of a purity 
suitable for their intended use in 
accordance with § 170.30{h){1) (21 CFR 
170.30(h){1)) and used in accordance 
with current good manufacturing 
practice are sufficient to ensure the safe 
use of this ingredient. Therefore, no 
specific purity specifications are 
necessary for indirect use. 

Although the policies discussed in the 
two preceding paragraphs are not 
inconsistent with the agency’s current 
regulations, elsewhere in this issue of 
the Federal Register the agency is 
publishing a proposal to amend its 
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procedural regulations in Parts 184 and 
186 to reflect clearly these policies. 
Additional information from the NAS/ 
NRC industry survey regarding the 
current good manufacturing practice 
maximum levels of use of propylene 
glycol has been made available to-the 
agency since the publication of the June 
17, 1977 proposal to affirm propylene 
glycol as GRAS. This new information 
indicates that the maximum CGMP 
reported level of use of propylene glycol 
has been increased to 1.5 percent in 
baked goods and in fats and oils and 2.5 
percent in frozen dairy products. The 
proposed CGMP maximum level of use 
of propylene glycol in baked goods, fats 
and oils, and frozen dairy products in 
the proposed regulation was 1.0, 0.08, 
and 0.8 percent, respectively. Because 
FDA has stated that the GRAS 
affirmations will reflect the conditions 
of use that currently exist or that are 
reasonably foreseeable (39 FR 34194, 
34195; September 23, 1974), the final 
regulation has been revised to reflect 
this new usage information. The final 
regulation as revised states that under 
current good manufacturing practice the 
maximum levels of use of propylene 
glycol in frozen dairy products is 2.5 
percent and in “all other food 
categories” is 2.0 percent (see the 
agency's response to comment 2 above 
concerning flavorings). The baked goods 
and fats and‘oils food categories have 
been eliminated because they are now 
under “all other food categories.” 
Because the use of propylene glycol as 
a color was reported by the NAS/NRC 
industry survey, the proposed regulation 


listed the technical functional effect of , 


the ingredient as a color and coloring 
adjunct, as defined in § 170.3(0)(4) (21 
CFR 170.3(0)(4)). The agency has 
determined, however, that the listing of 
GRAS ingredients for direct use in food 
as colorants is inappropriate because 
the evaluation of ingredients for direct 
color use is properly the subject of color 
additive regulations. Accordingly, FDA 
has removed the listing of propylene 
glycol for use as a color and coloring 
adjunct from the final regulation. The 
use of propylene glycol as a color 
diluent is permitted under the existing 
color additive regulation (21 CFR 
73.1(a)), which provides for the use of 
GRAS ingredients as diluents in color 
additive mixtures for food use exempt 
from certification. However, the GRAS 
affirmation proposal did not list a 
technical functional effect that would 
cover this use. To accommodate this 
use, the final rule has been modified to 
include use of the ingredient in food as a 
processing aid as defined by 

§ 170.3(0)(24). 


The agency has determined under 21 
CFR 25.24(d)(6) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

In accordance with Executive Order 
12291, FDA has carefully analyzed the 
economic effects of this rule, and the 
agency has determined that the rule is 


not a major rule as defined by the Order. 


List of Subjects 
21 CFR Part 182 


Generally recognized as safe (GRAS) 
food ingredients; Spices and flavorings. 


21 CFR Part 184 


Direct food ingredients; Food 
ingredients; Generally recognized as 
safe (GRAS) food ingredients. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
409, 701(a), 52 Stat. 1055, 72 Stat. 1784~ 
1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10), Parts 182 and 184 are 
amended as follows: 


PART 182—SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 


1. Part 182 is amended: 


§ 182.90 [Amended] 

a. In § 182.90 Substances migrating to 
food from paper and paperboard 
products by removing the entry for 
“Propylene glycol” from the list of 
substances. 


§ 182.1666 [Removed] 


‘b. By removing § 182.1666 Propylene 
glycol. 


§ 182.4666 [Removed] 


c. By removing § 182.4666 Propylene 
glycol. 


PART 184—DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 


2. Part 184 is amended by adding new 
§ 184.1666, to read as follows: 


§ 184.1666 Propylene glycol. 

(a) Propylene glycol (CsHsO2, CAS 
Reg. No. 57-55-6) is known as 1,2- 
propanediol. It does not occur in nature. 
Propylene glycol is manufactured by 
treating propylene with chlorinated 
water to form the chlorohydrin which is 
converted to the glycol by treatment 


with sodium carbonate solution. It is 
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also prepared by heating glyercol with 
sodium hydroxide. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 255, which is 
incorporated by reference. Copies may 
be obtained from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, DC 20418. It is also 
available for inspection at the Office of 
the Federal Register, 1100 L St. NW., 
Washington, DC 20408. 

(c) The ingredient is used as an 
anticaking agent as defined in 
§ 170.3(0)(1) of this chapter; antioxidant 
as defined in § 170.3(0)(3) of this 
chapter; dough strengthener as defined 
in § 170.3(0)(6) of this chapter; emulsifier 
as defined in § 170.3(0)(8) of this 
chapter; flavor agent as defined in 
§ 170.3(0)(12) of this chapter; 
formulation aid as defined in 
§ 170.3(0)(14) of this chapter; humectant 
as defined in § 170.3(0)(16) of this 
chapter; processing aid as defined in 
§ 170.3(0)(24) of this chapter; solvent 
and vehicle as defined in § 170.3(0)(27) 
of this chapter; stabilizer and thickener 
as defined in § 170.3(0)(28) of this 
chapter; surface-active agent as defined 
in § 170.3(0)(29) of this chapter; and 
texturizer as defined in § 170.3(0)(32) of 
this chapter. 

(d) The ingredient is used in foods at 
levels not to exceed current good 
manufacturing practice in accordance 
with § 184.1(b)(1). Current good 
manufacturing practice results in 
maximum levels, as served, of 5 percent 
for alcoholic beverages, as defined in 
§ 170.3(n)(2) of this chapter; 24 percent 
for confections and frostings as defined 
in § 170.3(n)(9) of this chapter; 2.5 
percent for frozen dairy products as 
defined in § 170.3(n)(20) of this chapter; 
97 percent for seasonings and flavorings 
as defined in § 170.3(n)(26) of this 
chapter; 5 percent for nuts and nut 
products as defined in § 170.3(n)(32) of 
this chapter; and 2.0 percent for all other 
food categories. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 

Effective date: This regulation is 
effective on July 26, 1982. 


Note.—Incorporation by reference 
approved by the Director of the Office of the 
Federal Register on March 31, 1982, and is on 
file at the Office of the Federal Register. 
(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat. 
1784-1788 as amended (21-U.S.C. 321(s), 348, 
871(a))) 
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Dated: June 7, 1982. 
William F. Randolph, r 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 8217042 Filed 6-24-62; 8:45 am} 
BILLING CODE 4160-01-M 


21 CFR Parts 182 and 184 
[Docket No. 78N-0300] 


GRAS Status of Acetic Acid, 
Ammonium Acetate, Sodium Acetate, 
and Sodium Diacetate 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is affirming that 
acetic acid, sodium acetate, and sodium 
diacetate are generally recognized as 
safe (GRAS) as direct human food 
ingredients. It is also not affirming the 
GRAS status of ammonium acetate 
because there is no usage information 
concerning this substance. The safety of 
these ingredients has been evaluated 
under the comprehensive safety review 
being conducted by the agency. 
EFFECTIVE DATE: July 26, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Corbin I. Miles, Bureau of Foods (HFF- 
335), Food and Drug Administration, 200 
C St. SW., Washington, DC 20204, 202- 
472-4750. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of April 3, 1979 (44 FR 
19430), FDA published a proposal to 
affirm that acetic acid, sodium acetate, 
and sodium diacetate are GRAS for use 
as direct human food ingredients. 
Additionally, FDA proposed that 
ammonium acetate be removed from 
GRAS status because there is no 
information that it is currently being 
used in food. The proposal was 
published in accordance with the 
announced FDA review of the safety of 
GRAS and prior-sanctioned food 
ingredients. 

In accordance with § 170.35 (21 CFR 
170.35), copies of the scientific literature 
review of acetic acid, sodium acetate, 
sodium diacetate, and ammonium 
acetate, reports of the mutagenic and 
teratogenic tests for each ingredient, and 
the report of the Select Committee on 
GRAS Substances (the Select 
Committee) are available for public 
review in the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. Copies of 
these documents also are available for 
public purchase from the National 
Technical Information Service as 
announced in the proposal. 


In addition to proposing to affirm the 
GRAS status of acetic acid, sodium 
acetate, and sodium diacetate and to 
remove ammonium acetate from GRAS 
status, FDA gave public notice that it 
was unawere of any prior-sanctioned 
food ingredient uses for these 
substances, other than for the proposed 
conditions of use. Persons asserting 
additional or extended uses in 
accordance with approvals granted by 
the U.S. Department of Agriculture or 
FDA before September 6, 1958, were 
given notice to submit proof of those 
sanctions, so that the safety of the prior- 
sanctioned uses could be determined. 
That notice was also an opportunity to 
have prior-sanctioned uses of acetic 
acid, sodium acetate, sodium diacetate, 
or ammonium acetate recognized by 
issuance of appropriate regulations 
under Part 181—Prior-Sanctioned Food 
Ingredients (21 CFR Part 181) or affirmed 
as GRAS under Part 184 or 186 (21 CFR 
Part 184, 186), as appropriate. 

FDA also gave notice that failure to 
submit proof of an applicable prior 
sanction in response to the proposal 
would constitute a waiver of the right to 
assert that sanction at any future time. 

No reports of prior-sanctioned uses 
for acetic acid, sodium acetate, sodium 
diacetate, or ammonium acetate were 
submitted in response to the proposal. 
Therefore, in accordance with that 
proposal, any right to assert a prior 
sanction for a use of these substances 
under conditions different from those set 
forth in this final rule has been waived. 

Five comments responded to the 
proposal, A summary of the comments 
and the agency’s response follows. 

1. One comment from a food 
manufacturer requested that the GRAS 
affirmation regulation for sodium 
diacetate include a provision for its use 
as an antimicrobial agent because it has 
long been used for this technical effect. 

Although this comment is correct with 
respect to this use of sodium diacetate, 
it is unnecessary to change the final rule 
because the use of this substance as an 
antimicrobial agent was proposed in the 
April 3, 1979 document. 

2. Three comments from food industry 
trade associations requested increases 
in some of the use levels that were 
proposed as the maximum levels, as 
served, which represent current good 
manufacturing practice (CGMP). 
Specifically, one trade association 
requested an increase in the maximum 
use level, as served, for acetic acid from 
0.015 percent to 0.8 percent in the food 
category “cheeses” and from 0.6 percent 
to 0.8 percent in the food category 
“dairy product analogs”. The comment 
reported that these higher levels are 
required to adjust properly the pH level 


in the manufacture of cheeses or cheese 
analogs and to produce products with 
desirable characteristics. Two other 
trade associations reported that they 
had recently surveyed their members to 
determine current usage levels of acetic 
acid, ammonium acetate, sodium 
acetate, or sodium diacetate. They found 
that, in addition to the levels proposed, 
sodium acetate is used at a maximum 
level, as served, of 0.15 percent in hard 
candy, and acetic acid is used at a 
maximum level, as served, of 0.5 percent 
in chewing gum. 

FDA recognizes that the 1971 National 
Academy of Sciences/National 
Research Council (NAS/NRC) survey 
data were not comprehensive and, in 
fact, probably represented only 60 
percent of food ingredient users in the 
U.S. The additional uses and use levels 
reported in the above comments do not 
change significantly the estimated daily 
consumption for these substances. 
Furthermore, acetates are common 
constituents of plant and animal tissues 
and are normal metabolic intermediates 
that are produced in relatively large 
quantities during the digestion and 
metabolism of foods. The agency has 
concluded that there are adequate 
margins of safety to affirm as GRAS the 
newly reported uses and use levels for 
these food ingredients. Consequently, 
they are being included in those parts of 
the final rule that denotes uses and use 
levels that the agency currently 
considers to represent current good 
manufacturing practice. 

3. One comment received from a trade 
association expressed concern that a 
statement in the preamble to the April 3, 
1979 proposed rule on acetic acid (i.e., 
“Acetic acid is most widely known in 
the form of vinegar, a dilute aqueous 
solution.”) would be interpreted to 
indicate that dilute acetic acid and 
vinegar are identical and could further 
be interpreted to change FDA's past 
policy against the substitution of acetic 
acid for vinegar in food products as 
expressed in FDA Compliance Policy 
Guide No. 7120.11 and FDA Trade 
Correspondence No. 50 (February 12, 
1940). 

FDA agrees with the comment and 
agrees that the above-quoted statement 
in the proposal could be interpreted 
erroneously. Diluted acetic acid is not 
vinegar. When acetic acid is used as an 
ingredient in food, it should be declared 
by its name, “acetic acid” or “diluted 
acetic acid.” Furthermore, the agency 
considers it misleading if the labeling of 
a food in which acetic acid is used 
implies or suggests that the food 
contains or was prepared with vinegar. 
Acetic acid should not be substituted for 
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vinegar in pickled foods, which 
consumers customarily expect to be 
prepared with vinegar. 

While responses to the comments 
were being prepared, FDA received a 
letter requesting permission to use 
acetic acid in a boiler water additive 
intended to be used in boilers producing 
steam that would come into contact with 
food products. FDA has often informally 
granted such requests for other GRAS 
substances, and FDA responded 
affirmatively to this request. Because 
GRAS substances are not ordinarily 
included in the food additive regulation 
for boiler water additives, the final 
GRAS regulation for acetic acid has 
been amended to indicate that this 
substance is also affirmed as GRAS for 
use in boiler water additives complying 
with § 173.310 (21 CFR 173.310). 

The agency proposed, in the April 3, 
1979 Federal Register, to remove 
ammonium acetate from GRAS status, 
which had been declared in an opinion 
letter, unless evidence of use was 
submitted as comments to that proposal. 
FDA has not received any information 
on specifications, manufacturing 
process, or usage of ammonium acetate 
in response to the proposal. A 
determination of safety, as defined for 
the GRAS review, includes knowledge 
of the probable consumption of the 
substance and of any substance formed 
in or on food because of its use. 
Therefore, if there are no data on 
conditions of use, probable 
consumption, manufacturing procedure, 
or specifications, the agency cannot 
affirm the substance as GRAS. FDA 
consequently cannot affirm the GRAS 
status of ammonium acetate. Future 
FDA approval of this substance may be 
sought through the GRAS or food 
additive petition procedures as outlined 
in § 170.35 or § 171.1 (21 CFR 171.1) for 
any new use of ammonium acetate. 
Alternatively, independent GRAS 
determinations may be made in 
accordance with § 170.30 and § 184.1 (21 
CFR 170.30 and 184.1) for uses of this 
substance consistent with available 
safety data. 

Consistent with its traditional 
practice, FDA proposed originally to 
establish separate regulations in Parts 
184 and 186 for acetic acid and sodium 
acetate to govern their direct and 
indirect GRAS uses, respectively. Under 
§ 184.1(a), however, ingredients affirmed 
as GRAS for direct food use in Part 184 
are considered to be GRAS for.indirect 
uses without a separate listing in Part 
186. Based on § 184.1(a), FDA has 
reconsidered its traditional practice and 
has concluded that the duplicative 
listing in Part 186 is unnecessary, as a 


general rule, and may cause confusion. 
Thus, unless safety considerations make 
it necessary to impose detailed purity 
specifications or other restrictions on 
the indirect use of a GRAS substance, 
FDA will no longer list in Part 186 those 
substances that are affirmed as GRAS 
for direct use in Part 184. In keeping 
with this change in policy, FDA will not 
promulgate § § 186.1005 and 186.1721 as 
originally proposed. The indirect uses of 
acetic acid and sodium acetate proposed 
for inclusion in §§ 186.1005 and 186.1721 
are authorized under §§ 184.1(a}, 
184.1005, and 184.1721. 

In the case of acetic acid and sodium 
acetate, FDA finds that the general 
requirements that indirect GRAS 
ingredients be of a purity suitable for 
their intended use in accordance with 
§ 170.30{h)(1) and used in accordance 
with current good manufacturing 
practice are sufficient to ensure the safe 


* use of these ingredients. Therefore, no 


specific purity specifications are 
necessary for indirect use. 

Although the policies discussed in the 
two preceding paragraphs are not 
inconsistent with the agency's current 
regulations, elsewhere in this issue of 
the Federal Register the agency is 
publishing a proposal to amend its 
procedural regulations in Parts 184 and 
186 to reflect clearly these policies. 

The agency has determined under 21 
CFR 25.24{d)(6) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

In accordance with Executive Order 
12291, FDA has carefully analyzed the 
economic effects of this rule, and the 
agency has determined that the rule is 
not a major rule as defined by the Order. 


List of Subjects 
21 CFR Part 182 


Generally recognized as safe (GRAS) 
food ingredients; Spices and flavorings. 


21 CFR Part 184 


Direct food ingredients; Food 
ingredients; Generally recognized as 
safe (GRAS) food ingredients. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
409, 701(a), 52 Stat. 1055, 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10), Parts 182 and 184 are 
amended as follows: 
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PART 182—SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 


1. Part 182 is amended: 

a. In § 182.70 Substances migrating 
from cotton and cotton fabrics used in 
dry food packaging by removing the 
entries for “Acetic acid” and “Sodium 
acetate.” ; 


§ 182.90 [Amended] 


b. In § 182.90 Substances migrating 
to food from paper and paperboard 
products by removing the entry for 
“Acetic acid.” 


§ 182.1005 [Removed] 


c. By removing § 182.1005 Acetic 
acid. 


§ 182.1721 [Removed] 


d. By removing § 182.1721 Sodium 
acetate. 


§ 182.6754 [Removed] 


e. By removing § 182.6754 Sodium 
diacetate. 


PART 184-——DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 


2. Part 184 is amended: 
a. By adding new § 184.1005, to read 
as follows: 


§ 184.1005 Acetic acid. 


(a) Acetic acid (C2H,O2, CAS Reg. No. 
64-19-7) is known as ethanoic acid. It 
occurs naturally in plant and animal 
tissues. It is produced by fermentation 
of carbohydrates or by organic 
synthesis. The principal synthetic 
methods currently employed are 
oxidation of acetaldehyde derived from 
ethylene, liquid phase oxidation of 
butane, and reaction of carbon 
monoxide with methanol derived from 
natural gas. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 8, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, DC 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington, 
DC 20408. - 

(c) The ingredient is used as a curing 
and pickling agent as defined in 
§ 170.3(0)(5) of this chapter; flavor 
enhancer as defined in § 170.3(0)(11) of 
this chapter; flavoring agent and 
adjuvant as defined in § 170.3(0)(12) of 
this chapter; pH control agent as defined 
in § 170.3{0)(23) of this chapter; as a 
solvent and vehicle as defined in 
§ 170.3(0)(27) of this chapter; and as a 
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boiler water additive complying with 
§ 173.310 of this chapter. 

(d) The ingredient is used in food at 
levels not to exceed current good 
manufacturing practice in accordance 
with § 184.1(b)(1). Current good 
manufacturing practice results in a 
maximum level as served, of 0.25 
percent for baked goods as defined in 
§ 170.3(n)(1) of this chapter; 0.8 percent 
for cheeses as defined in § 170.3(n)(5) of 
this chapter and dairy product analogs 
as defined in § 170.3(n)(10) of this 
chapter; 0.5 percent for chewing gum as 
defined in § 170.3(n)(6) of this chapter; 
9.0 percent for condiments and relishes 
as defined in § 170.3(n)(8) of this 
chapter; 0.5 percent for fats and oils as 
defined in § 170.3(n)(12) of this chapter; 
3.0 percent for gravies and sauces as 
defined in § 170.3(n)(24) of this chapter; 
0.6 percent for meat products as defined 
in § 170.3(n)(29) of this chapter; and 0.15 
percent or less for all other food 
categories. The ingredient may also be 
used in boiler water additives at levels 
not to exceed current good 
manufacturing practice. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 

b. By adding new § 184.1721, to read 
as follows: 


§ 184.1721 Sodium acetate. 

(a) Sodium acetate (C.H;O.Na, CAS 
Reg. No. 127-09-3 or C:H;O.Na.3H.O, 
CAS Reg. No. 6131-90-4) is the sodium 
salt of acetic acid and occurs naturally 
in plant and animal tissues. Sodium 
acetate may occur in either the 
anhydrous or trihydrated form. It is 
produced synthetically by the 
neutralization of acetic acid with 
sodium carbonate or by treating calcium 
acetate with sodium sulfate and sodium 
bicarbonate. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), pp. 272, 273 which 
is incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, D.C. 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington, 
D.C. 20408 

(c) The ingredient is used as a 
flavoring agent and adjuvant as defined 
in § 170.3(0)(12) of this chapter; and as a 
PH control agent as defined in 
§ 170.3(0)(23).of this chapter. 

(d) The ingredient is used in food at 
levels not to exceed current good 
manufacturing practice in accordance 
with 184.1(b)(1). Current good 
manufacturing practice results in a 
maximum level, as served, of 0.007 


percent for breakfast cereals as defined 
in § 170.3(n)(4) of this chapter; 0.5 
percent for fats and oils as defined in 

§ 170.3(n)(12) of this chapter; 0.6 percent 
for grain products and pastas as defined 
in § 170.3(n)(23) of this chapter and 
snack foods as defined in § 170.3(n)(37) 
of this chapter; 0.15 percent for hard 
candy as defined in § 170.3(n)(25) of this 
chapter; 0.12 percent for jams and jellies 
as defined in § 170.3({n)(28) of this 
chapter and meat products as defined in 
§ 170.3(n)(29) of this chapter; 0.2 percent 
for soft candy as defined in 

§ 170.3(n)(38) of this chapter; 0.05 
percent for soups and soup mixes as 
defined in § 170.3(n)(40) of this chapter 
and sweet sauces as defined in 

§ 170.3(n)(43) of this chapter. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 

c. By adding new § 184.1754, to read 
as follows: 


§ 184.1754 Sodium diacetate. 

(a) Sodium diacetate (C.H,O,. 
Na.xH2O, CAS Reg. No. 126-96-5) is a 
molecular compound of acetic acid, 
sodium acetate, and water of hydration. 
The technical grade is prepared 
synthetically by reacting sodium 
carbonate with acetic acid. Special 
grades are produced by reacting 
anhydrous sodium acetate and acetic 
acid. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 284, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, D.C. 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington, 
D.C. 20408. 

(c) The ingredient is used as an 
antimicrobial agent as defined in 
§ 170.3(0)(2) of this chapter; flavoring 
agent and adjuvant as defined in 
§ 170.3(0)(12) of this chapter; and pH 
control agent as defined in § 170.3(0)(23) 
of this chapter. 

(d) The ingredient is used in food at 
levels not to exceed current good 
manufacturing practice in accordance 
with § 184.1(b)(1). Current good 
manufacturing practice results in a 
maximum level, as served, 0.4 percent 
for baked goods as defined in 
§ 170.3(n)(1) of this chapter; 0.1 percent 
for fats and oils as defined in 
§ 170.3(n)(12) of this chapter, meat 
products as defined in § 170.3(n)(29) of 
this chapter and soft candy as defined in 
§ 170.3(n)(38) of this chapter; 0.25 
percent for gravies and sauces as 
defined in § 170.3({n)(24) of this chapter; 
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and 0.05 percent for snack foods as 
defined in § 170.3({n)}(37) of this chapter 
and soups and soup mixes as defined in 
§ 170.3(n)(40) of this chapter. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 

Effective date. This regulation shall be 
effective July 26, 1982. 

Note.—Incorporation by reference 
approved by the Director of the Office of the 
Federal Register on March 31, 1982 and is on 
file at the Office of the Federal Register. 
(Secs. 201(s), 409, 701({a), 52 Stat. 1055, 72 Stat. 
1784-1788 as amended (21 U.S.C. 321(s), 348, 
371{a))) . 

Dated: June 7, 1982. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 82-17043 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Parts 182 and 184 
[Docket No. 77N-0041] 


GRAS Status of Stannous Chioride 
(Anhydrous and Dihydrated) 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is affirming that 
stannous chloride (anhydrous and 
dihydrated) is generally recognized as 
safe (GRAS) as a direct human food 
ingredient. The safety of this ingredient 
has been evaluated under the 
comprehensive safety review conducted 
by FDA. 

EFFECTIVE DATE: July 26, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Susan Thompson, Bureau of Foods 
(HFF-335), Food and Drug 
Administration, 200 C St. SW., 
Washington, DC 20204, 202-426-9463. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 14, 1978 (43 
FR 6242), FDA published a proposal to 
affirm that stannous chloride is GRAS 
for use as a direct human food 
ingredient. The proposal was published 
in accordance with the announced FDA 
review of the safety of GRAS and prior- 
sanctioned food ingredients. 

In accordance with § 170.35 (21 CFR 
170.35), copies of the scientific literature 
review, reports of the mutagenic and 
teratogenic tests, and the report of the 
Select Committee on GRAS Substances 
(the Select Committee) on stannous 
chloride are available for public review 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
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Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. Copies of 
these documents also are available for 
public purchase from the National 
Technical Information Service as 
announced in the proposal. 

In addition to proposing to affirm the 
GRAS status of stannous chloride, FDA 
gave public notice that it was unaware 
of any prior-sanctioned food ingredient 
uses for the substance, other than for the 
proposed conditions of use. Persons 
asserting additional or extended uses in 
accordance with approvals granted by 
the U.S. Department of Agriculture or 
FDA before September 6, 1958, were 
given notice to submit proof of those 
sanctions, so that the safety of the prior- 
sanctioned uses could be determined. 
That notice was also an opportunity to 
have prior-sanctioned uses of stannous 
chloride recognized by issuance of an 
appropriate regulation under Part 181— 
Prior-Sanctioned Food Ingredients (21 
CFR Part 181) or affirmed as GRAS 
under Part 184 or 186 (21 CFR Part 184, 
186), as appropriate. 

. FDA also gave notice that failure to 
submit proof of an applicable prior 
sanction in response to the proposal 
would constitute a waiver of the right to 
assert that sanction at any future time. 

No reports of prior-sanctioned uses 
for stannous chloride were submitted in 
response to the proposal. Therefore, in 
accordance with that proposal, any right 
to assert a prior sanction for a use of 
stannous chloride under conditions 
different from those set forth in this 
regulation has been waived. 

One comment was received in 
response to the FDA proposal on 
stannous chloride. The comment stated 
that because the specifications of the 
Food Chemicals Codex, 2d Ed. (1972), 
pertain only to dihydrated stannous 
chloride, FDA should clarify whether the 
GRAS status of anhydrous stannous 
chloride is being affirmed. The comment 
also submitted a manufacturing method 
for anhydrous stannous chloride 
different from that in the proposal. 

FDA has considered this comment 
and agrees that clarification is 
necessary. Because the available 
information supports the affirmation of 
both anhydrous and dihydrated 
stannous chloride, FDA has revised the 
final rule accordingly and has included 
applicable specifications for both forms. 
These specifications have been 


developed and approved by the 
Committee on Specifications, Food 
Chemicals Codex, of the Committee on 
Food Protection, National Research 
Council, National Academy of Sciences. 
They have been included in the Food 
Chemicals Codex, 3d Ed. (1981). The 
agency has also considered the 
manufacturing method that was 
submitted by the comment. That method 
has been approved and is included in 
this final regulation. 


The agency has determined under 21 
CFR 25.24(d)(6) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


In accordance with Executive Order 
12291, FDA has carefully analyzed the 
economic effects of this rule, and the 
agency has determined that the rule is 


not a major rule as defined by the Order. 


” 


List of Subjects 
21 CFR Part 182 


Generally recognized as safe (GRAS) 
food ingredients; Spices and flavorings. 


21 CFR Part 184 


Direct food ingredients; Food 
ingredients; Generally recognized as 
safe (GRAS) food ingredients. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
409, 701(a), 52 Stat. 1055, 72 Stat. 1784— 
1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFRA 5.10), Parts 182 and 184 are 
amended as follows: 


PART 182—SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 


§ 182.3845 [Removed] 
1. Part 182 is amended by removing 
§ 182.3845 Stannous chloride. 


PART 184—DIRECT FOOD 
. SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 


2. Part 184 is amended by adding new 
§ 184.1845, to read as follows: 
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§184.1845 Stannous chloride (anhydrous 
and dihydrated). 

(a) Stannous chloride is anhydrous or 
contains two molecules of water of 
hydration. Anhydrous stannous chloride 
(SnCl.,CAS Reg. No. 7772-99-8) is the 
chloride salt of metallic tin. It is 
prepared by reacting molten tin with 
either chlorine or gaseous tin 
tetrachloride. Dihydrated stannous 
chloride (SnCl2-2H2O, CAS Reg. No. 
10025-69-1) is the chloride salt of 
metallic tin that contains two molecules 
of water. It is prepared from granulated 
tin suspended in water and hydrochloric 
acid or chlorine. 

(b) Both forms of the ingredient meet 
the specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 312, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, D.C. 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington, 
D.C. 20408. 

(c) The ingredient is used as an 
antioxidant as defined in § 170.3(0)(3) of 
this chapter. 

(d) The ingredient is used in food at 
levels not to exceed current good 
manufacturing practice in accordance 
with § 184.(b)(1). Current good 
manufacturing practice results in a 
maximum level, as served, of 0.0015 
percent or less; calculated as tin, for all 
food categories. 

(e) Prior sanctions for this ingredient 
different from those uses established in 
this section do not exist or have been 
waived. 

Effective date. This regulation shall be 
effective July 26, 1982. 


Note.—Incorporation by reference 
approved by the Director of the Office of the 
Federal Register on March 31, 1982, and is on 
file at the Office of the Federal Register. 
(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat. 
1784-1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) 


William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 82-17045 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Parts 184 and 186 
[Docket No. 79N-0174] 


AGENCY: Food and Drug Administration. 
ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing an 
amendment to avoid the duplicate listing 
of affirmed generally recognized as safe 
(GRAS) substances. The listing of 
indirect uses would be discontinued 
when the same ingredient is listed for 
direct use. This amendment would also 
clarify FDA's requirements concerning 
the purity of GRAS substances used as 
indirect food ingredients. 

DATE: Comments by August 24, 1982. 


ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Corbin I. Miles, Bureau of Foods (HFF- 
335), Food and Drug Administration, 200 
C St. SW., Washington, DC 20204, 202- 
472-4750. 

SUPPLEMENTARY INFORMATION: Human 
food ingredients classified as GRAS for 
their intended use are listed in Part 182 
(21 CFR Part 182). These GRAS 
ingredients may be direct or indirect 
food substances or both. Indirect food 
substances are those that are not added 
intentionally to food to accomplish a 
purpose in the food but that 
nevertheless become (or are reasonably 
expected to become) components of 
food as a result of their use in some 
phase of the food manufacturing, 
packaging, or other related processes 
(generally as a result of migration from 
food-contract materials). Indirect food 
substances that were considered GRAS 
at the time the Food Additives 
Amendment was enacted in 1958 are 
listed in §§ 182.70 and 182.90 (21 CFR 
182.70 and 182.90). 

FDA is now conducting a 
comprehensive safety review of all 
GRAS substances. When appropriate, 
these substances are affirmed as GRAS 
in Part 184 (21 CFR Part 184) or Part 186 
(21 CFR Part 186) and removed from Part 
182. Part 184 lists direct substances, and 
Part 186 lists indirect substances. In the 
past, if a substance was listed in Part 
182 for both direct and indirect uses, it 


was included in both Part 184 and Part 
186 when its GRAS status was affirmed. 
This practice has led to redundancy in 
FDA’s regulations because substances 
listed in Part 184 are authorized for 
indirect use even when not listed in Part 
186. Section 184.1(a) (21 CFR 184.1(a)) 
presently states: “Ingredients affirmed: 
as GRAS in this section may also be 
used as components of articles that 
contact food, subject to any limitations 
prescribed in Parts 174, 175, 176, 177, 
178, or § 179.45 of this chapter or in Part 
186 of this chapter.” To avoid needless 
duplication in its regulations. FDA has 
decided to discontinue listing in Part 186 
those substances that are authorized for 


direct uses in Part 184. The proposal set _ 


forth in this document would amend 
§ § 184.1(a) and 186.1(a) to reflect this 
decision and would also remove from 
Part 186 those indirect ingredients 
already authorized for indirect use in 
Part 184. In addition, the agency has 
used the term “indirect food 
ingredients” in place of the term 
“components of articles that contact 
food” in amended §§184.1(a) and 
186.1(a) to make it clear that it intends 
these sections to cover ingredients that 
may indirectly become a component of 
food. : 

FDA also has reconsidered whether 
purity criteria are necessary for 
ingredients affirmed as GRAS for 
indirect use. In the past, the agency 
normally promulgated purity 
specifications for these ingredients as 
part of the Part 186 regulations affirming 
their GRAS status. FDA has determined, 
however, that as a general rule there no 
longer is a need to promulgate such 
specifications. This conclusion is based 
on the fact that indirect uses generally 
result in extremely low levels of 
consumer exposure to the substance and 
correspondingly low levels of exposure 
to any impurities that may be present in 
it. If purity specifications are necessary 
in a particular case based on safety 
considerations, FDA will promulgate a 
regulation establishing such 
specifications in Part 186. For example, 
purity specifications are needed for 
caprylic acid (§ 186.1025 (21 CFR 
186.1025)) because it is expected to 
become a component of food in greater 
amounts than most other indirect food 
ingredients. In most cases, however, the 
safety of substances that are affirmed as 
GRAS for indirect uses is adequately 
assured if these substances are of a 
purity suitable for their intended use in 
accordance with § 170.30(h)(1) (21 CFR 
170.30(h)(1)), and if they are used in 
accordance with current good — 
manufacturing practice. 

FDA, in accordance with the 
Regulatory Flexibility Act, has 
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considered the effect that this proposal 
would have on small entities including 
small businesses and has determined 
that the effect of this proposal is to 
maintain current known uses by both 
large and small businesses of the 
substances covered by this proposal. 
Therefore, FDA certifies in accordance 
with section 605(b) of the Regulatory 
Flexibility Act that no significant 
economic impact on a substantial 
number of small entities will derive from 
this action. 

In accordance with Executive Order 
12291, FDA has carefully analyzed the 
economic effects of this proposal, and 
the agency has determined that the 
proposal will not result in a major rule 
as defined by that Order. 


List of Subjects 
21 CFR Part 184 


Direct food ingredients, Food 
ingredients, Generally recognized as 
safe (GRAS) food ingredients. 


21 CFR Part 186 


Food ingredients, Generally 
recognized as safe (GRAS) food 
ingredients, Indirect food ingredients. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201{s), 
409, 701{a), 52 Stat. 1055, 72 Stat. 1784~ 
1788 as amended (21 U.S.C. 321{s), 348, 
371(a))) and under 21 CFR 5.11 as 
revised (see 47 FR 16010; April 14, 1982), 
it is proposed that Parts 184 and 186 be 
amended as follows: 


PART 184—DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 


1. Part 184 is amended in § 184.1 by 
revising paragraph (a) to read as 
follows: 


§ 184.1 Substances added directly to 


(a) The direct human food ingredients 
listed in this part have been reviewed by 
the Food and Drug Administration and 
determined to be generally recognized 
as safe (GRAS) for the purposes and 
under the conditions prescribed. The 
regulations in.this part shall sufficiently 
describe each ingredient to identify the 
characteristics of the ingredient that has 
been affirmed as GRAS and to 
differentiate it from other possible 
versions of the ingredient that have not 
been affirmed as GRAS. Ingredients 
affirmed as GRAS in this part may also 
be used as indirect human food 
ingredients, subject to any limitations 
prescribed in Parts 174, 175, 176, 177, 178 
or § 179.45 of this chapter or in Part 186 
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of this chapter. The purity specifications 
in this part do not apply when the 
ingredient is used in indirect 
applications. However, when used in 
indirect applications, the ingredient 
must be of a purity suitable for its 
intended use in accordance with 

§ 170.30{h)(1) of this chapter. 


PART 186—INDIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 


2. Part 186 is amended: 

a. In § 186.1 by revising the section 
heading and paragraph (a) to read as 
follows: 


§ 186.1 Substances added indirectly to 
human food affirmed as 
recognized as safe (GRAS). 

(a) The indirect human food 
ingredients listed in this part have been 
reviewed by the Food and Drug 
Administration and determined to be 
generally recognized as safe (GRAS) for 
the purposes and under the conditions 
prescribed, providing they comply with 
the purity specifications listed in this 
part or, in the absence of purity 
specifications, are of a purity suitable 
for their intended use in accordance 
with § 170.30(h)(1) of this chapter. 
Certain ingredients listed in this part 
may also be used in food-contact 
surfaces in accordance with Parts 174, 
175, 176, 177, 178 or § 179.45 of this 
chapter. Ingredients affirmed as GRAS 
for direct use in Part 184 of this chapter 
may be used as indirect food ingredients 
in accordance with § 184.1(a) of this 
chapter. 


* * * * * 


§ 186.1275 [Amended] 

b. In § 186.1275 Dextrans by removing 
paragraph (b) and redesignating 
paragraphs (c), (d), and (e) as (b), (c), 
and (d), respectively. 


§§ 186.1330, 186.1339, 186.1343, 186.1807 
[Removed] 

c. By removing § 186.1330 Acacia (gum 
arabic), § 186.1339 Guar gum (technical 
grade), § 186.1343 Locust (carob) bean 
gum, and § 186.1807 Sodium thiosulfate. 


§ 186.1639 [Amended] 

d. In § 186.1839 Sorbose by removing 
paragraph (b) and redesignating 
paragraphs (c), (d), and (e) as (b), (c), 
and (d), respectively. 

Interested persons may, on or before 
August 24, 1982 submit to the Dockets 
Management Branch (HFA-305) 
(address above), written comments 
regarding this proposal. Two copies of 
any comments are to be submitted, 
except that individuals may submit one 


copy. Comments are to be identified 
with the docket number found in 
brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 
Dated: May 19, 1982. 
Arthur Hull Hayes, Jr., 
Commissioner of Food and Drugs. 
Dated: May 19, 1982. 
Richard S. Schweiker, 
Secretary of Health and Human Services. 
[FR Doc. 82-17044 Filed 6-24-82; 6:45 am] 
BILLING CODE 4160-01-M 


21 CFR Parts 182 and 184 
[Docket No. 77N-0132] 


GRAS Status of Caicium Oxide and 
Calcium Hydroxide 


AGENCY: Food and Drug Administration. 
ACTION: Tentative final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is tentatively 
affirming calcium oxide and calcium 
hydroxide as generally recognized as 
safe (GRAS) as direct human food 
ingredients. The safety of these 
ingredients has been evaluated pursuant 
to the comprehensive safety review 
conducted by the agency. This tentative 
final rule also would remove calcium 
oxide and calcium hydroxide from 21 
CFR Part 182, which lists substances 
generally recognized as safe. 
DATE: Comments on the revisions made 
to the proposed regulation and issued as 
part of this tentative final rule by August 
24, 1982. 
ADDRESS: Written comments may be 
sent to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 
FOR FURTHER INFORMATION CONTACT: 
Corbin I. Miles, Bureau of Foods (HFF- 
335), Food and Drug Administration, 200 
C St. SW., Washington, DC 20204, 202- 
472-4750. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of August 16, 1977 (42 
FR 41299), FDA published a proposal to 
affirm that calcium oxide and calcium 
hydroxide are GRAS for use as direct 
human food ingredients, and that 
calcium hydroxide is GRAS for use as 
an indirect human food ingredient. The 
proposal was published in accordance 
with the announced FDA review of the 
safety of GRAS and prior-sanctioned 
food ingredients. 

In accordance with § 170.35 (21 CFR 
170.35), copies of the scientific literature 
review of calcium oxide and calcium 
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hydroxide, the teratogenic and 
mutagenic evaluations of calcium oxide, 
and the report of the Select Committee 
on GRAS Substances (the Select 
Committee) are available for public 
review in the Dockets Management 
Branch (HFA-305) (address above). 
Copies of these documents also are 
available for public purchase from the _ 
National Technical Information Service, 
as announced in the proposal. 

In addition to proposing to affirm the 
GRAS status of calcium oxide and 
calcium hydroxide, FDA gave public 
notice that it was unaware of any prior- 
sanctioned food ingredient uses for 
these substances, other than for the 
proposed conditions of use. Persons 
asserting additional or extended uses, in 
accordance with approvals granted by 
the U.S. Department of Agriculture or 
FDA before September 6, 1958, were 
given notice to submit proof of those 
sanctions, so that the safety of the prior- 
sanctioned uses could be determined. 
That notice was also an opportunity to 
have prior-sanctioned uses of calcium 
oxide and calcium hydroxide recognized 
by issuance of an appropriate regulation 
under Part 181—Prior-Sanctioned Food 
Ingredients (21 CFR Part 181) or affirmed 
as GRAS under Part 184 or 186 (21 CFR 
Part 184, 186), as appropriate. 

FDA also gave notice that failure to 
submit proof of an applicable prior 
sanction in response to the proposal 
would constitute a waiver of the right to 
assert that sanction at any future time. 

No reports of prior-sanctioned uses 
for calcium oxide or calcium hydroxide 
were submitted in response to the 
proposal. Therefore, in accordance with 
the proposal, any right to assert a prior 
sanction for a use of these substances 
under conditions different from those set 
forth in this tentative final rule has been 
waived. 

This tentative final rule also would 
remove calcium hydroxide from the 
GRAS list, Part 182 (21 CFR Part 182), in 
§§ 182.90 and 182.1205 and removes 
calcium oxide from §§ 182.1210 and 
182.8210 (21 CFR 182.90, 182.1205, 
182.1210, 182.8210) as required by 
§ 182.1(d) (21 CFR 182.1(d)). When the 
proposal for affirmation of GRAS status 
of calcium oxide and calcium hydroxide 
in Parts 184 and 186 was published, it 
did not specifically refer to the removal 
of calcium hydroxide from §§ 182.90 and 
182.1205 and the removal of calcium 
oxide from § 182.1210. In the judgment of 
FDA, the omiésion of a statement of 
intent to remove these GRAS listings 
does not significantly alter the pending 
rule. Because these substances are being 
affirmed as GRAS, however, it is 
conceivable that the removal of the 
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above-mentioned sections of Part 182 
and the addition of sections to Part 184 
(which contain specific definitions of 
current good manufacturing practice 
(CGMP)) may have the effect of omitting 
some current uses of calcium oxide and 
calcium hydroxide that were not 
evaluated by FDA because of this 
omission from the proposal. To afford 
interested persons the opportunity to 
respond to the removal of the listings for 
these substances in Part 182, this 
tentative final tion is being issued 
under § 10.40(f)(6)(21 CFR 10.40(f)(6)). 
FDA will review any comments relevant 
to the removal of listings for these 
substances in §§ 182.90, 182.1205, and 
182.1210 that are received within the 60- 
day comment period and will issue in 
the Federal Register either an 
announcement that this tentative final 
rule has become final and the full text of 
the final rule or an announcement of 
modification to the final rule made on 
the basis of the new comments and the 
full text of the final rule. 

The proposal also did not address the 
dietary supplement use of calcium 
oxide. Information regarding the dietary 
supplement uses of GRAS ingredients 
including calcium oxide was not 
requested in the National Academy of 
Sciences/National Research Council 
(NAS/NRC) survey of food 
manufacturers. Consequently, the 
agency has insufficient data to evaluate 
this use. On the other hand, the agency 
has no information to suggest that 
continued use of calcium oxide as a 
dietary supplement would pose a hazard 
to the public health. In order to address 
this problem, the agency published a 
final rule in the Federal Register of 
September 5, 1980 (45 FR 58837), 
reorganizing the listing for GRAS 
ingredients used as nutrient and dietary 
supplements. In accordance with that 
publication, nutrient uses of calcium 
oxide are listed under § 182.8210 and 
dietary supplement uses are listed under 
§ 182.5210 (21 CFR 182.5210). Under this 
tenative final rule, dietary supplement 
uses of calcium oxide would continue to 
be authorized under § 182.5210; 
however, nutrient uses of calcium oxide 
affirmed as GRAS would be listed in 
Part 184. 

Three comments were submitted in 
response to the original proposal on 
calcium oxide and calcium hydroxide. A 
summary of the comments and the 
agency’s responses follows: 

1. One comment agreed with the 
safety evaluation of the Select 
Committee. The comment stated that 
extensive literature searches on calcium 
oxide and calcium hydroxide had 
revealed no information linking lime to 


adverse health effects. Also, the 
comment notified the agency of.a study 
in August 1972, which 
indicates that chemical granular 
quicklime is neither a corrosive 
substance nor a primary irritant as 
defined by the Department of 
Transportation in 49 CFR 173.240. This 
study supports the action proposed by 
FDA regarding human food use of 
calcium oxide and calcium hydroxide. 
2. The second comment, from a food 
manufacturer, requested that the 
proposed levels of usage of calcium 
oxide in six food categories be raised. 
The food manufacturer stated that 
calcium oxide ig currently being used as 
a pH control agent, an anticaking agent, 
and a nutrient supplement in the 
manufacture of certain whey products. 
These whey products are subsequently 
used in the manufacture of various 
foods. To accommodate the resulting 
higher levels of calcium oxide in the 
finished foods, the comment requested 
increased levels of calcium oxide in the 
six designated food categories affected 
by the addition of these whey products. 
The requested maximum use levels of 
calcium oxide in the respective food 
categories, calculated on the basis of 
concentration in the finished food, are 
as follows: 


This comment also expressed concern 
that the phrase “maximum level, as 
served” could be interpreted to mean 
the amount of the substance detectable 
in a final food product as consumed, 
rather than the amount that is 
theoretically present in a finished food 
product based on the amount known to 
be added. The comment suggested that 
the agency clarify the phrase “maximum 
level, as served” to make it less 
ambiguous. Finally, the comment 
suggested that the use of calcium oxide 
in foods be limited only by the 
requirement that such use not exceed 
current good manufacturing practices 
because individual usage levels of these 
ingredients may vary from firm to firm, 
and because there appears to be no 
reason to question the safety of this 


_ ingredient when used in functional 


quantities. 

FDA has compared the NAS/NRC 
survey data with the above-requested 
usage levels and concludes that the 
higher levels requested in the comment 


significantly the estimated total 
consumption of calcium oxide on which 
the proposal to affirm the safety of this 
substance was based. The requested 
usage levels in the various food 
categories have, therefore, been 
incorporated into the final rule, rounded 
to the next highest single significant 
number, for calcium oxide. Although the 
usage level of calcium oxide in milk 
products is 0.075 percent, higher levels 
of calcium oxide are permitted in whey 
that is used as an ingredient in other 
food product formulations, as long as 
the “as served” levels of calcium oxide 
in the finished foods are in compliance 
with levels associated with the 
respective food categories identified in 
Part 184. 

Regarding formal clarification of the 
phrase “maximum level, as served,” 
FDA recognizes that compliance with 
specific use levels cannot always be 
ensured through attempted detection 
and quantitation of each added 
ingredient that may be in the finished 
food. Instead, FDA interprets “maximum 
level, as served” as the level of an 
ingredient potentially occurring in a 
finished food product, as calculated on 
the basis of the amount of the ingredient 
added. Current good manufacturing 
practice (CGMP) maximum levels of use 
for GRAS ingredients are not specific 
limits on use but are intended to provide 
guidelines to users on CGMP maximum 
levels of use of food ingredients that 
have been evaluated as safe and 
affirmed as GRAS by FDA. Because 
GRAS affirmations under § 184.1{b)(1) 
(21 CFR 184.1(b){1)) make clear that 
present and also reasonably expected 
higher levels of use may be considered 
GRAS, an independent GRAS 
determination by users be made in 
accordance with § 170.30 (21 CFR 
170.30) and § 184.1 for reasonably 
expected higher levels of use of GRAS 
ingredients consistent with available 
safety data on such ingredients. 
However, FDA cautions users that 
significant deviations from stated CGMP 
maximum levels of use may not be 
GRAS, and in such cases, = user must 
assume the responsibility 
determining that such oat uses are 
GRAS. Otherwide, FDA approval for the 
new use may be sought through the 
GRAS or food additive petition 
procedures outlined in § 170.35 or 
§ 171.1 (21 CFR 171.1). 

3. A third comment, submitted on 
behalf of a food manufacturer, requested 
an increase in the proposed usage level 
of calcium hydroxide for the condiments 
and relishes food category. The 





comment reported that ongoing research 


has demonstrated the effectiveness of 
calcium hydroxide as a buffering agent 
and as a firming agent in pickles, when 
used at levels not to exceed 0.4 percent 
by weight in the finished food. 

Although calcium hydroxide is not 
presently used as a buffering agent or 
firming agent in the commerical 
preparation of pickles, FDA recognizes 
that food consumed in high volume from 
some other food categories, such as 
coffee and tea (1 percent) and pastas 
(0.9 percent), have higher proposed 
CGMP maximum levels of usage of 
calcium hydroxide than that requested 
by this comment for condiments and 
relishes. Furthermore, the proposed use 
in pickles is consistent with the 
conclusion on the Select Committee that 
there is no basis to suspect a public 
health hazard when calcium oxide or 
calcium hydroxide is used at current 
levels or levels that might reasonably be 
expected in the future. The estimated 
total consumption of calcium hydroxide 
on which its safety has been evaluated 
will not change appreciably by virtue of 
its expanded usage in condiments and 
relishes. Therefore, FDA concludes that 
adequate justification exists to 
incorporate the requested usage level for 
calcium hydroxide into this tentative 
final rule. The CGMP maximum level of 
use of calcium hydroxide in condiments 
and relishes as defined in 21 CFR 
170.3{n)(8) is raised to 0.4 percent in this 
tentative final rule. 

In the past, when a substance has 
been listed in Part 182 as GRAS for both 
direct and indirect uses, FDA has 
proposed separate GRAS affirmation 
regulations in Parts 184 and 186 to 
govern its direct and indirect GRAS 
uses, respectively. Under § 184.1(a), 
however, ingredients affirmed as GRAS 
for direct food use in Part 184 are 
considered to be GRAS for indirect uses 
without there being a separate listing in 
Part 186. Based on § 184.1(a), FDA has 
reconsidered its traditional practice and 
has concluded that the duplicative 
listing in Part 186 is unnecessary, as a 
general rule, and may cause confusion. 
Thus unless safety considerations make 
it necessary to impose detailed purity 
specifications or other restrictions on 
the indirect use of a GRAS substance, 
FDA will no longer list in Part 186 


- gubstances that are affirmed as GRAS 


for direct use in Part 184. In keeping 
with this change in policy, FDA is not 
reproposing a separate listing in Part 186 
for the indirect uses of calcium 
hydroxide. The indirect uses of calcium 
hydroxide proposed for inclusion in 

§ 186.1205 are authorized under 


§ 184.1205 (21 CFR 184.1205) and 
§ 184.1(a). 

In the case of calcium hydroxide, FDA 
finds that the general requirements that 
indirect GRAS ingredients be of a purity 
suitable for their intended use in 
accordance with § 170.30(h)(1) and used 
in accordance with current good 
manufacturing practice are sufficient to 
ensure the safe use of this ingredient. 
Therefore, no specific purity 
specifications are necessary for indirect 
use. 

Although the policies discussed in the 
two preceding paragraphs are not 
inconsistent with FDA's current 
regulations, elsewhere in.this issue of 
the Federal Register, the agency is 
publishing a proposal to amend its 
procedural regulations in Parts 184 and 
186 to reflect clearly these policies. 

- The agency has determined under 21 
CFR 25.24({d)(6) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

In accordance with Executive Order 
12291, FDA has carefully analyzed the 
economic effects of this tentative final 
rule, and the agency has determined that 
the tentative final rule is not a major 
rule as defined by the Order. 


List of Subjects 
21 CFR Part 182 


Generally recognized as safe (GRAS) 
food ingredients, Spices and flavorings. 


21 CFR Part 184 


Direct food ingredients, Food 
ingredients, Generally recognized as 
safe (GRAS) food ingredients. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
409, 701(a), 52 Stat. 1055, 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10), Parts 182 and 184 would 
be amended as follows: 


PART 182—SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 


1. Part 182 is amended: 


§ 182.90 [Amended] = 

a. In § 182.90 Substances migrating 
to food from paper and paperboard 
products by removing the entry for 
“Calcium hydroxide.” 


§ 182.1205 [Removed] 
b. By removing § 182.1205 Calcium 
hydroxide. 
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§ 182.1210 [Removed] 
c. By removing § 182.1210 Calcium 
oxide. 


§ 182.8210 [Removed] 
d. By removing § 182.8210 Calcium 
oxide. 


PART 184—DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 


2. Part 184 is amended: 
a. By adding new § 184.1205, to read 
as follows: 


§ 184.1205 Calcium hydroxide. 

(a) Calcium hydroxide (Ca(OH):2, CAS 
Reg. No. 1305-62-0) is also known as 
slaked lime or calcium hydrate. It is 
produced by the hydration of lime. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 52, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, D.C. 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington, 
D.C. 20408. 

(c) The ingredient is used as a firming 
agent as defined in § 170.3(0)(10) of this 
chapter; flavor enhancer as defined in 
§ 170.3(0)(11) of this chapter; flavoring 
agent and adjuvant as defined in 
§ 170.3(0)(12) of this chapter; 
formulation aid as defined in 
§ 170.3(0)(14) of this chapter; nutrient 
supplement as defined in § 170.3(0)(20) 
of this chapter; pH control agent as 
defined in § 170.3(0)(23) of this chapter; 
and processing aid as defined in 
§ 170.3(0)(24) of this chapter. 

(d) The ingredient is used in food at 
levels not to exceed current good 
manufacturing practice in accordance 
with § 184.1(b)(1). Current good 
manufacturing practice results in a 
maximum level, as served, of: 0.01 
percent for alcoholic beverages as 
defined in § 170.3(n)(2) of this chapter; 1 
percent for coffee and tea as defined in 
§ 170.3(n)(7) of this chapter; 0.4 percent 
for condiments and relishes as defined 
in § 170.3(n)(8) of this chapter; 0.45 
percent for dairy product analogs as 
defined in § 170.3(n)(10) of this chapter; 
0.9 percent for grain products and pastas 
as defined in § 170.3(n)(23) of this 
chapter; 0.5 percent in milk products as 
defined in § 170.3(n)(31) of this chapter; 
0.75 percent for plant protein products 
as defined in § 170.3(n)(33) of this 
chapter; 0.9 percent for snack foods as 
defined in § 170.3(n)(37) of this chapter; 
0.004 percent for soft candies as defined 
in § 170.3(n)(38) of this chapter; 0.2 
percent for soups and soup mixes as 
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, defined in § 170.3(n)(40) of this chapter; 
and 0.001 percent for all other food 
categories. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 

b. By adding new § 184.1210, to read 
as follows: 


§ 184.1210 Calcium oxide. 


(a) Calcium oxide (CaO, CAS Reg. No. 


1305-78-8) is also known as lime, quick 
lime, burnt lime, or calx. It is produced 
from calcium carbonate, limestone, or 
oyster shells by calcination at 
temperatures of 1700-2450° F. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 55, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, D.C. 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington, 
D.C. 20408. 

(c) The ingredient is used as an 
anticaking and free-flow agent as 
defined in § 170.3(0)(1) of this chapter; 


firming agent as defined in § 170.3(0)(10) 
of this chapter; nutrient supplement as 
defined in § 170.3(0)(20) of this chapter; 
PH control agent as defined in 

§ 170.3(0)(23) of this chapter; and 
texturizer as defined in § 170.3(0)(32) of 
this chapter. 

(d) The ingredient is used in food at 
levels not to exceed current good 
manufacturing practice in accordance 
with § 184.1(b)(1). Current good 
manufacturing practice results in a - 
maximum level, as served, of: 0.1 
percent for baked goods and baking 
mixes as defined in § 170.3(n)(1) of this 
chapter; 0.03 percent for nonalcoholic 
beverages and beverage bases as ‘ 
defined in § 170.3({n)(1) of this chapter; 
0.3 percent for confections and frostings 
as defined in § 170.3(n)(9) of this 
chapter; 0.3 percent in frozen dairy 
desserts as defined in § 170.3(n)(20) of 
this chapter; 0.15 percent for gelatins, 
puddings, and fillings as defined in 
§ 170.3(n)(22) of this chapter; 0.06 
percent for grain products and pastas as 
defined in § 170.3(n)(23) of this chapter; 
0.075 percent for milk products as 
defined in § 170.3(n)(31) of this chapter; 
0.02 percent for processed vegetables as 
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defined in § 170.3(n}(36) of this chapter; 
0.4 percent for soft candies as defined in 
§ 170.3(n)(38) of this chapter; and 0.01 
percent for all other food categories. 

(e) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 

Interested persons may on or before 
August 24, 1982, file with the Dockets 
Management Branch (address above), 
written comments (preferably two 
copies, except that individuals may 
submit one copy) regarding this 
tentative final rule. Comments may 
accompanied by a memorandum or brief 
in support thereof. Comments are to be 
identified with docket number found in 
brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Dated: June 7, 1982. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 82-17046 Filed 6-24-82; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES ; 


Public Health Service 
42 CFR Parts 51a, 51d, and 51f 


Project Grants Provisions 


AGENCY: Public Health Service, HHS. 
ACTION: Final regulations. 


sumMMARY: The Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 
97-35) revised Title V of the Social 
Security Act (Act) to establish the 
Maternal and Child Health Services 
Block Grant. Section 502(a) of the Act, 
as amended, provides that 15 percent of 
the appropriation for Title V for Fiscal 
Year 1982 shall be retained by the 
Secretary for the purpose of carrying 
out, through grants, special projects of 
regional and national significance, 
maternal and child health research and 
training, genetic disease testing, 
counseling and information and 
hemophilia diagnostic and treatment 
centers. These programs were 
previously supported under sections 
503(2) and 504(2), 511 and 512 of the Act 
and sections 1101 and 1131 of the Public 
Health Service Act. 

The Secretary of Health and Human 
Services is amending the regulations 
previously issued under the authorities 
described in the preceding sentence to 
make those regulations applicable to 
grants for the same purposes awarded 
under the new section 502(a) authority. 


EFFECTIVE DATE: The amendments made 
by this document are effective on June 
25, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Vince Hutchins, M.D., Associate Bureau 
Director, Office for Maternal and Child 
Health, Bureau of Community Health 
Services, 5600 Fishers Lane, Room 7-39, 
Rockville, Maryland 20857, (301} 443- 
2170. 

SUPPLEMENTARY INFORMATION: 


I. General 


As noted above, Pub. L. 97-35 revised 
Title V of the Act to establish the 
Maternal and Child Health Services 
Block Grant. For Fiscal Year 1982, 15 
percent of the funds appropriated for 
Title V are to be retained for the award 
of grants for the purposes specified 
above. For subsequent fiscal years, the 
amount to be retained for the award of 
these grants is to be between 10 and 15 
percent of the funds appropriated for 
Title V. The 15 percent set aside level 
for FY 1982 is $52,128,000. 

The Secretary intends to develop and 
publish a concise regulation governing 
projects to be funded under section 


502(a). Until that can be accomplished, 
however, the Secretary has decided that 
funds awarded for the project grants 
specified under section 502(a) should be 
governed by the regulations issued 
under the former categorical authorities. 
Thus, for example, hemophilia 
diagnostic and treatment centers funded 
under section 502(a) will be governed by 
the regulations at 42 CFR Part 51d, 
Subpart A, which were issued under the 
authority of section 1131 of the Public 
Health Service Act. Accordingly, the 
Department is amending those 
regulations to include references to 
section 502(a) as part of the statement of 
the authority under which they are 
issued. The Secretary realizes that there 
are some repetitive and unnecessary 
provisions in the existing regulations. 
These sections will be deleted when the 
new regulations are published. 


Il. Limited Funding 


Because of the limited funds available 
for grants under section 502(a) in Fiscal 
Year 1982 many previously funded 
projects will not receive continuation 
funding, and few, if any, new projects 
will be funded under section 502fa). 

The Secretary intends to allocate from 


‘the funds available under section 502(a) 


amounts for each category of projects 
authorized (i.e., a specified portion will 
be available for maternal and child 
health training projects, a specified 
portion will be available for genetic 
diseases testing and counseling projects, 
etc.). Applicants competing for funds 
within each category will be evaluated 
on the basis of the present regulatory 
criteria for deciding which applicants to 
fund. See 42 CFR 51a.206(a), 51a.406(a), 
51d.107({a), and 51.108. In addition, 
those sections are amended to provide 
that funds will be awarded to applicants 
which will, in the Secretary's judgment, 
best promote the purposes of Title V of 
the Social Security Act, as amended by 
Pub. L. 97-35, rather than the purposes 
of the former categorical statutes. 


III. Rulemaking Procedures 


Because this document simply 
continues in effect existing regulations, 
with the addition of a reference to 
section 502(a) of the Social Security Act 
in their statements of authority and 
applicability, the Secretary views these 
amendments as being only technical in 
nature and has determined that public 
participation in rulemaking is 
unnecessary and that an impact analysis 
is not required under the Regulatory 
Flexibility Act, Pub. L. 96-354, or 
Executive Order 12291. 
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IV. List of Subjects in 42 CFR Parts 51a, 
51d, and 51f' 


Colleges and universities, Grant 
programs—health, Handicapped, Infants 
and children, Maternal and child health, 
Sudden infant death syndrome, 
Supplemental security income (SSI), 
Blood diseases, Genetic diseases, Health 
care, Health facilities. 


Dated: April 26, 1982. 
E. N. Brandt, Jr., 
Assistant Secretary for Health. 
Approved: June 7, 1982. 
Richard S. Schweiker, 
Secretary. 
Title 42 of the Code of Federal” 
Regulations is amended as follows: 


PART 51a—GRANTS FOR MATERNAL 
AND CHILD HEALTH AND CRIPPLED 
CHILDREN’S SERVICES 

Subpart B [Amended] 

1. 42 CFR Part.51a, Subpart B, is 
amended by adding to the “authority” 
statement, before the period, the 
following: 


* * *: sec. 502(a), Social Security Act, as 
amended, 95 Stat. 819-20 (42 U.S.C. 702(a)) 


2. 42 CFR 51a.201 is revised to read as 
follows: 


§51a.201 Applicability. 

The regulations of this subpart apply 
to grants to State agencies for projects 
of regional or national significance 
which may contribute to the 
advancement of maternal and child 
health or crippled children’s services. 
For grants to States that do not 
participate in the Maternal and Child 
Health Block Grant, as authorized by 
Title V of the Social Security Act (as 
amended by Pub. L. 97-35), the grants 
are awarded under sections 503(2) and 
504(2) of the Social Security Act as in 
effect before the enactment of Pub. L. 
97-35. For other States, the grants are 
awarded under section 502(a) of that 
Act (as amended by Public Law 97-35). 


$51a.206 [Amended] 

3. 42 CFR 51a.206(a) is revised by 
replacing the words “sections 503(2) and - 
504(2) of the Act” with the words “Title 
V of the Act, as amended by Public Law 
97~35,”. 


Subpart D [Amended] 
4, 42 CFR Part 51a, Subpart D, is 
amended by adding to the “Authority” 


"The Public Health Service is providing this list in 
compliance with 1 CFR 18.20. That regulation 
requires agencies to include a list of index terms for 
each CFR part affected in Rules and Proposed Rules 
documents published in the Federal Register, 


beginning April 1, 1982. 
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statement, before the period, the 
following: 

* * *: sec. 502(a), Social Security Act, as 
amended, 95 Stat. 819-20 (42 U.S.C. 702(a)) 


5. 42 CFR 514.401 is revised to read as 
follows: 


§51a.401 Applicability. 


The regulations of this subpart apply 
to grants to public or nonprofit private 
institutions of higher learning for special 
projects of regional or national 
significance which may contribute to the 
advancement of maternal and child 
health or of services for crippled 
children and/or for training personnel 
for health care and related services for 
mothers and crippled children. For 
grants to institutions in States that do 
not participate in the Maternal and 


8. 42 CFR 51d.101 is revised to read as 
follows: 


§51d.101 Applicability. 

The regulations of this subpart apply 
to grants to public and nonprofit private 
entities for projects for the 
establishment of comprehensive 
hemophilia diagnostic and treatment 
centers. For grants to entities in States 
that do not participate in the Maternal 
and Child Health Block Grant, as 
authorized by Title V of the Social 
Security Act {as amended by Public Law 
97-35), the grants are awarded under 
section 1131 of the Public Health Service 
Act (42 U.S.C. 300c-21) as in effect 
before the enactment of Public Law 97- 
35. For entities in other States, the 
grants are awarded under section 502(a) 


Child Health Block Grant, as authorized ‘of the Social Security Act (as amended 


by Title V of the Social Security Act (as 
amended by Pub. L. 97-35), the grants 
are awarded under sections 503(2), 


504(2) and 511 of the Social Security Act _ 


as in effect before the enactment of 
Public Law 97-35. For institutions in 
other States, the grants are awarded 
under section 502(a) of that Act (as 
amended by Pub. L. 97-35). 


§51a.406 [Amended] 


6. 42 CFR 51a.406(a) is revised by 
replacing the words “sections 503(2), 
504(2), or 511 of the Act” with the words 
“Title V of the Act, as amended by 
Public Law 97-35,”. 


PART 51d—GRANTS FOR SERVICE 
PROJECTS FOR GENETIC AND OTHER 
DISEASES 


Subpart A [Amended] 

7. 42 CFR Part 51d, Subpart A, is 
amended by adding to the “authority” 
statement, before the period, the 
following: 

* * *; sec. 502(a) of the Social Security Act, 
as amended, 95 Stat. 819-20 (42 U.S.C. 702(a)). 


by Public Law 97-35). 


§51d.102 [Amended] 


9. 42 CFR 51d.102(a) is revised to read 
as follows: 


* = * * * 


(a) Except for references to the Social 
Security Act and except as set forth in 
§ 51d.101, “Act” means the Public 
Health Service Act as in effect before 
the enactment of Public Law 97-35. 


* * * = * 


§51d.107 [Amended] 


10. 42 CFR 51d.107(a) is revised by 
replacing the material preceding 
paragraph (a)(1) with the following: 


(a) Within the limits of funds 
available, the Secretary may award 
grants to applicants which will, in his 
judgment, best promote the purposes of 
Title V of the Social Security Act, as 
amended by Pub. L. 97-35, and which 
submit approvable applications. 


* * * * - 


PART 51f—PROJECT GRANTS FOR 
GENETIC DISEASES TESTING AND 
COUNSELING PROGRAMS 

11. 42 CFR Part 51f is amended by 
adding to the “Authority” statement, 
before the period, the following: 
* * *; sec. 502(a) of the Social Security Act, as 
amended, 95 Stat. 819-20 (42 U.S.C. 702(a)). 


12. 42 CFR 51f.101 is revised to read as 
follows: 


§ 51f.101 To whom do these regulations 
apply? 


The regulations of this part apply to 
grants for projects to plan, establish, 
and operate voluntary genetic diseases 
testing and counseling programs. For 
grants to entities in States that do not 
participate in the Maternal and Child 
Health Block Grant, as authorized by 
Title V of the Social Security Act (as 
amended by Pub. L. 97-35), the grants 
are awarded under section 1101(c} of the 
Public Health Service Act (42 U.S.C. 
300b{a)(1}) as in effect before the 
enactment of Pub. L. 97-35. For entities 
in other States, the grants are awarded 
under section 502({a) of the Social 
Security Act {as amended by Pub. L. $7- 
35). 


§51f.102 [Amended] 

13. 42 CFR 51f.102 is amended by 
revising the definition of “Act” to read 
as foliows: 

Except for references to the Social 
Security Act and except as set forth in 
§ 51f.101, “Act” means the Public Health 
Service Act as in effect before the 
enactment of Pub. L. 97-35. 

§51f.108 [Amended] 

14. 42 CFR 51f.108(a) is amended by 
replacing the words “section 1101(a)(1) 
of the Act” with the words “Title V of 
the Social Security Act, as amended by 
Pub. L. 97-35,”. 

[FR Doc. 82-17198 Filed 6-24-82; 8:45 am] 
BILLING CODE 4160-16-M 
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DEPARTMENT OF THE TREASURY 
Comptroller of the Currency 
12 CFR Part 9 


[Docket No. 82-10] 


Fiduciary Powers of National Banks 
and Collective investment Funds 


AGENCY: Comptroller of the Currency, 
Treasury. 
ACTION: Final rule. 


summary: The Office of the Comptroller 
of the Currency (“Office”) is taking final 
action with respect to certain proposed 
amendments to 12 CFR Part 9 (“Part 9”), 
its regulation governing the exercise of 
fiduciary powers and the management 
of collective investment funds by 
national banks. These amendments are 
intended, in a number of respects, to 
liberalize and make less burdensome the 
requirements of Part 9. 

The Office is adopting amendments 
which (i) delete the definition of the 
term “equity security” from Part 9; (ii) 
require a national bank which exercises 
investment discretion with respect to 
customer accounts to adopt and follow 
written policies and procedures 
intended to ensure that its brokerage 
placement practices, including the use of 
brokerage commissions to purchase 
research and other services, comply 
with applicable law; (iii) specify a three- 
year retention period for required trust 
department records, unless applicable 
law prescribes a different period; (iv) 
require a national bank to adopt and 
follow written policies and procedures 
generally intended to ensure that the 
maximum return available for “trust- 
quality,” short-term investments be 
obtained on trust funds awaiting 
investment or distribution; and (v) 
describe the conditions under which 
trust powers can be revoked. A proposal 
to revise the definition of the term “trust 
department” has not been adopted. 

In addition, the Office is adopting four 
proposals that affect collective 
investment funds. These amendments (i) 
require valuation of fund assets at 
market value, or fair value determined 
in good faith by fund trustees in certain 
circumstances; (ii) permit a one-year 
prior notice requirement for 
withdrawals from a collective 
investment fund of employee benefit 
plan assets, if such fund invests in real 
estate or other illiquid assets; (iii) permit 
a fund's liquidity level to be determined 
on the basis of anticipated needs of the 
fund, rather than a specified percentage 
of fund assets; and (iv) permit the 
valuation on a cost basis of short-term 


investment funds if certain conditions 
are satisfied. 

In a related document published in 
this issue of the Federal Register, the 
Office is giving consideration to further 
action relating to Part 9 and seeks the 
views of the public regarding such 
possible action. 

EFFECTIVE DATE: The amendments are 
effective July 26, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Dean E. Miller, Deputy Comptroller for 
Specialized Examinations, Telephone: 
(202) 447-0447 or Richard L. Galin, 
Attorney, Securities & Corporate 
Practices Division, Telephone: (202) 447- 
1954, Office of the Comptroller of the 
Currency, 490 L’Enfant Plaza East, SW., 
Washington, D.C. 20219. 
SUPPLEMENTARY INFORMATION: 

Special Studies 

The adopted amendments will not 
have sufficient economic effect to 
constitute “major rules” for the purposes 
of Executive Order 12291 (46 FR 13193). 
In addition, because notice of proposed 
rulemaking was published in the Federal 
Register prior to January 1, 1981, the 
provisions of the Regulatory Flexibility 
Act do not apply. In any event, the 
Office believes that the amendments 
will not impose significant compliance 
burdens, nor have a significant impact 
on a substantial number of small 
businesses. 


Issuance of Final Rules 


On October 29, 1980, the Office 
proposed for comment in the Federal 
Register (45 FR 71571) certain 
amendments to Part 9. These proposals 
included certain new rules, as well as 
amendments to existing rules, regarding 
the exercise of trust powers and the 
operation of collective investment funds 
by national banks. In response to the 
proposals, the Office received over 200 
letters of comment, including letters 
from banks, their counsel and other 
interested members of the public. As 
discussed below, in taking final action, 
the Office has given careful 
consideration to the views expressed by 
the commentators and, in a number of 
instances, incorporated the suggestions 
of commentators in the final rules. 

1. Definition of “equity security”. The 
Office is adopting its proposal to delete 


- the definition of “equity security” set 


forth in § 9.1(b) (12 CFR 9.1(b)). That 
term no longer appears in Part 9 and 
commentators generally supported its 
deletion. 

2. Definition of “trust department”. 
The Office proposed to amend the 
definition of “trust department” in 12 
CFR 9.1(k) to include expressly any 
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person to whom a bank assigns or 
delegates the performance of its 
fiduciary duties, regardless of whether 
such person is an officer, employee or 
other affiliated person of the bank, or a 
person who is not affiliated with the 
bank. The intent of the proposal was to 
clarify the long-standing position of the 
Office that if a bank causes a fiduciary 
undertaking (e.g., the management of-an 
agency account) which it has assumed, 
and is responsible for, to be performed 
by another person, such bank, together 
with the person actually performing 
such undertaking, is subject to Part 9. 

Some commentators suggested that 
the proposal might give rise to varying 
and unintended interpretations as to the 
scope of the Office’s authority regarding 
delegated fiduciary powers and, 
therefore, could result in confusion. In 
this regard, the Office has statutory 
authority to examine and enforce 
banking laws with respect to non-bank 
employees and organizations. Federal 
law (12 U.S.C, 481) directs the Office to 
examine both affiliates (as defined in 12 
U.S.C. 221a) and agents of national 
banks. In addition the Office is 
empowered (12 U.S.C. 1865) to examine 
any off-premises performance of bank 
services (as defined in 12 U.S.C. 
1861(b)), which, in the Office’s view, 
includes trust services. Under 12 U.S.C. 
1818(b)(1), the Office’s enforcement 
powers extend to, among other persons, 
“any. . . agent, or other person 
participating in the conduct of the 
affairs” of a national bank. 

In light of the suggestions of the 
commentators, which the Office believes 
have merit, and the foregoing 
examination and enforcement authority, 
the Office is of the view that it is 
unnecessary to amend Part 9 in order to 
enforce its provisions with respect to 
either third-parties performing fiduciary 
services on behalf of national banks or 
banks assigning fiduciary duties to third 
parties. Accordingly, the Office is not 
adopting the proposed amendment. 

3. Brokerage placement practices. As 
proposed, § 9.5 generally would have 
required a national bank to prepare and 
make available to customers a detailed 
disclosure statement for each account 
over which it exercises “investment 
discretion.” As provided in 12 CFR 
12.2(c), a bank is deemed to exercise 
investment discretion with respect to an 
account if, (i) directly or indirectly, the 
bank is authorized to determine what 
securities or other property shall be 
purchased or sold by or for the account, 
or (ii) the bank actually makes 
investment decisions, even though some 
other person may have ultimate 
responsibility for such decisions. 
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Many persons who commented on the 
proposal were critical of its detailed 
disclosure provisions. In particular, the 
commentators questioned whether the 
proposed statistical disclosures were 
useful to a customer in selecting an 
investment manager, especially in 
evaluating the potential conflicts of 
interest presented by an investment 
manager using account brokerage 
commissions to pay for services and 
products. In addition, several 
commentators argued that the “safe- 
harbor” provisions, described below, of 
section 28(e) of the Securities Ex 
Act of 1934 (“Exchange Act”) (15 U.S.C. 
78bb(e)) adequately address regulatory 
concerns about possible breaches of 
fiduciary duty by investment managers, 
including banks which use account 
commissions to purchase research and 
other services. In that connection, it was 
suggested by some commentators that 
the Office’s trust examination process 
provides an adequate means to 
supervise bank compliance with federal 
and state law applicable to brokerage 
placement practices of banks. 

On the other hand, several 
commentators indicated that a rule 
requiring general, as opposed to 
detailed, disclosures by a bank 
concerning its brokerage placement 
practices could be an appropriate way 
to address the potential conflicts of 
interest inherent in the use of account 
commissions to purchase research and 
other services. In this regard, as an 
alternative to the specific disclosures 
which would have been required by 
proposed section 9.5, it was suggested 
that the Office could require general 
narrative disclosures similar to those 
provided by registered investment 
advisers to prospective and existing 
advisory clients pursuant to Rule 205-3 
(17 CFR 275.205-3) under the Investment 
Advisers Act of 1940 (15 U.S.C. 80b-201 
et seq.). 

On the basis of the comments, the 
Office has determined not to adopt the 
rule proposal. Instead, it is adopting a 
new § 9.5 (12 CFR 9.5) which requires 
that each national bank exercising 
investment discretion, as defined in 12 
CFR 12.2(c), adopt and follow written 
policies and procedures to ensure that 
its brokerage placement practices, 
including the use of brokerage 
commissions to purchase research and 
other services, comply with applicable 
law. The new requirement adopted 
today should enhance this Office's 
contin efforts to ensure compliance 
with the law applicable to the brokerage 
placement practices of national banks. 

‘The policies and procedures required 
by the new rule should address, among 


other relevant matters, (i) the selection 
of persons to effect securities 
transactions and the evaluation of the 
reasonableness of brokerage 
commissions paid to such persons; (ii) 
the acquisition of products or services, 
including research services, in return for 
commissions paid for effecting securities 
transactions for accounts; (iii) the 
allocation of research or other services 
among accounts, including the use of 
such services for the benefit of accounts 
which did not generate the commissions 
paid for the services; and (iv) the need, 
in appropriate instances, to make 
disclosures to prospective and existing 
customers concerning such policies and 
procedures. 

In adopting written policies and 
procedures intended to prevent 
breaches of fiduciary duty relating to the 
use of account commissions, banks 
should be aware of, among other things, 
the conditions which must be satisfied 
in order for the “safe harbor” of section 
28(e) to be available. That section 
generally provides that no person who 
exercises investment discretion with 
respect to an account shall be deemed to 
have acted unlawfully or to have 
breached a fiduciary duty solely by 
reason of having caused the account to 
pay a commission in excess of the 
commission another broker or dealer 
would have charged for effecting the 
same transaction. To be eligible for this 
“safe harbor,” however, the person 
exercising investment discretion must 
determine in good faith that the 
commission is reasonable in relation to 
the value of the brokerage and research 
services provided by the executing 
broker or dealer, viewed in terms of 
either the particular transaction or the 
person’s overall responsibilities with 
respect to the accounts as to which the 
person exercises investment discretion. 

As a general matter, whether a 
fiduciary’s receipt of particular products 
or services is protected by section 28{e) 
will depend on the particular facts and 
circumstances. Such a determination, of 
course, requires an inquiry as to 
whether the particular products and 
services constitute “brokerage and 
research services” within the meaning of 
section 28(e)(3) of the Exchange Act (15 
U.S.C. 78bb(e)(3)), whether the services 
are “provided” by a broker or dealer, 
their manner of use by the fiduciary, and 
the factors providing the basis for the 
fiduciary’s good faith determination 
required by section 28(e). In this regard, 
the fiduciary is generally in the best 
position to determine whether the 
conditions of section 28(e) have been 
satisfied. 
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In the absence of section 28(e)’s “safe 
harbor,” national banks are reminded 
that applicable law may, in certain 
circumstances, require them to obtain 
the informed consent of customers 
concerning their brokerage placement 
practices. For example, as this Office 
stated in Trust Banking Circular No. 17, 
if a bank chooses to purchase products 
or services and pay for them with 
brokerage commissions arising from 
securities transactions for trust 
accounts, the bank must either (i) avail 
itself of the safe-harbor provisions of 
section 28(e); or (ii) make accurate and 
complete disclosure of the bank's 
brokerage placement policies and 
practices to prospective trust customers, 
or, with respect to existing trust 
accounts generating brokerage 
commissions, to the persons with rights 
of termination or the vested 
beneficiaries of irrevocable trusts, and 
obtain such persons’ consent. 

In addition to adopting the rule 
discussed above, the Office is seeking 
comment as to whether it should 
propose for comment a disclosure rule 
modified from the initial proposal 
regarding a bank’s brokerage placement 
practices. Among other things, 
comments are sought as to the nature of 
appropriate disclosures. For example, 
the proposal could provide for limited 
narrative, as opposed to detailed 
statistical, disclosures concerning a 
bank’s brokerage placement practices. 
Such general disclosures could include, 
as an illustration, a statement as to 
whether the bank may pay a broker or 
dealer an amount of commission in- 
excess of that which another broker or 
dealer might charge for effecting the 
same transaction in recognition of the 
value of (i) brokerage and/or (ii) 
research services provided. 

Comments are also sought concerning 
the persons to whom disclosure should 
be furnished, when such disclosure 
should be furnished, and the appropriate 
disclosure form (e.g., a separate 
brochure or an addendum to the trust 
instrument). In addition, comments are 
requested as to whether a disclosure 
rule should apply to all national banks 
which exercise investment discretion or 
only to those which do not come within 
the safe harbor of Section 28(e). 

4. Record retention requirement. 
Department of the Treasury Directive 
80-23 directed all of its Bureaus, 
including this Office, to comply with a 
request made by the Office of the 
Federal Register to establish specific 
retention periods for all recordkeeping 
required of the public. In response to the 
directive, the Office proposed an 
amendment to § 9.8 (12 CFR 9.8) which 
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provided that a national bank would not 
be required to retain the records 
required by Part 9 for a period in excess 
of four years from the termination of an 
account, or of litigation relating to such 
account, unless applicable federal or 
state law specifically prescribed a 
longer period. Under the pre-existing 
rule, which contained no specific 
retention period, the Office 
recommended that banks be guided by 
local law, including state statutes of 
limitations, and advice of counsel in 
establishing a retention policy for trust 
department records. The majority of 
comments received on the proposal 
supported the adoption of a limited 
retention period. 

The Office has decided to adopt, as 
suggested by several commentators, a 
three-year record retention requirement. 
A three-year retention period is also 
specified in 12 CFR Part 12, the Office's 
regulation concerning recordkeeping 
and confirmation requirements for 
securities transactions effected by 
national banks. The Office notes, 
however, that safe and sound banking 
practice requires bank fiduciaries to 
consider the possible need, in certain 
circumstances, for retaining particular 
records beyond a specified statutory or 
regulatory period. For example, prudent 
practice might require retention of a 
trust account's records until expiration 
of a statute of limitations, which does 
not require record preservation, if a suit 
subject to that statute is likely to ensue. 
To make clear that the Office is not 
sanctioning imprudent record 
destruction, the adopted rule addresses 
only record retention requirements for 
purposes of examination by the Office. 

5. Funds awaiting investment or 
distribution. The Office has determined 
not to adopt the specific requirements 
contained in the proposal to amend 
§ 9.10({a) (12 CFR 9.10(a)) regarding 
funds awaiting investment or 
distribution. As proposed, such funds 
could remain deposited in the bank after 
60 days only if: (i) specifically 
authorized in advance by the instrument 
creating the relationship, or by prior 
court order or local law; (ii) prior 
consent was obtained from the party 
having power to terminate the account 
or, if there was no such party, the 
holders of all vested beneficial interests 
in the account after full disclosure of all 
relevant facts, including the availability 
and approximate rate of return of 
instruments outside the bank; or (iii) the 
bank included in the file of each such 
account a written justification, updated 
at least every 30 days, specifying in 
detail why the funds were properly 
designated as awaiting investment or 


distribution. After 365 days such funds 
could remain deposited in the bank only 
if conditions (i) or (ii) above were met. 
Many commentators suggested that 

the specific requirements were, among 
other things, inflexible and unduly 
restricted the exercise of a bank’s 
fiduciary discretion. Although the Office 
remains of the view that the substance 
of many of the requirements contained 
in the proposal reflects sound fiduciary 
practice, it agrees that banks should not 


’ be unnecessarily hampered in the 


administration of trust accounts. 
Accordingly, the Office is adopting, as a 
revision to existing paragraph (a) of 

§ 9.10, a requirement that national banks 
which exercise fiduciary powers adopt 
and follow written policies and 
procedures to ensure that the maximum 
rate of return available for trust-quality, 
short-term investments be obtained on 
funds awaiting investment or 
distribution, consistent with the 


* requirements of the governing 


instrument and local law. Such policies 
and procedures should address, among 
other relevant factors, the cost of 
making the investment, the anticipated 
liquidity requirements of each account, 
requirements of local law, and the 
anticipated return which may be 
obtained during the period cash will 
remain uninvested or undistributed. 
The revised § 9.10{a) retains the 
current requirement that funds held by a 
bank awaiting investment or 
distribution shall not be so held any 
longer than is reasonable for the proper 
management of the account. In addition, 
there has been no change in the existing 
provision, contained in paragraph (b) of 
the section (12 CFR 9.10(b)) that funds 
awaiting investment or distribution may, 
unless prohibited by the instrument 
creating the trust or local law, be 
deposited in the commercial, savings, or 
other department of the bank, provided 
that the bank sets aside qualifying 
securities as collateral to the extent that 
such deposits are not insured by the 
Federal Deposit Insurance Corporation. 
Some commentators criticized the 
proposed revision to § 9.10(a) on the 
grounds that.a system to “sweep” 
uninvested cash into income-producing 
media on a daily basis would be 
extremely costly and require extensive 
time to institute. The Office questions 
the validity of such criticism. Many 
banks have established, or are 
considering the establishment of, 
“sweep” programs. It appears that the 
cost of implementing such programs is 
not necessarily prohibitive; indeed, 
many banks, in response to competitive 
pressures, are already providing daily 
investing of cash balances of pension 
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funds. The Office also has been advised 
that certain money market funds can 
provide banks with a daily investment 
service for individual accounts. 

6. Revocation of fiduciary powers. 
The Office proposed to add a new 
paragraph (b) to § 9.17 (12 CFR 9.17) 
describing conditions under which trust 
powers could be revoked by the Office. 
It was intended to reflect the authority 
granted the Office under Section 704 of 
the Depository Institutions Deregulation 
and Monetary Control Act of 1980 (Pub. 
L, 96-221). A number of commentators 
suggested that the rule should be 
modified to contain (i) specific 
guidelines concerning the exercise of 
this authority and (ii) definitions of 
certain terms in the proposal. 

After giving due consideration to the 
comments, the Office has determined to 
adopt the amendment as proposed. 
Although the Office is sensitive to the 
concerns expressed by the 
commentators, it has decided that the 
Office’s need for flexibility in exercising 
this authority outweighs any possible 
benefits derived from having more 
specific standards in the rule. The rule 
as adopted provides this necessary 
flexibility. Moreover, the Office notes 
that any revocation of fiduciary powers 
will be subject to the procedural 
requirements of 12 CFR Part 19, which 
sets forth requirements governing the 
conduct of formal administrative 
proceedings brought by the Office under 
statutory authority. 

7. Collective investment funds. Four 
amendments to Section 9.18 (12 CFR 
9.18), which relates to collective 
investment funds, were proposed. Three 
have been adopted with certain 
modifications suggested by 
commentators. One has been adopted as 
proposed. 

a. Valuation of fund assets. The Office 
proposed to amend § 9.18(b)(1) (12 CFR 
9.18(b)(1)) insofar as it relates to the 
valuation of collective investment fund 
assets. The Office’s long-standing 
position had been that such assets must 
be valued at market value, or fair value 
as determined in good faith by the fund 
trustees. The proposed amendment was 
intended to codify this position by 
requiring that fund plans specify “the 
basis and method of valuing at market 
value.” Several commentators pointed 
out, however, that, since the proposed 
amendment referred only to market 
value, valuation of certain assets such 
as real estate or mineral interests could 
be unduly costly or otherwise difficult to 
accomplish. The Office did not intend 
such a result and, accordingly, has 
provided in the final rule that a “fair 
value” determined in good faith by the 
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fund trustees may be used in cases 
where “market value” is not readily 
ascertainable. 

b. Real estate funds. Another proposal 
was to amend § 9.18(b)(4) (12 CFR 
9.18(b)(4)) to codify the Office's position 
that a prior notice period in excess of 90 
days is permissible for withdrawals 
from real estate funds for employee 
benefit accounts. In Opinion 9.5960, the 
Office permitted a prior notice period of 
up to one year provided that no more 
than ten percent of any participant's 
assets could be invested in the fund. 
Although the commentators generally 
favored adoption of a rule formally 
authorizing funds requiring a one-year 
prior notice period for withdrawals, 
many suggested that the 10 percent limit 
should be liberalized. Some supported a 
20 or 25 percent limit. Others noted that 
employee benefit plans are already 
governed by the Employee Retirement 
Income Security Act of 1974, Pub. L. 93- 
406, as amended (“ERISA”). They 
questioned whether, in light of ERISA’s 
comprehensive regulatory scheme, it 
was necessary or appropriate for the 
Office to impose specific investment 
limitations. The Office finds these 
comments to be persuasive. Therefore, 
the final rule provides that a prior notice 
period of up to one year for withdrawals 
is permitted and no separate investment 
limitation based upon a participant's 
account assets is imposed. 

c. Liquidity of fund assets. The Office 
proposed to amend § 9.18(b)(9)(iii) (12 
CFR 9.18(b)(9)(iii)) to reduce the 
percentage of a fund’s assets which 
must consist of cash or readily 
marketable investments from 40 percent 
to 20 percent. Virtually all of the 
commentators who addressed this 
proposal favored a liberalized liquidity 
requirement, but many suggested that 
the requirement be less than 20 percent 
or that the Office merely require 
maintenance of a liquidity level that is 
adequate to meet anticipated cash needs 
of the fund. The Office is persuaded by 
the suggestions made by the 
commentators that banks should have 
increased flexibility to establish an 
appropriate liquidity level for a fund. 
Accordingly, in lieu of a liquidity 
requirement expressed as a fixed 
percentage of fund assets, the final rule 
contains a more liberal requirement 
which enables a bank to maintain in 
cash and readily marketable 
investments only such percentage of a 
fund’s assets as shall be necessary to 
provide adequately for the liquidity 
needs of the fund and to prevent 
inequities among participants. 

d. Short-term investment funds. A 
further proposal was to add a new 


subparagraph (b)(15) to § 9.18 (12 CFR 
9.18(b)(15)) to codify Opinion 9.5900 of 
the Office, issued pursuant to 12 CFR 
9,18(c)(5). This would authorize national 
banks to create short-term investment 
funds (“STIFs”) whose assets are valued 
on a cost, rather than market value, 
basis provided certain conditions are 
met. These conditions currently include 
the liquidity requirements that (i) 40 
percent of the fund's assets be 
composed of cash, demand obligations, 
and assets that will mature on the fund's 
next business day and (ii) at least 80 
percent of the assets be composed of 
debt instruments with a maturity of 91. 
days or less. The Office proposed to 
liberalize the first liquidity requirement 
for STIFs by lowering it from 40 percent 
to 20 percent. 

The commentators generally 
supported codification of STIF 
authorization and liberalization of STIF 
liquidity requirements; however, many 
favored further liberalization of 
requirements for the operation of these 
funds. The Office’s experience indicates 
that a minimum next-day liquidity 
requirement of 20 percent and a 91-day 
maturity restriction are necessary for 
proper STIF operation, particularly for 
banks having relatively small trust 
departments. Further, valuation on a 
cost, rather than market value, basis 
may raise certain issues of equitable 
treatment for all fund participants and 
thus should be elected only after careful 
consideration of the effects of this 
method on the interests of all 
participants and the possible necessity, 
if it is elected, to disclose these effects 
to current or potential fund 
beneficiaries. Accordingly, the Office, 
has decided to adopt the amendment as 
proposed. As noted below, however, the 
Office is requesting additional public 
comments concerning its collective 
investment fund rules generally. 
Suggestions as to the further 
liberalization of STIF requirements will 
be considered in connection with such 
comments. 


List of Subjects in 12 CFR Part 9 
Fiduciary powers, National banks. 
Adoption of Amendments 


PART 9—FIDUCIARY POWERS OF 
NATIONAL BANKS AND COLLECTIVE 
INVESTMENT FUNDS 


For the reasons set forth in the 
preamble, 12 CFR Part 9 is amended as 
follows: 

1. The authority citation for Part 9 is 
revised to read as follows: Sec. 1, Pub. L. 
87-722, 76 Stat. 668, as amended (12 
U.S.C. 92a); R.S. 5240, as amended (12 
U.S.C. 481), unless otherwise noted. 
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$9.1. [Amended] 

2. 12 CFR 9.1 is amended by removing 
paragraph (b) and redesignating 
paragraphs (c}-(m) as (b}-{1) 
respectively. 

3. 12 CFR 9.5 is added, to read as 
follows: 


§9.5 Adoption of policies and procedures 
with respect to brokerage placement 
practices. 

Each national bank exercising 
investment discretion (as defined in 12 
CFR 12.2(c)) with respect to an account 
shall adopt and follow written policies 
and procedures intended to ensure that 
its brokerage placement practices 
comply with all applicable laws and 
regulations. Among other relevant 
matters, such written policies and 
procedures should address, where 
appropriate, (i) the selection of persons 
to effect securities transactions and the 
evaluation of the reasonableness of any 
brokerage commissions paid to such 
persons (including the factors 
considered in these determinations); (ii) 
any acquisition of services or products, 
including research services, in return for 
brokerage commissions; (iii) the 
allocation of research or other services 
among accounts, including those which 
did not generate commissions to pay for 
such research or other services; and (iv) 
the need, in appropriate instances, to 
make disclosures concerning such 
policies and procedures to prospective 
and existing customers. 

4. 12 CFR 9.8 is amended by adding a 
new paragraph (c), to read as follows: 


§9.8 Books and records. 

(c) Solely for purposes of examination 
by the Comptroller of the Currency, a 
national bank shall retain the records 
required by this Part for a period of 3 
years from the later of the termination of 
the fiduciary account relationship to 
which the records relate or of litigation 
relating to such account, unless 
applicable law specifically prescribes a 
different period. 

5. 12 CFR 9.10 is amended by revising 
paragraph (a) to read as follows: 


§ 9.10 Funds awaiting investment or 
distribution. 


(a) Funds held by a national bank in a 
fiduciary capacity which are awaiting 
investment or distribution shall not be 
held uninvested or undistributed any 
longer than is reasonable for the proper 
management of the account. Each 
national bank exercising fiduciary 
powers shall adopt and follow written 
policies and procedures intended to 
ensure that the maximum rate of return 
available for trust-quality, short-term 
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investments is obtained upon funds so 
held, consistent with the requirements of 
the governing instrument and local law. 
Such policies and procedures shall take 
into consideration all relevant factors, 
including but not limited to the 
anticipated return that could be 
obtained while the cash remains 
uninvested or undistributed, the cost of 
investing such funds, and the 
anticipated need for the funds. 
* * * * * 

6. 12 CFR 9.17 is revised to read as 
follows: 


§9.17 Surrender or revocation of fiduciary 
powers. 

(a) Any national bank which has been 
granted the right to exercise fiduciary 
powers and which desires to surrender 
such right shall file with the Comptroller 
of the Currency a certified copy of the 
resolution of its board of directors 
signifying such desire. Upon receipt of 
such resolution, the Comptroller shall 
make an investigation and if satisfied 
that the bank has been discharged from 
all fiduciary duties which it has 
undertaken, shall issue a certificate to 
such bank certifying that it is no longer 
authorized to exercise fiduciary powers. 

(b) If, in the opinion of the 
Comptroller, a national bank is 
unlawfully or unsoundly exercising, or 
has unlawfully or unsoundly exercised, 
or has failed for a period of five 
consecutive years to exercise its 
fiduciary powers, or otherwise fails or 
has failed to comply with any of the 
requirements set forth in 12 U.S.C. 92a, 
the Comptroller may, in accordance 
with the provisions of that section, 
revoke the fiduciary powers granted to 
the bank. 

7. In 12 CFR 9.18, paragraph (b)(1) is 
revised to read as follows: 


§9.18 Collective investment. 

(b) * * * 

(1) Each collective investment fund 
shall be established and maintained in 
accordance with a written plan (referred 
to herein as the Plan) which shall be 
approved by a resolution of the bank's 
board of directors and filed with the 
Comptroller of the Currency. The Plan 
shall contain appropriate provisions not 
inconsistent with the rules and 
regulations of the Comptroller of the 
Currency as to the manner in which the 
fund is to be operated, including 
provisions relating to the investment 


powers and a general statement of the 
investment policy of the bank with 
respect to the fund; the allocation of 
income, profits and losses; the terms and 
conditions governing the admission or 
withdrawal of participations in the fund; 
the auditing of accounts of the bank 
with respect to the fund; the basis and 
method of valuing assets in the fund, 
setting forth specific criteria for each 
type of asset; the minimum frequency for 
valuation of assets of the fund; the 
period following each such valuation 
date during which the valuation may be 
made (which period in usual 
circumstances should not exceed 10 
business days); the basis upon which 
the fund may be terminated; and such - 
other matters as may be necessary to 
define clearly the rights of participants 
in the fund. Except as otherwise 
provided in paragraph (b)(15) of this 
section, fund assets shall be valued at 
market value unless such value is not 
readily ascertainable, in which case a 
fair value determined in good faith by 
the fund trustees may be used. A copy of 
the Plan shall be available at the 
principal office of the bank for 
inspection during all banking hours, and 
upon request a copy of the Plan shall be 
furnished to any person. 


. * 7 * * 


8. In 12 CFR 9.18, paragraph (b)(4) is 
revised to read as follows: 


§9.18 Collective investment. 


* * * ” * 


(b) *e * 

(4) Not less frequently than once 
during each period of 3 months, a bank 
administering a collective investment 
fund shall determine the value of the 
assets in the fund as of the date set for 
the valuation of assets. No participation 
shall be admitted to or withdrawn from 
the fund except (i) on the basis of such 
valuation and (ii) as of such valuation 
date. No participation shall be admitted 
to or withdrawn from the fund unless a 
written request for or notice of intention 
of taking such action shall have been 
entered on or before the valuation date 
in the fiduciary records of the bank and 
approved in such manner as the board 
of directors shall prescribe. No requests 
or notices may be cancelled or 
countermanded after the valuation date. 
If a fund described in paragraph (a)(2) of 
this section is to be invested in real 
estate or other assets which are not 
readily marketable, the bank may 
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require a prior notice period, not to 
exceed 1 year, for withdrawals. 

9. In 12 CFR 9.18, paragraph (b)(9)(iii) 
is revised to read as follows: 
Coliective investment. 


7 * 


§ 9.18 


* 


(b) * * *. 

(9) *_* 

(iii) A bank administering a collective 
investment fund shall maintain, in cash 
and readily marketable investments, 
such percentage of the assets of the fund 
as is necessary to provide adequately 
for the liquidity needs of the fund and to 
prevent inequities among fund 
participants. 

10. 12 CFR 9.18(b) is amended by 
adding a new subparagraph (15), to read 
as follows: 


§9.18 Collective investment. 


* * * 


(b) * * * 

(15) Short-term investment funds 
established under paragraph (a) of this 
section may be operated on a cost, 
rather than market value, basis for 
purposes of admissions and 
withdrawals, if the plan of operation 
satisfies the following conditions: 

(i) Investments must be limited to 
bonds, notes or other evidences of 
indebtedness which are payable on 
demand (including variable amount 
notes) or which have a maturity date not 
exceeding 91 days from the date of 
purchase. However, 20 percent of the 
value of the fund may be invested in 
longer term obligations; 

(ii) The difference between the cost 
and anticipated principal receipt on 
maturity must be accrued on a straight- 
line basis; 

(iii) Assets of the fund must be held 
until maturity under usual 
circumstances; and 

(iv) After effecting admissions and 
withdrawals, not less than 20 percent of 
the value of the remaining assets of the 
fund must be composed of cash, demand 
obligations and assets that will mature 
on the fund’s next business day. 


Dated: May 18, 1982; 
C. T. Conover, 
Comptroller of the Currency. 
[FR Doc. 82-17242 Filed 6-24-82; 8:45 am] 


’ BILLING CODE 4810-33-M 
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DEPARTMENT OF THE TREASURY 
Comptroller of the Currency 

12 CFR Part 9 

[Docket No. 82-12] 

Fiduciary Powers of National Banks 
and Collective investment Funds 


AGENCY: Comptroller of the Currency, 
Treasury. 


ACTION: Advance notice of proposed 
rulemaking. 


sumMaARY: The Office of the Comptroller 


of the Currency is giving consideration 
to amendments of Part 9, governing the 
exercise of fiduciary powers and the 
management of collective investment 
funds by national banks, and seeks the 
views of the public regarding such 
possible action. 

DATE: Written comments must be 
received on or before September 23, 
1982, 

avpress: Comments should be sent to 
Docket No. 82-12, Communications 
Division, 3rd Floor, Office of the 
Comptroller of the Currency, 490 
L’Enfant Plaza, S.W., Washington D.C. 
20219, Attention: Marie Giblin. 
Telephone (202) 447-1800. Comments 
will be available for inspection and 


photocopying. — 
FOR FURTHER INFORMATION CONTACT: 
Dean E. Miller, Deputy Comptroller for 


Trust and Securities, Telephone: (202) 
447-0447 or Richard Galin, Attorney, 
Securities and Corporate Practices 
Division, Telephone: (202) 447-1954, 
Office of the Comptroller of the 
Currency, 490 L’Enfant Plaza East, S.W., 
Washington, D.C. 20219. 


SUPPLEMENTARY INFORMATION: 


Request for Comments 


On a related action, the Office of the 
Comptroller of the Currency is 
publishing amendments to Part 9 today. 
These amendments are based upon 
comments received in response to a 
Notice of Proposed Rulemaking which 
was published on October 29, 1980 [46 
FR 71571]. In addition to comments on 
the specific proposals published at that 
time, the Office received suggestions as 
to other amendments which might be 
made to Part 9 and, particularly, to the 
collective investment fund requirements. 
For example, one commentator 
recommended an amendment to permit 
the operation of guaranteed insurance 
contract funds, similar to products being 
marketed by insurance companies. 
Others favored removal of restrictions 
which are predicated upon laws that are 
primarily enforced by other agencies. 
Among these were recommendations for 
amendments to permit (i) establishment 
of commingled agency accounts; (ii) 
commingling of Keogh trusts with 


corporate employee benefit funds; (iii) 
establishment of common trust funds for 
individual retirement accounts; (iv) 
advertising of common trust funds; and 
(v) commingling of charitable trusts with 
employee benefit trusts. ° 

As a general matter, the Office 
believes that the suggestions made by 
the commentators can best be addressed 
through a comprehensive review of its 
regulations concerning national bank 
fiduciary powers and collective 
investment funds. Such a review will 
focus on, among other things, changes 
which have occurred in the delivery of 
fiduciary services, including relevant 
technological changes, and the extent to 
which the Office’s trust regulations 
should reflect such changes. The Office 
will also consider the need to eliminate 
requirements which impose 
unwarranted burdens on bank trust 
departments. As an initial step in this 
review, the Office requests comments 
from the public as to the desirability and 
feasibility of a comprehensive review of 
its trust regulations, including specific 
matters which should be-addressed. 


List of Subjects in 12 CFR Part 9 


Fiduciary powers, National banks. 
Dated: June 18, 1982. 

C. T. Conover, 

Comptroller of the Currency. 

[FR Doc. 82-17243 Filed 6-24-82; 8:45 am] 

BILLING CODE 4810-33-M 
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INFORMATION SECURITY OVERSIGHT 
OFFICE 


32 CFR Part 2001 
[Directive No. 1] 


National Security Information 


AGENCY: Information Security Oversight 
Office (ISOO). 

ACTION: Implementing Directive; final 
rule. 


summMany: The Information Security 
Oversight Office is publishing this 
Directive (final rule) pursuant to section 
5.2(b)(1) of Executive Order 12356, 
relating to national security information. 
The National Security Council approved 
this Directive on June 22, 1982. The 
Executive order prescribes a uniform 
information security system; it also 
establishes a monitoring system to 
enhance its effectiveness. This Directive 
sets forth guidance to agencies on 
original and derivative classification, 
downgrading, declassification, and 
safeguarding of national security 
information. 
EFFECTIVE DATE: August 1, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Steven Garfinkel, Director, ISOO. 
Telephone: 202-535-7251. 
SUPPLEMENTARY INFORMATION: This 
Directive is issued pursuant to the 
provisions of section 5.2(b)(1) of 
Executive Order 12356. The purpose of 
the Directive is to assist in implementing 
the Order; users of the Directive shall 
refer concurrently to that Order for 
guidance. 
List of Subjects in 32 CFR Part 2001 


Archives and records, Authority 
delegations, Classified information, 
Executive orders, Freedom of 
information, Information, Intelligence, 
National defense, National security 
information, Presidential documents, 


Security information, Security measures. 


Title 32 of the Code of Federal 
Regulations, Part 2001, is revised to read 
as follows: 


PART 2001—NATIONAL SECURITY 
INFORMATION 


Subpart A—Original Classification 


Classification levels. 
Classification authority. 
Classification categories. 
Duration of classification. 
Identification and m 
Limitations on classification. 


Sec. 

2001.1 
2001.2 
2001.3 
2001.4 
2001.5 
2001.6 


Subpart B—Derivative Classification 


2001.20 Use of derivative classification. 
2001.21 Classification guides. 


Sec. 
2001.22 Derivative identification and 
markings. 


Subpart C—Deciassification and 

Downgrading 

2001.30 Listing declassification and 
downgrading authorities. - 

2001.31 Systematic review for 
declassification. 

2001.32 Mandatory review for 


declassification. 
2001.33 ar to the Department of 
Sta 


2001.34 FOIA and Privacy Act requests. 


Subpart D—Safeguarding 

2001.40 General. 

2001.41 Standards for security equipment. 
2001.42 Accountability. 

2001.43 Storage. 

2001.44 Transmi 
2001.45 
2001.46 
2001.47 
2001.48 
2001.49 


Special access programs. 
Reproduction controls. 

Loss or possible compromise. 
Disposition and destruction. 
Responsibilities of holders. 
2001.50 Emergency planning. 

2001.51 Emergency authority. 
Subpart E—implementation and Review 
2001.60 Agency regulations. 

2001.61 Security education. 

2001.62 Oversight. 


Subpart F—General Provisions 
2001.70 Definitions. 
2001.71 Publication and effective date. 


Authority: Section 5.2(b)(1), E.O. 12356. 47 
FR 14874, April 6, 1982. 


Subpart A—Original Classification 
§ 2001.1 Classification levels. 

(a) Limitations [1.1(b)].1 Markings 
other than “Top Secret,” “Secret,” and 
“Confidential,” such as “For Official Use 
Only” or “Limited Official Use,” shall 
not be used to identify national security 
information. No other term or phrase 
shall be used in conjunction with these 
markings, such as “Secret Sensitive” or 
“Agency Confidential,” to identify 
national security information. The terms 
“Top Secret,” “Secret,” and 
“Confidential” should not be used to 
identify nonclassified executive branch 
information. 

(b) Reasonable doubt [1.1(c)]. (1) 
When there is reasonable doubt about 
the need to classify information, the 
information shall be safeguarded as if it 
were “Confidential” information in 
accordance with Subpart D, pending the 
determination about its classification. 
Upon the determination of a need for 
classification, the information that is 
classified shall be marked as provided 
in § 2001.5. 

(2) When there is reasonable doubt 
about the appropriate classification 


‘Bracketed references pertain to related sections 
of Executive Order 12356. 
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level, the information shall be 
safeguarded at the higher level in 
accordance with Subpart D, pending the 
determination about its classification 
level. Upon the determination of its 
classification level, the information shall 
be marked as provided in § 2001.5. 


§ 2001.2 Classification authority. 

(a) Requests for original classification 
authority [1.2 and 5.2(b)(5)]. A request 
for original classification authority 
pursuant to section 1.2 of Executive 
Order 12356 (hereinafter “the Order”) 
shall include a complete justification for 
the level of classification authority 
sought, a description of the information 
that will require original classification, 
and the anticipated frequency of original 
classification actions. 

(b) Listing classification authorities 
[1.2]. Agencies shall maintain a current 
listing of officials delegated original 
classification authority by name, 
position, or other identifier. If possible, 
this listing shall be unclassified. 

(c) Exceptional cases [1.2(e)]. 
Information described in section 1.2(e) 
of the Order shall be protected as 
provided in § 2001.1(b). 


§ 2001.3 Classification categories. 


(a) Classification in context of related 
information [1.3(b)j. Certain information 
which would otherwise be unclassified 
may require classification when 
combined or associated with other 
unclassified or classified information. 
Classification on this basis shall be 
supported by a written explanation that, 
at a minimum, shall be maintained with 
the file or referenced on the record copy 
of the information. 

(b) Unofficial publication or 
disclosure [1.3(d)]. Following an 
inadvertent or unauthorized publication 
or disclosure of information identical or 
similar to information that has been 
classified in accordance with the Order 
or predecessor orders, the agency of 
primary interest shall determine the 
degree of damage to the national 
security, the need for continued 
classification, and, in coordination with 
the agency in which the disclosure 
occurred, what action must be taken to 
prevent similar occurrences. 


§ 2001.4 Duration of classification. 


(a) Information not marked for 
declassification [1.4]. Information 
classified under predecessor orders that 
is not subject to automatic 
declassification shall remain classified 
until reviewed for declassification. 

(b) Authority to extend automatic 
declassification determinations [1.4(b)]. 
The authority to extend the 
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classification of information subject to 
automatic declassification under 
predecessor orders is limited to those 
officials who have classification 
authority over the information and are 
designated in writing to have original 
classification authority at the level of 
the information to remain classified. 
Any decision to extend this 
classification on other than a document- 
by-document basis shall be reported to 
the Director of the Information Security 
Oversight Office. 


§ 2001.5 Identification and 
[1.5(a), 1.5(b) and 1.5(c)]. 

A uniform information security system 
requires that standard markings be 
applied to national security information. 
Except in extraordinary circumstances 
as provided in section 1.5({a) of the 
Order, or as indicated herein, the 
marking of paper documents created 
after the effective date of the Order 
shall not deviate from the following 
prescribed formats. These markings 
shall also be affixed to material other 
than paper documents, or the originator 
shall provide holders or recipients of the 
information with written instructions for 
protecting the information. 

(a) Classification level. The markings 
“Top Secret,” “Secret,” and 
“Confidential” are used to indicate: that 
information requires protection as 
national security information under the 
Order; the highest level of classification 
contained in a document; and the 
classification level of each page and, in 
abbreviated form, each portion of a 
document. 

(1) Overall marking. The highest level 
of classification of information in a 
document shall be marked in such a 
way as to distinguish it clearly from the 
informational text. These markings shall 
appear at the top and bottom of the 
outside of the front cover (if any), on the 
title page (ifany), on the first page, and 
on the outside of the back cover (if any). 

(2) Page marking. Each interior page 
of a classified document shall be 
marked at the top and bottom either 
according to the highest classification of 
the content of the page, including the 
designation “Unclassified” when it is 
applicable, or with the highest overall 
classification of the document. 

(3) Portion marking. Agency heads 
may waive the portion m: 
requirement for specified classes of 
documents or information only upon a 
written determination that: (i) There will 
be minimal circulation of the specified 
documents or information and minimal 
potential usage of these documents or 
information as a source for derivative 
classification determinations; or (ii) 
there is some other basis to conclude 


that the potential benefits of portion 
marking are clearly outweighed by the 
increased administrative burdens. 
Unless the portion marking requirement 
has been waived as authorized, each 
portion of a document, including 
subjects and titles, shall be marked by 
placing a parenthetical designation 
immediately preceding or following the 
text to which it applies. The symbols 
“(TS)” for Top Secret, “(S)” for Secret, 
“(C)” for Confidential, and “(U)” for 
Unclassified shall be used for this 
purpose. If the application of 
parenthetical designations is not 
practicable, the document shall contain 
a statement sufficient to identify the 
information that is classified and the 
level of such classification, and the 
information that is not classified. If all 
portions of a document are classified at 
the same level, this fact may be 
indicated by a statement to that effect. If 
a subject or title requires classification, 
an unclassified identifier may be applied 
to facilitate reference. 

(b) Classification authority. If the 
original classifier is other than the 
signer or approver of the document, the 
identity shall be shown as follows: 


“CLASSIFIED BY (identification of original 
classification authority)” 


(c) Agency and office of origin. If the 
identity of the originating agency and 
office is not apparent on the face of a 
document, it shall be placed below the 
“CLASSIFIED BY” line. 

(d) Declassification and downgrading 
instructions. Declassification and, as 
applicable, downgrading instructions 
shall be shown as follows: 

(1) For information to be declassified 
automatically on a specific date: 


“DECLASSIFY ON: (date)” 


(2) For information to be declassified 
automatically upon occurrence of a 
specific event: 


“DECLASSIFY ON: (description of event)” 


(3) For information not to be 
declassified automatically: 

“DECLASSIFY ON: ORIGINATING 
AGENCY’S DETERMINATION REQUIRED 
or ‘OADR’” 


(4) For inforthation to be downgraded 
automatically on a specific date or upon 
occurrence of a specific event: 


“DOWNGRADE TO (classification level) 
ON (date or description of event)” 


(e) Special markings.—{1) Transmittal 
documents [1.5(c)]. A transmittal 
document shall indicate on its face the 
highest classification of any information 
transmitted by it. It shall also include 
the following or similar instruction: 


27837 


(i) For an unclassified transmittal 
document: 


“UNCLASSIFIED WHEN CLASSIFIED 
ENCLOSURE IS REMOVED” 


(ii) For a classified transmittal 
document: 


“UPON REMOVAL OF ATTACHMENTS 
THIS DOCUMENT IS (classification level of 
the transmittal document standing alone)” 


(2) “Restricted Data” and “Formerly 
Restricted Data” [6.2{a)]. “Restricted 
Data” and “Formerly Restricted Data” 
shall be marked in accordance with 
regulations issued under the Atomic 
Energy Act of 1954, as amended. 

(3) Intelligence sources or methods 
[1.5(c)]. Documents that contain 
information relating to intelligence 
sources or methods shall include the 
following marking unless otherwise 
proscribed by the Director of Central 
Intelligence: 

“WARNING NOTICE—INTELLIGENCE 
SOURCES OR METHODS INVOLVED” 


(4) Foreign government information 
[1.5(c)]. Documents that contain foreign 
government information shall include 
either the marking “FOREIGN 
GOVERNMENT INFORMATION,” or a 
marking that otherwise indicates that 
the information is foreign government 
information. If the fact that information 
is foreign government information must 
be concealed, the marking shall not be 
used and the document shall be marked 
as if it were wholly of U.S. origin. 

(5) Computer output [1.5(c)]. 
Documents that are generated as 
computer output may be marked 
automatically by systems software. If 
automatic marking is not practicable, 
such documents must be marked 
manually. 

(6) Agency prescribed markings 
[1.5(c), 4.2(a), and 5.3{c)]. Officials 
delegated original classification 
authority by the President may prescribe 
additional markings to control 
reproduction and dissemination, 
including markings required for special 
access programs authorized by section 
4.2(a) of the Order. 

(f) Electrically transmitted 
information (messages) [1.5(c)]. National 
security information that is transmitted 
electrically shall be marked as follows: 

(1) The highest level of classification 
shall appear before the first line of text; 

(2) A “CLASSIFIED BY” line is not 
required; 

(3) The duration of classification shall 
appear as follows: 

(i) For information to be declassified 
automatically on a specific date: 

“DECL: (date)” 





(ii) For information to be declassified 
upon occurrence of a specific event: 

“DECL: (description of event)” 

(iii) For information not to be 
automatically declassified which 
requires the originating agency's 
determination (see also § 2001.5{d)(3)): 

“DECL: OADR” 

(iv) For information to be 
automatically downgraded: 

“DNG (abbreviation of classification level 
to which the information is to be downgraded 
and date or description of event on which 
downgrading is to occur)” 

(4) Portion marking shall be as 
prescribed in § 2001.5{a)(3); 

(5) Special markings as 
§ 2001.5(e) (2), (3), and (4) shall appear 
after the marking for the highest level of 
classification. These include: 

(i) “Restricted Data” and “Formerly 
Restricted Data” shall be marked in 
accordance with regulations issued 
under the Atomic Energy Act of 1954, as 
amended; 

(ii) Information concerning 
intelligence sources or methods: 
“WNINTEL,” unless proscribed by the 
Director of Central Int 

(iii) Foreign government information: 
“FGI,” or a marking that otherwise 
indicates that the information is foreign 
government information. If the fact that 
information is foreign government 
information must be concealed, the 
marking shall not be used and the 
message shall be marked as if it were 
wholly of U.S. origin. 

(6) Paper copies of electrically 
transmitted messages shall be marked 
as provided in § 2001.5(a) (1) and (2). 

(g) Changes in classification 
[1.4(b) and 4.1(b)j. When a change is 
made in the duration of classified 
information, all holders of record shall 
be promptly notified. If practicable, 
holders of record shall also be notified 
ofa in the level of classification. 
Holders shall alter the markings to 
conform to the change, citing the 
authority for it. If the remarking of large 
quantities of information is unduly 
burdensome, the holder may attach a 
change of classification notice to the 
storage unit in lieu of the marking action 
otherwise required. Items withdrawn 
from the collection fot purposes other 
than transfer for storage shall be 
marked promptly in accordance with the 
change notice. 


§ 2001.6 Limitations on classification 
[1.6(c)]. 

Before reclassifying information as 
provided in section 1.6{c) of the Order, 
the authorized official shall consider the 
following factors, which shall be 


addressed in the report to the Director of 
the Information Security Oversight 
Office: 

(a) The elapsed time following 
disclosure; 

(b) The nature and extent of 

disclosure; 

(c) The ability to bring the fact of 
reclassification to the attention of 
persons to whom the information was 
disclosed; 

(d) The ability to prevent further 
disclosure; 

(e) The ability to retrieve the 
information voluntarily from persons not 
authorized access in its reclassified 
state. 


Subpart B—Derivative Classification 


§ ep Use of derivative classification 
(2.1 

The application of derivative 
classification markings is a 
responsibility of those who incorporate, 
paraphrase, restate, or generate in new 
form information that is already 
classified, and of those who apply 
markings in accordance with 
instructions from an authorized original 
classifier or in accordance with an 
authorized classification guide. If a 
person who applies derivative 
classification markings believes that the 
paraphrasing, restating, or summarizing 
of classified information has changed 
the level of or removed the basis for 
classification, that person must consult 
for a determination an eee 
official of the originating agency 
office of origin who has the authority to 
upgrade, downgrade, or declassify the 


information. 


§ 2001.21 Classification guides. 

(a) General /2.2(a)]. Classification 
guides shall, at a minimum: 

(1) Identify or categorize the elements 
of information to be protected; 

(2) State which classification level 
applies to each element or category of 
information; and 

(3) Prescribe declassification 
instructions for each element or 
category of information in terms of (i) a 
period of time, {ii) the occurrence of an 
event, or (iii) a notation that the 
information shall not be declassified 
automatically without the approval of 
the originating agency. 

(b) Requirement for review [2.2(a)]. 
Classification guides shall be reviewed 
at least every two years and updated as 
necessary. Each agency shall 
maintain a list of its classification 
guides in current use. 

(c} Waivers {2.2(c)]. An authorized 
official's decision to waive the 
requirement to issue classification 
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guides for specific classes of documents 
or information should be based, at a 
minimum, on an evaluation of the © 
following factors: 

(1) The ability to segregate and 
describe the elements of information; 

(2) The practicality of producing or 
disseminating the guide because of the 
nature of the information; 

(3) The anticipated usage of the guide 
as a basis for derivative classification; 
and 

(4) The availability of alternative 
sources for derivatively classifying the 
information in a uniform manner. 


§ 2001.22 Derivative identification and 
markings [1.5(c) and 2.1(b)}. 

Documents classified derivatively on 
the basis of source documents or 
classification guides shall bear all 
markings prescribed in § 2001,5(a) 
through (e) as are applicable. 
Information for these markings shall be 
taken from the source document or 
instructions in the appropriate 
classification guide. 

(a) Classification authority. The 
authority for classification shall be 
shown as follows: 

“CLASSIFIED BY (description of source 
document or classification guide)” 


If a document is classified on the basis 
of more than one source document or 
classification guide, the authority for 
classification shall be shown as follows: 
“CLASSIFIED BY MULTIPLE SOURCES” 


In these cases the derivative classifier 
shall maintain the identification of each 
source with the file or record copy of the 
derivatively classified document. A 
document derivatively classified on the 
basis of a source document that is 
marked “CLASSIFIED BY MULTIPLE 
SOURCES” shall cite the source 
document in its “CLASSIFIED BY” line 
rather than the term “MULTIPLE 
SOURCES.” 

(b) Declassification and downgrading 
instructions. Dates or events for 
automatic declassification or 
downgrading, or the notation 
“ORIGINATING AGENCY'S 
DETERMINATION REQUIRED” to 
indicate that the document is not to be 
declassified automatically, shall be 
carried forward from the source 
document, or as directed by a 
classification guide, and shown on a 


’ “DECLASSIFY ON” line as follows: 


“DECLASSIFY ON: (date; description of 
event; or ‘ORIGINATING AGENCY'S 
DETERMINATION REQUIRED” (OADR))” 
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Subpart C—Deciassification and 
Downgrading 


§ 2001.30 Listing deciassification 
downgrading authorities [3.1(b)]. 

Agencies shall maintain a current 
listing of officials delegated 
declassification or downgrading 
authority by name, position, or other 
identifier. If possible, this listing shall be 
unclassified. 


§ 2001.31 Systematic review for 
Geciassification [3.3]. 


(a) Permanent records. Systematic 
review is applicable only to those 
classified records and presidential 
papers or records that the Archivist of 
the United States, acting under the 
Federal Records Act, has determined to 
be of sufficient historical or other value 
to warrant permanent retention. 

(b) Non-permanent records. Non- 
permanent classified records shall be 
disposed of in accordance with 
schedules approved by the 
Administrator of General Services under 
the Records Disposal Act. These 
schedules shall provide for the 
continued retention of records subject to 
an ongoing mandatory review for 
declassification request. 

(c) Responsibilities. (1) In meeting 
responsibilities assigned by section 
3.3(a) of the Order, the Archivist shall: 

(i) Establish procedures, in 
consultation with the Director of the 
Information Security Oversight Office, 
for the systematic declassification 
review of permanent classified records 
accessioned into the National Archives 
and classified presidential papers or 
records under the Archivist’s control; 

(ii) Conduct systematic 
declassification reviews in accordance 
with guidelines provided by the head of 
the agency that originated the 
information; or, with respect to foreign 
government information, in accordance 
with guidelines provided by the head of 
the agency having declassification 
jurisdiction over the information, or, if 
no guidelines have been provided, in 
accordance with the general guidelines 
provided by the Director of the 
Information Security t Office 
after coordination with the agencies 
having declassification authority over 
the information; or, with respect to 


(iii) Conduct systematic 
declassification reviews of accessioned 
records and presidential papers or 
records as they become 30 years old, 

t for file series concerning 
inte! activities (including special 


activities), or intelligence sources or 
methods created after 1945, and 
information concerning cryptology 
created after 1945; 

{iv) Conduct systematic 
declassification reviews of accessioned 
records and presidential papers or 
records in file series concerning 
intelligence activities (including special 
activities), or intelligence sources or 
methods created after 1945 and 
cryptology records created after 1945 as 
they become fifty years old; 

(v) Establish systematic review 
priorities for accessioned records and 
presidential papers or records based on 
the degree of researcher interest and the 
potential for declassifying a significant 
portion of the information; 

(vi) Re-review for declassification 
accessioned records and presidential 
papers or records upon the 
determination that the followup review 
will be productive, both in terms of 
researcher interest and the potential for 
declassifying a significant portion of the 
information. 

(2) The Archivist may review for 
declassification, with the concurrence of 
the originating agency, accessioned 
records and presidential papers or 
records, prior to the timeframes 
established in paragraphs (c)(1) (iii) and 
(iv) of this section. 

(3) Officials delegated original 
classification authority by the President 
under the Order or predecessor orders 


(i) Within six months of the effective 
date of the Order issue guidelines for 
penne enna naaeent 
Ramee eeeneeneenenae 
guidelines shall be 
consultation with the Archivist and the 
Director of the Information Security 
Oversight Office and be designed to 
assist the Archivist in the conduct of 
systematic reviews; 

(ii) Designate experienced personnel 
to provide timely assistance to the 
Archivist in the systematic review 


process; 

(iii) Review and update guidelines for 
systematic declassification review and 
downgrading at least every five years 
unless earlier review is requested by the 
Archivist. 

(4) Within six months of the effective 
date of the Order the Director of the 
Information Security it Office 


issue, in consultation with the Archivist 
and the Director of the Information 


Security Oversight Office, specific 
systematic declassification review 
guidelines for foreign government 
information over which the agency head 
has declassification authority. These 
guidelines shall be reviewed and 
updated every five years unless earlier 
review is requested by the Archivist. 

(d) Special procedures. All agency 
heads shall be bound by the special 
procedures for systematic review of 
classified cryptologic records and 
classified records pertaining to 
intelligence activities (including special 
activities), or intelligence sources or 
methods issued by the Secretary of 
Defense and the Director of Central 
Intelligence, respectively. 


§ 2001.32 Mandatory review for 
deciassification [3.4]. 


(a) U.S. originated information. (1) 
Each agency head shall publish in the 
Federal Register the identity of the 
— or office{s) to which 

mandatory declassification review 
requests may be addressed. 

(2) Processing. (i) Requests for 
classified records in the custody of the 
originating agency. A valid mandatory 
declassification review request need not 
identify the information by 


sought with a reasonable amount of 
effort. Agency responses to mandatory 
declassification review requests shall be 
governed by the amount of search and 
review time required to process.the 


cannot be declassified in its entirety, 
agencies will make reasonable efforts to 
seen ae eae 
law, those declassified portions of 

en nee ieeniedaamae 
coherent segment. Upon the denial of an 
initial request, the agency shall also 
notify the requester of the right of an 
administrative which must be 
filed within 60 days of receipt of the 


denial. 
PP err er tetra ne 





possession that were originated by 
another agency, it shall forward the 
request to that agency. The forwarding 
agency shall include a copy of the 
records requested together with its 
recommendations for action. Upon 
receipt, the originating agency shall 
ptocess the request in accordance with 
§ 2001.32(a)(2)(i). Upon request, the 
originating agency shall communicate its 
declassification determination to the 
referring agency. : 

(iii) Appea/s of denials of mandatory 
declassification review requests. The 
agency appellate authority shall 
normally make a determination within 
30 working days following the receipt of 
an appeal. if additional time is required 
to make a determination, the agency 
appellate authority shall notify the 
requester of the additional time needed 
and provide the requester with the 
reason for the extension. The agency 
appellate authority shall notify the 
requester in writing of the final 
determination and of the reasons for any 
denial. 

(b) Foreign government information. 
Except as provided in this paragraph, 
agency heads shall process mandatory 
declassification review requests for 
classified records containing foreign 
government information in accordance 
with § 2001.32(a). The-agency that 
initially received or classified the 
foreign government information shall be 
responsible for making a 
declassification determination after 
consultation with concerned agencies. If 
the agency receiving the request is not 
the agency that received or classified 
the foreign government information, it 
shall refer the request to the appropriate 
agency for action. Consultation with the 
foreign originator through appropriate 
channels may be necessary prior to final 
action on the request. 

(c) Cryptologic and intelligence 
information. Mandatory declassification 
review requests for cryptologic 
information and information concerning 
intelligence activities (including special 
activities) or intelligence sources or 
methods shall be processed solely in 
accordance with special procedures 
issued by the Secretary of Defense and 
the Director of Central Intelligence, 
respectively. 

(d) Fees. In responding to mandatory 
declassification review requests for 
classified records, agency heads may 
charge fees in accordance with section 
483a of title 31, United States Code. The 
schedules of fees published in the 
Federal Register by agencies in 
implementation of Executive Order 
12065 shall remain in effect until they 
are revised. 


§ 2001.33 Assistance to the Department of 
State [3.3(b)]. 

Heads of agencies should assist the 
Department of State in its preparation of 
the Foreign Relations of the United 
States (FRUS) series by facilitating 
access to appropriate classified material 
in their custody and by expediting 
declassification review of documents 
proposed for inclusion in the FRUS. 


a FOIA and Privacy Act requests 
4 

Agency heads shall process requests 
for declassification that are submitted 
under the provisions of the Freedom of 
Information Act, as amended, or the 
Privacy Act of 1974, in accordance with 
the provisions of those Acts. 


Subpart D—Safeguarding 


§ 2001.40 General [4.1]. 

Information classified pursuant to this 
Order or predecessor orders shall be 
afforded a level of protection against 
unauthorized disclosure commensurate 
with its level of classification. For 
information in special access programs 
established under the provisions of 
section 4.2 of the Order, the 
safeguarding requirements of Subpart D 
may be modified by the agency head 
responsible for creating the special 
access program as long as the modified 
requirements provide appropriate 
protection for the information. 


§ 2001.41 Standards for 
equipment [4.1(b) and 5.1(b)]. 

The Administrator of General 
Services shall, in coordination with 
agencies originating classified 
information, establish and publish 
uniform standards, specifications, and 
supply schedules for security equipment 
designed to provide secure storage for 
and to destroy classified information. 


- Any agency may establish more 


stringent standards for its own use. 
Whenever new security equipment is 
procured, it shall be in conformance 
with the standards and specifications 
referred to above and shall, to the 
maximum extent practicable, be of the 
type available through the Federal 
Supply System. 


§ 2001.42 . Accountability [4.1(b)]. 

(a) Top Secret. Top Secret control 
officials shall be designated to receive, 
transmit, and maintain current access 
and accountability records for Top 
Secret information. An inventory of Top 
Secret documents shall be made at least 
annually. Agency heads may waive the 
requirement for an annual inventory of 
storage systems containing large 
volumes of Top Secret information upon 
a determination that the safeguarding of 
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this information is not jeopardized by 
the inventory waiver. Waivers shall be 
in writing and be available for review 
by the Information Security Oversight 
Office. 

(b) Secret and Confidential. Agency 
heads shall prescribe accountability or 
control requirements for Secret and 
Confidential information. 


§ 2001.43 Storage [4.1(b)]. 

Classified information shall be stored 
only in facilities or under conditions 
designed to prevent unauthorized 
persons from gaining access to it. 

(a) Minimum requirements for 
physical barriers? (1) Top Secret. Top 
Secret information shall be stored in a 
GSA-approved security container with 
an approved, built-in, three-position, 
dial-type changeable combination lock; 
in a vault protected by an alarm system 
and response force; or in other types of 
storage facilities that meet the standards 
for Top Secret established under the 
provisions of § 2001.41. In addition, 
heads of agencies shall prescribe those 
supplementary controls deemed 
necessary to restrict unauthorized 
access to areas in which such 
information is stored. 

(2) Secret and Confidential. Secret 
and Confidential information shall be 
stored in a manner and under the 
conditions prescribed for Top Secret 
information, or in a container, vault, or 
alarmed area that meets the standards 
for Secret or Confidential information 
established under the provisions of 
§ 2001.41. Secret and Confidential 
information may also be stored in a 
safe-type filing cabinet having a built- 
in, three-position, dial-type changeable 
combination lock, or a steel filing 
cabinet equipped with a steel lock bar 
secured by a GSA-approved three- 
position changeable combination 
padlock. Heads of agencies shall 
prescribe supplementary controls for 
storage of Secret information in cabinets 
equipped with a steel lock bar. Access 
to bulky Secret and Confidential 
material in weapons storage areas, 
strong rooms, closed areas or similar 
facilities shall be controlled in 
accordance with requirements 
established by the appropriate agency 
head. At a minimum, such requirements 
shall prescribe the use of key-operated, 
high-security padlocks approved by the 
General Services Administration. 

(b) Combinations. (1) Equipment in 
service. Combinations to dial-type locks 
shall be changed only by persons having 
an appropriate security clearance, and 
shall be changed whenever such 
equipment is placed in use; whenever a 
person knowing the combination no 
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longer requires access to it; whenever a 
combination has been subjected to 
possible compromise; whenever the 
equipment is taken out of service; or at 
least once year. Knowledge of 

be limited to the 
minimum number of persons 
for operating purposes. Records of ~ 
combinations shall be classified no 
lower than the highest level of classified 
information that is protected by the lock. 

(2) Equipment out of service. 


and the built-in combination lock shall 
be reset to the standard combination 50- 
25-50. Combination padlocks shall be 
reset to the standard combination 10- 
20-30. 

(c) Keys. Heads of agencies shall 
establish administrative procedures for 
the control and accountability of keys 
and locks whenever key-operated, high- 
security padlocks are utilized. The level 
of protection provided such keys shall 
be equivalent to that afforded the 
classified information being protected 
by the padlock. 


§ 2001.44 Transmittal [4.1(b)]. 

(a) Preparation and receipting. 
Classified information to be transmitted 
outside of a facility shall be enclosed in 
opaque inner and outer covers. The 
inner cover shall be a sealed wrapper or 
envelope plainly marked with the 
assigned classification and addresses of 
both sender and addressee. The outer 
cover shall be sealed and addressed 
with no identification of the 
classification of its contents. A receipt 
shall be attached to or enclosed in the 
inner cover, except that Confidential 
information shall require a receipt only 
if the sender deems it necessary. The 
receipt shall identify the sender, the 
addressee, and the document, but shall 
contain no classified information. It 
shall be immediately signed by the 
recipient and returned to the sender. 
Any of these wrapping and receipting 
requirements may be waived by agency 
heads if conditions provide at least 
equivalent protection to prevent access 
by unauthorized persons. 

(b) Transmittal of Top Secret. The 
transmittal of Top Secret information 
outside of a facility shall be by 
specifically designated personnel, by 
State Department diplomatic pouch, by 
a messenger-courier system authorized 
for the purpose, or over authorized 
secure communications circuits. 

(c) Transmittal of Secret. The 
transmittal of Secret information shall 
be effected in the following manner: 

(1) The 50 States, the District of 
Columbia, and Puerto Rico. Secret 


of Columbia, and the Commonwealth of 
Puerto Rico by one of the means 
authorized for Top Secret information, 
by the U.S. Postal Service registered 
mail, or by protective services provided 
by US. air or surface commercial 
carriers under such conditions as may 
be prescribed by the head of the agency 
concerned. 

(2) Other areas. Secret information 
may be transmitted from, to, or within 
areas other than those specified in 
§ 2001.44(c){1) by one of the means 
established for Top Secret information, 
or by U.S. registered mail through 
Military Postal Service facilities 
provided that the information does not 
at any time pass out of U.S. citizen 
control and does not pass through a 
foreign postal system. Transmittal 
outside such areas may also be 
accomplished under escort of 
appropriately cleared personnel aboard 
U.S. Government and U.S. Government 
contract vehicles or aircraft, ships of the 
United States Navy, civil service 
manned U.S. Naval ships, and ships of 
U.S. registry. Operators of vehicles, 
captains or masters pf vessels, and 
pilots of aircraft who are U.S. citizens 
and who are appropriately cleared may 
be designated as escorts. 

(d) Transmittal of Confidential. 
Confidential information shall be 
transmitted within and between the 50 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, and U.S. 
territories or possessions by one of the 
means established for higher 
classifications, or by the U.S. Postal 
Service certified, first class, or express 
mail service when prescribed by an 
agency head. Outside these areas, 
Confidential information shall be 
transmitted only as is authorized for 
higher classifications. 

(e) Hand carrying of classified 
information. Agency regulations shall 
prescribe procedures and appropriate 
restrictions concerning the escort or 
hand carrying of classified information, 
including the hand carrying of 
classsified information on commercial 
carriers. 


§ 2001.45 Special access programs [ 1.2(a) 
and 4.2(a)}. 

Agency heads designated pursuant to 
section 1.2(a) of = Order may create or 
continue a special access program if: 

(a) eamnel aeneneneall and 
safeguarding procedures do not limit 
access sufficiently; and 

(b) the number of persons with access 
is limited to the minimum necessary to 
meet the objective of providing extra 
protection for the information. 


$2001.46 Reproduction controls [4.1(b)]. 
(a) Top Secret documents, except for 
the lled initial 


documents shall be subject to the same 
accountability and controls as the 
original documents. 

(d) a eo 
section shall not restrict 
saplidogapaiocmsnipaaicaibiets 
review for tion. 


Saame Loss or possible compromise 
1(b) 

Ang pines eae 
loss or possible compromise of 
classified information shall immediately 
report the circumstances to an official 
designated for this purpose by the 
person’s agency or organization. The 
agency that originated the information 
shall be notified of the loss or possible 
compromise so that a damage 
assessment may be conducted and 
appropriate measures taken to negate or 
minimize any adverse effect of the 
compromise. The agency under whose 
cognizance the loss or possible 
compromise occurred shall initiate an 
inquiry to (a) determine cause, (b) place 
responsibility, and (c) take corrective 
measures and appropriate 
administrative, disciplinary, or legal 
action. 


§ 2001.48 Disposition and destruction 
[4.1(b)}. 

Classified information no longer 
needed in current working files or for 
reference or record purposes shall be 
processed for appropriate disposition in 
accordance with the provisions of 
chapters 21 and 33 of title 44, United 
States Code, which govern disposition of 
Federal records. Classified information 
approved for destruction shall be 
destroyed in accordance with 
procedures and methods prescribed by 
the head of the agency. The method of 
destruction must preclude recognition or 
reconstruction of the classified 
information or material. 


§ 2001.49 Responsibilities of holders 
[4.1(b)]. 

Any person having access to and 
possession of classified information is 
responsible for: (a) Protecting it from 
persons not authorized access to it, to 
include securing it in approved 
equipment or facilities whenever it is 
not under the direct supervision of 
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authorized persons; and (b) meeting 
accountability requirements prescribed 
by the head of the agency. 


§ 2001.50 Emergency planning [4.1(b)]. 
Agencies shall develop plans for the 
protection, removal, or destruction of 
classified material in case of fire, 
natural disaster, civil disturbance, or 
enemy action. These plans shall include 


the disposition of classified information , 


located in foreign countries. 


§ 2001.51 Emergency authority [4.1(b)]. 

Those officials delegated original 
classification authority by the President 
may prescribe by regulation special 
provisions for the dissemination, 
transmittal, destruction, and 
safeguarding of national security 
information during combat or other 
emergency situations which pose an 
imminent threat to national security 
information. 


Subpart E—Implementation and 
Review 


§ 2001.60 Agency regulations [5.3(b)]. 
Each head of an agency shall issue 
regulations in accordance with 5 U.S.C. 

552(a) to implement the Order and 32 
CFR Part 2001 no later than December 
31, 1982. Those portions that affect 
members of the public shall include, at a 
minimum, information relating to the 
agency's mandatory declassification 
review program and instructions for 
submitting suggestions or complaints 
regarding the agency's information 
security program. 


§ 2001.61 Security education [5.3(a)]. 
Each agency that creates or handles 
national security information is required 

under the Order to establish a security 


education program. The program 
established shall be sufficient to 
familiarize all necessary personnel with 
the provisions of the Order and its 
implementing directives and regulations 
and to impress upon them their 
individual security responsibilities. The 
program shall also provide for initial, 
refresher, and termination briefings. 


§ 2001.62 Oversight [5.3(a)]. 

Agency heads shall require that 
periodic formal reviews be made to 
ensure compliance with the provisions 
of the Order and ISOO directives. ; 


Subpart F—General Provisions 


§ 2001.70 Definitions [6.1]. 


(a) Original classification authority. 
The authority vested in an executive 
branch official to make an initial 
determination that information requires 
protection against unauthorized 
disclosure in the interest of national 
security. 

(b) Classification guide. A document 
issued by an authorized original 
classifier that prescribes the level of 
classification and appropriate 
declassification instructions for 
specified information to be classified on 
a derivative basis. 

(c) Originating agency. The agency 
responsible for the initial determination 
that particular information is classified. 

(d) Multiple sources. The term used to 
indicate that a document is derivatively 
classified when it contains classified 
information derived from more than one 
source. 

(e) Portion. A segment of a document 
for purposes of expressing a unified 
theme; ordinarily a paragraph. 
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(f) Special access program. Any 
program imposing “need-to-know” or 
access controls beyond those normally 
provided for access to Confidential, 
Secret, or Top Secret information. Such 
a program may include, but is not 
limited to, special clearance, 
adjudication, or investigative 
requirements, special designations of 
officials authorized to determine “need- 
to-know,” or special lists of persons 
determined to have a “need-to-know.” 

(g) Intelligence activity. An activity 
that an agency within the Intelligence 
Community is authorized to conduct 
pursuant to Executive Order 12333. 

(h) Special activity. An activity 
conducted in support of national foreign 
policy objectives abroad which is 
planned and executed so that the role of 
the United States Government is not 
apparent or acknowledged publicly, and 
functions in support of such activity, but 
which is not intended to influence 
United States political processes, public 
opinion, policies, or media and does not . 
include diplomatic activities or the 
collection and production of intelligence 
or related support functions. 

(i) Unauthorized disclosure. A 
communication or physical transfer of 
classified information to an 
unauthorized recipient. 


§ 2001.71 Publication and effective date 
[6.2(e)]. 

Part 2001 shall be published in the 
Federal Register. It shall become 
effective August 1, 1982. 

Steven Garfinkel, 

Director, Information Security Oversight 
Office. 

June 23, 1982. 

[FR Doc. 82-17295 Filed 6-23-82; 10:37 am) 
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The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE 

documents on two assigned days of the week 41 FR 32914, August 6, 1976.) 
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of Documents, U.S. Government Printing Office, Washington, D.C. 

20402 (telephone 202-275-3030). 

H.R. 6132/Pub. L. 97-199 To amend section 5590 of the Revised 
Statutes to provide for adjusting the rate of interest paid on 
funds of the Smithsonian institution deposited with the 
Treasury of the United States as a permanent loan. (June 
22, 1982; 96 Stat. 121) Price: $1.75. 

H.R. 4/Pub. L. 97-200 intelligence Identities Protection Act of 1982 
(June 23, 1982; 96 Stat. 122) Price: $1.75. 
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